PARTICIPATION AGREEMENT
FOR THE CLEAN STREAMS FOUNDATION, INC, TRUST

This Participation Agrecment ("Participation Agreement") entered into this _i__s ‘l'
day of ( )g f[Q L e, 2005, by and between BRANT COAL COMPANY, INC.
("Brant"), a Pennsylvania Corporation, with a bﬁsiness address of 672 West Shore Trail,
Stoystown, Pennsylvania, 15563, and the CLEAN STREAMS FOUNDATION, INC.
("Trustee" or "Foundation"), a Pennsylvania nonprofit corporation, with its registered
place of business at 160 North McKean Street, Kittanning, Pennsylvania, 16201.

WHEREAS, Brant wishes to provide funds of other assets and/or financial
guarantees to assure that funds will be available in the future for the operation of certain
tréatment systems, for the prevention of pollution, and for the protéction of natural
resources; and |

WHEREAS, the Trustee has established through a Declaration of T’rust, dated
. April 7, 2001, which Declaration of Trust establishes ﬁ Trust which purpose is to heip |
assure that funds are available to the Commonwealth of Pennsylvania in the future to
operate and maintain treatment systems, to prevent pollution, and to protect natural
resources from the adverse impacts of untreated discharges into waters of the
Commonwealth (the "Trust"); and

WHEREAS, the Trustee has agreed and is willing to accept Brant's funds and
guarantees and perform the duties as are required to be performed pursuant to this

Participation Agreement and the Declaration of Trust; and




NOW THEREFORE, in consideration of the foregoing and of the mutual promises
and undertakings of the parties as set forth herein, and with the intention of bemg legally

bound hereby, the partics agree as follows:

ARTICLE ONE
DEFINITIONS

§1.1 The "Department" means the Pennsylvania Department of Environmental
Protection, and its successor if any, which is the governmental agency with
responsibilities' related to the administration qf the water pollution control and mining
reclamation programs in Penhsylvania. |

§1.2 "Operate" means, but is not limited to, the operatlon, maintenance,
improvement, and replacement of the currently existing and functioning treatment
faéilities approved by the Dep'artment' and any other facilities which may be required in
the future. |

§1.3 "Participant" means an individual, organization, or corporation that has
e_lcctcd. to participate in the Trust pursuant to a Participation Agrcement entered 1nto
beméen Brant and the Foundation, for purposes of providing funds and/or financial
guarantees to assure that funds will be available in the future for the operation of certain
treatment systems, for fhe public purpose of prevention or abatement of pollution, and for

the protection of natural resources, the environment, and the health and welfare of the

public.




§1.4. "Treatment Systems” means those certain treatment systems and activities
which are more particularly described in a Consent Order and Agreenﬁent between Brant
and the Department for which Brant has provided funds and/or financial guarantees to be
held in trust by the Foundation as an alternate financial assurance mechanism whieh
provides for the sound future treatment of tlischarges for the publie purpose of protecting
the environment and the health and welfare of the public.

§1.5 "Trustee" means the Foundation acting as trustee under the terms and
- provisions of the Declaratlon of Trust, the Consent Order and Agreement between Brant
‘and the Department, and this Participation Agreement entered into with Brant.

~ ARTICLE TWO
PARTICIPATION IN THE TRUST

§2.1 Brant agrees to prov1de certain funds assets, and/or ﬁnanc1a1 guarantees to
be held by the Trustee for purposes of assuring that funds are available in the future for
the operation of certaiu treatment systems, for the prevention of pollution, and for the
protection of natural resources; which systetns are more particularly described in the
* Consent Order and Agreement between Brant and the Department (hereinafter
"Treatment Systems"). |

§2.2 The Trustee agrees to establish witlﬂn the Trust Fund two Sub-Accounts: a
sub-accouht designated as the Brant Coal Primary Trust Account; and a sub-account

designated as the Brant Coal Capital Improvement Account.




§2.3 Branf.agrees to make an initial payment ot transfer to the Brant Coal
Primary Trust Account of Thirteen Thousand Three Hundred Ninety-Nine Dollars
($13,399.00) simultaneously with its execution of tﬁis_ Participation Agreement.

§2.4 Brant agrees to make total payments or transfers to the Trust as agreed
upon between Brant and the Department pursuant to the Consent Ofder and Agreement
between the Department and Brant dated October 3, 2005, w.hich 1s attached hereto as
Exhibit A ("CO&A").

§2.5 Any .guarantees, including but not limited to, letters of credit, insurance,
surety bonds, etc., delivered by Brant shall be heid,by the Trustee until the Department
either directs the Trustee to release such guaranfee or portion thereof or the Department
directs the Trustee to forfeit said bonds or enforce said guarantee and for the Trustee to
deposit the proceeds of such guarantee. into the Trust Fund. The Trustee shall be under no
obligation to pay any premiums or other costs associated therewith. Instead, all su'cﬁ |
| premiums and costs, as well as the responsibility for maintaining the guarantees in full
force and effect, shall remain the obligation of Brant. The Trustee shall take no action -
with respect to guarantees except as directed, in writing, by the Department in accordance
with the p'rovisic.)ns of the Declaration of Trust, and the Trustee shall not be liable to any
party for acting in accordance with such directions.

§2.6 Any payments made by Brant or on its behalf to the Trustee for deposit into
the Trust shall consist of cash, bank checks, bank wire transfers, negotiable instruments,
or other property acceptable to the Trustee. The Trustee shall have no responsibility for

the amount or adequacy of such payment, but the Trustee shall notify the Department in




writing of any deficiencies in the payments agreed to be made by Brant whenever the
Trustee has knowledge of such deficiencies.

ARTICLE THREE
ADMINISTRATION

§3.1 The principal of the Sub-Accounts shall consist of:

(a)  The payments or transfers to the Trustee made by -Brant pursuant to
this Agreement for said Sub-Accounts.

(b)  Such payments from time to time and at any time to the Trustee as
such may be directéd by the Department pursuént to any agreement between the
Depaﬁment and Brant.

(¢)  Cash, funds or property transfer;ed from any pefson to_th-c Trﬁste:e
and acéepted by the Trustee fo-r said Sub-Accounts. |

(d)  Any proceeds from surety bonds which are transferred to the Trustee
for said Sub-Accounts.

()  All investments, rcinvestmeﬂts, assets or procceds attributable to or -
derived from fhe foregoing items in this §3.1.

(f)  All earnings, accretions and profits received with respect to the |
foregoing items in this §3.1. |

§3.2 The Trustee shall hold and ladmim'ster the funds of the Sub-Accounts in

accordance with the terms and conditions of the Declaration of Trust.




§3.3 The Trustee shall distribute such amounts from the Sub-Accounts as the
Department shall direct to pay for the operation of the Treatment System or Treatment
Systems. This amount shall be paid to a third party administrator to the Trust, who shall
be responsible for paying the costs of operating the Treatment System in accordance with
any instructions that may be issued by the Department in relation thereto.

§3.4 Brant hereby adopts the Declaration of Trust as the document whiéh
gdvems the administration of this Participation Agreement and the Sub-Accounts and
directs the Trustee to hold and administer the Sub-Accounts in accordance with the terms
and conditions of the Declarétion of Trust and the CO&A. Brant acknowledges that the
Coinm‘onwealth of Pennsylvania acting through the Department is the legal beneficiary of
the Trust and has all rights of a beneficiary ﬁﬁder the law, as wéll as the rights granted
under the Declaration of Trust. The Department shall have access to the Trust as
provided therein.

§3.5 The funds in the Sub-Accounts and any other pfoperty held by the Trustee
pursuaﬁt to this Participation Agreement shall not be subject to assignmént, alienation,
pledge, attachment, garnishment, sequestration, levy or other legal process, either
voluntary, involuntary or by operation of law, by, on behaif of, or in respect of Brant and
‘shall not be subject or applied to the debts, obiigations or liabilities of Brant, including,
without limitation, any direct action or éeizure by any creditor or claimant under any writ
or proceeding at law or in equity. Furtherﬁlore, Brant shall have no legal title to any part

of the Trust Fund, and it is the intention of the parties to this Participation Agreement that




Brant's entry into the Trust shall extinguish and remove ei]l of Brant's interest in the Trust
from Brant's estate under the Bankruptcy Codé or similar laws.

§3.6 Except as otherwise provided in this Participation Agreement, all payments '
made to the Trustee or deposits into the Trust by Brant shall be irrevocable once made,
and upon delivery thereof by Brant, all interest of Brant therein shall cease and terminate,
and no part thereof, nor any income therefrom, shall be used for or devoted to purposes
other than for the exclﬁsive benefit of the Department and the Trust as provided herein.

§3.7 The Trustee shall at least quarterly furnish Brant a statement providing an
accounting of all transactions involving the Sub-Accounts and confirming the value of
the Sub-Accounts. Such statement shall value Trust investments at market value which
shall be that market value determined 1;0 more than thirty (30) days prior to the date of
the statement.

'§3.8  The Trustee shall be responsible for the keeping of all apprdpria’te books
and records relating to the receipt and disbursement of all moneys and assets under this
Agreement. The Trustee shall also cause to be prepared all income tax or information
returns required to be filed with rcépect to the Trust and éhall execute and file such
returns. Eaéh Participant, upon request, shall furnish the Truétee with suéh information
as may be reasonably required in connection with the preparation of such income tax or

information refumns.




ARTICLE FOUR
AMENDMENTS

§4.1 This Participation Agreenicnt may be aménded by an instrument in.writing,
executed by Brant and the Trustee, with the consent and acknowledgment of the
Department, or by the Trustee and the Department in the event Brant ceases to exist or
defaults, but during the existence of Brant any amendment under this paragraph canﬁot in
any manner affect the irrevocable nature of fhé Trust. |

ARTICLE FIVE
NOTICES

§5.1 All notices, inquiries, directions or other written communications made or
given pursuant to the Trust shall be given to Brant, the Department and the Trustee by
certified mail, return receipt requésted, addressed to the following addresses, and shall be
deemed to be received upon the earlier of the date of signed receipt of the certified
~ mailing or seven (7) days following the date of mailing:
Participant: Brant Coal Company, Inc.
672 West Shore Trail
Stoystown, PA 15563
Trustee: Clean Streams Foundation, Inc.
c/o Jack J. Steiner, Esquire
160 North McKean Street
Kittanning, PA 16201
With a copy to:
Clean Streams Foundation, Inc.
¢/o Dean K. Hunt, Esquire

520 West Short Street
Lexington, KY 40507-1252




Beneficiary: Joel Q. Pontorero
District Mining Manager
Department of Environmental Protection
Greensburg District Mining Office
Armbrust Professional Center
RR2, Box 603C
Greensburg, PA 15601-8739

With a copy to:

Samuel C. Faith
~ Mineral Resources Program Specialist
Pennsylvania Department of Environmental Protection
California District Mining Office '
25 Technology Drive
California Technology Park
Coal Center, PA 15423

and

Gail Guenther

Assistant Counsel

Pennsylvania Department of Environmental Protection:

Office of Chief Counsel ‘ -

400 Waterfront Drive

Pittsburgh, PA 15222-4745

§5.2 Any change in the above addresses shall be made by giving notice to all

parties to this Participation Agreement.

ARTICLE SIX
DISPUTES

§6.1 In the event of any dispute between the parties, the Iﬁarties agree to attempt
to resolve the dispute through negotiation or a method of alternative dispute resolution.
No litigation shall be commenced without a certification by an authorized officer,

employee, or agent of any party that the dispute cannot be resolved by negotiation or




alternative disputé resolution provided inl writing at feast 20 days before commencing
legal action.

§6.2 A party receiving such notice shall have 10 days after receipt of said notice
to demand that said dispute be resolved by binding arbitration. If arbitra‘tion is requested,
the dispute shall be resolved in accordance with the arbitration rules of the American
Arbitration Association then in effect withoutl regard to the date of execution of this

Agreement.

ARTICLE SEVEN
CONSTRUCTION

§7.1 As used in this Agreement, words in the singular include the plural-and
words in the plural include the singular. Words used in this Agreement shall be given the
meaning set forth in the D_eclaration of Trust, or in the absence of a definition thcrein,

.~ their plain and ordinary meaning, éxcept that, words used in a financial _or- investment
context that are terxﬁs of art shall be given their commonly accepted meaning when used
in the context of financial services and invéétment practices. The headings of each
section of this Agreement are for descriptive purposes only and shall not affect the
interpretation or legal efficacy of this Agreement.

§7.2 Any provision of this Agreement which is prohibited or unenforceable in
any jurisdiction shall, as to such jurisdiction, be ineffective to the exltent of such
prohibition or unenforceability. Such prohibition or unenforceability shall not invalidate
the remaining provisions hereof; nor shall such prohibition or unenforceability iﬁ a

jurisdiction render any provision invalid or unenforceable in any other jurisdiction.
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§7.3  All covenanfs and agreements contained herein shall be binding upon and
inure to the benefit of Brant, the Department and the Trustee, as well as theif SUCCEsSors
and assigns. Similarly, any request, notice, direction, consent, waiver or other writing or
action taken by Brant, the Department or the Trustee shall bind their successors and
aésigns..

§7.4 This Agreement shall be construed and governed in all respects in

accordance with the laws of the Commonwealth of Pennsylvania.
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed
by their réspectivé officers or representatives duly authorized and their corporate seals to
be hereunto affixed and attested as of the date first written above.

PARTICIPANT:

BRAN%AL COMPANY, INC.

ringName: «Jaz pme s A ;_5,«./(\ _ !

Prestdent
TRUSTEE: ‘ .
THY { %’\EAM FOUNDATION, INC.
By L /Z/W
Pri : O\ g ) M\
Its NNA

STATE OF ,
COUNTY OF , to-wit:

- The foregoing instrument was acknowledged befre me this 297 day of
ol 1 LXay/, the :

Y e | MERAUUNIRN STV ¥ . /i

“NOIU o T el

UNOR ~eb i e

+ _ SNt BIDION.

L) RSN LENI S -
* ~ -

V35 WRIVION

Notary Public

The foregoing instrument was acknowledged befg_r_e_:_r\ne this day of
(odpbgrs 2005, by Iz, c 2

of the CLEAN STREAMS FOUNDATION, INC.

lf."

My commission expires //~£4 - Qﬁ';' : ‘ ' . ,

Notary Public
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CONSENT AND ACKNOWLEDGMENT
The Department of Environmental Protection hereby consents to Brant and the
Trustee entering into this Participation Agreement pursuant to the Consent Order and

Agréement between Brant and the Department da'ted &}ﬁbef 32408, and acknowledges

the Commonwealth 6f Pénnsylvania‘s and thé Department's status as thclbeneﬁciary of
the Trust and to evidence its consent and acknowledgment of the terms and conditions set
forth herein, as well as the powers and authorities granted to the Department hereunder.
BENEFICIARY:

THE DEPARTMENT OF ENVIRONMENTAL PROTECTION
COMMONWEALTH OF PENNSYLVANIA

" , NERO
Its District Mining Manager
Greensburg District Mining Office
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EXHIBIT "A"
AGREEMENTS BETWEEN

BRANT AND THE DEPARTMENT
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EXHIBIT D




Treat Cost

Ummuc.,mm:_msﬁ 1 = Treat Cost Contribution: 4 = $0
2 = Treat Cost 5 = Basis - Trust
3 = Trust - Target 6 = Treat Cost |
4=%0 7 = Basis - Trust

Treat Cost = Calculated treatment cost for that year

3

4 5 6 1
YRS -

Exhibit D



EXHIBITE



Exhibit E



EXHIBIT F




Brant Coal Trust - Exhibit F

Capital Anticipated
Improvement Capltal
Year Target Expenditure Comment
1 $118.00
2 $127.95
3 $138.73
4 $150.43
5 $163.11
6 $176.86
7 $191.77
8 $207.94
9 $225.46
10 $244.47
1 $265.08
12 $287.43
13 $311.66
14 $337.93
15 $366.42
16 $367.30
17 $430.80
18 $467.11
19 $506.49
20 $549.19
21 §$595.49
22 " §645.68
23 $700.12
24 $759.14
25 $823.13 : $652.14 Sludge Removal
26 $240.38 :
27 $260.65
28 $282.62
28 $306.44
30 $332.28 |
K} | $360.29
3z $390.66
33 $423.59
34 $459.30"
35 $498.02
36 $540.00
37 $585.52
38 $634.88
39 $688.40
40 $746.44
41 $809.36
42 . $877.59
43 $951.57
44 $1,031.79
45 $1,118.77




46
47
48
49
50
51
52
53

55
56
57
58
59
60
61

ae8R

66
67
88
69
70
71
72
73
74
75

$1,213.08

$1,315.34

$1,426.23
$1,546.46
$1,676.82
$419.22
$454.56
$492.88
$534.43
$579.48
$628.33
$681.30
$738.73
$801.01
$868.53
$941.75
$1,021.14
$1,107.22
$1,200.56
$1,301.77
$1,411.51
$1,530.50
$1,659.52
$1,799.41
$1,951.10
$2,115.58
$2,203.93

$2,487.30

$2|696.98
$2,924.34
$169.81

$1,398.96

$3,001.05

Studge Removal

Sludge Removal




