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SEABOARD SURETY COMPANY
and K&J COAL COMPANY, INC.

v. : Surety Reclamation
: Westover Mine
COMMONWEALTH OF : SMP 11693000

PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL

PROTECTION

CONSENT ORDER AND AGREEMENT

This Consent Order and Agreement is entered into this @%/ day of February, 2004,
by and between the Commonwealth of Pennsylvania, Department of Envirqnmental Protection
(“Department”), Seaboard Surety Company (“Seaboard”) and K & J Coal Company, Inc. (“K &
J”), collectively referred to herein as “the Parties”.

A. The Department is the agency with the duty and authority to administer and
enforce The Clean Streams Law, Act of June 22, 1937, P.L. 1987, as amended, 35 P.S. § 691.1 et
seq. (“Clean Streams Law”); the Surface Mining Conservation and Reclamation Act, Act of May
31,1945, P.L. 1198, as amended, 52 P.S. § 1396.1 et seq. (“SMCRA”); the Coal Refuse Disposal
Act, Act of September 24, 1968, P.L. 1040, as amended, 52 P.S. § 30.51 et seq. (“CRDA™); §
1917-A of the Administrative Code of 1929, Act of April 9, 1929, P.L. 177, as amended, ‘71 P.S.

§ 510-17 (“Administrative Code™) and the rules and regulations promulgated thereunder.
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B. K & J is a Pennsylvania corporation with its offices located at P.O Box 189,
Westover, Pennsylvania 16692, whose business has included the mining of bituminous coal by
the surface mining method. Dale A. Augenstein is the President and the person responsible for K
& J’s day-to-day operations.

C. K & J has operated a coal surface mine and coai refuse disposal area in Chest
Township, Cambria County, Pennsylvania pursuant to Surface Mim'ng‘Permit No. 11693000
(“Permit”). The Permit includes the property commonly known as the Westover Mine
(“Westover Mine”) where K&J has conducted coal mining operations and related activities.

D. Seaboard is a New York corporation registered to do business in Pennsylvania. Its
business includes the issuance of bonds, as surety, on behalf of operators of coal surface mines
and coal refuse disposal facilities, as principal, in favor of the Commonwealth, as obligee.
Seaboard has a business address, for purposes of this Consent Order and Agreement, of 5801
Smith Avenue, Baltimore, Maryland 21209.

E. Seaboard issued a surety bond for the Westover Mine, Bond No. 996617, in the
amount of Three Million Nine Hundred Twenty-one Thousand Seven Hundred and Ninety
Dollars ($3,921,790.00) (“Seaboard Bond”).

F. On June 19, 2002, K & J filed a voluntary petition in the United States
Bankruptcy Court for the Western District of Pennsylvania for relief under Chapter 11 of Title lnl
of the United States Code. K & J continues to manage its business as a debtor-in-possession.

G. By letter dated September 24, 2002, the Department niotified K & J and Seaboard

of the Department’s intent to declare forfeit the bonds posted for the Westover Mine, including
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but not limited to, the Seaboard Bond. The letter stated that this action was necessary due to
numerous violations of law, including but not limited to: failure to maintain water ireatment
facilities, failure to submit water monitoring reports, failure to comply with an order of the
Department, failure to maintain liability insurance and failure to pay outstanding civil penalties.

H. After September 24, 2002, the Parties held several meetings to discuss
reclamation of the Westover Mine, including construction of new treatment systems and
establishment of long term financial assurances for those systems. .At these discussions, the
De;)—aﬁment asked that the Westover Mine be transferred to a public entity capable of using the
property for publicly accessible outdoor recreational purposes. The public entity is the Cambria
County Conservation Recreation Authority, a special body of local government incorporated
ﬁnder the Pennsylvania Municipalities Authority Act of 1945 by the Cambria County
Commissioners in January, 1994.. Among other things, one purpose for the creatioﬁ of the
Authority was to establish outdoor recreation opportunities.

L By letter dated August 22, 2003, the Department declared the bonds for the
Westover Mine forfeited due to K & J’s outstanding violations of the Permit, orders of the

Department as well as the rules and regulations under SMCRA (“Bond Forfeiture”). The Bond

Forfeiture notice is attached as Exhibit A.

J. On or about September 19, 2003, Seaboard appealed the Bond Forfeiture to the
Environmental Hearing Board. The appeal is docketed at EHB Dkt. No. 2003-232-K.

K. K&J did not appeal the Bond Forfeiture.

L. By letter dated August 22, 2003, the Department notified Seaboard of the forfeiture
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of the Seaboard Bond and instructed Seaboard to make payment of the forfeited bond amount
within 30 days (“Payment Demand”). The Payment Demand letter ié attached as Exhibit B.

M. By letter dated September 12, 2003, Seaboard notified the Department of
Seaboard’s intent to reclaim the Westover Mine in lieu of paying the amount of the forfeited
bond. Seaboard’s letter referenced ongoing negotiations with the Department with regard to the
reclamation of the Westover Mine. Seaboard’s letter is attached as Exhibit C.

N. On or about September 19, 2003, Seaboard appealed the Department’s Payment
Demand to the Environmental Hearing Board. The appeal is docketed at EHB Dkt. No. 2003-
233-K.

O; By Order dated October 16, 2003, the Environmental Hearing Board consolidated

Seaboard’s appeal of the Payment Demand with its appeal of the Bond Forfeiture. Seaboard and

the Department consented to this Order.

P. On December 8, 2003, K & J filed a consensual Amended Disclosure Statement
and Plan of Reorganization (“Plan of Reorganization”) with the Bankruptcy Court. The Plan of
Reorganization acknowledges that K & J, the Department and Seaboard were in the process of
finalizing a negotiated resolution of the Bond Forfeiture, Payment Demand and all outstanding
enforcement matters involving K & J, Seaboard and the Westover Mine. In particular, the Plan
of Reorganization acknowledges, inter alia, that Seaboard has proposed to reclaim .the Westover
Mine by constructing passive mine drainage treatment systems and establishing a $900,000 trust
to finance long term operation and maintenance of the treatment systems in return for the

Department’s agreement not to collect the Seaboard Bond.
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Q. On or about December 14, 2003, Seaboard submitted to the Department a report
describing the proposed mine drainage treatment system for the Westover Minev(“Reclamation
Plan”). By this Consent Order and Agreement, the Department has approved of the Reclamation
Plan, which is incorporated by reference and attached hereto as Exhibit D.

R. Seaboard has agreed to establish a trust in the amount of Nine Hundred Thousand
dollars ($900,000) to finance long term operation and maintenancé of the treatment systems set
forth in the Reclamation Plan in accordance with the terms of this Consent Order and Agreement
(“Trust”).

S. Pursuant to this Consent Order and Agreement, the Department is willing to
irrevocably waive collection of the Seaboard Bond and allow the other relief provided herein
contingent upon Seaboard’s completion of the Reclamation Plan and establishment of the Trust
set forth in Paragraph 6, 8 and 9.

T. Both the Department and Seaboard Abelieve that installing passive treatment
systems as set forth in the Reclamation Plan will preserve and protect water quality and will have
a positive effect on the environment.

U. The Parties agree that Seaboard’s obligation to implement the Reclamation Plan
and establish the Trust, and the Department’s agreement to resolve the Bond Forfeiture and,
Payment Demand in accordance with this Consent Order and Agreement, are contingent upon the
confirmation of K & J’s Plan of Reorganization, and upon K&J’s actual sale and transfer of title

to approximately 5,900 acres of real property, including the Westover Mine, to the Cambria

County Conservation and Recreation Authority.
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V. The Parties desire to resolve the foregoing matters without resort to further

litigation.

ORDER AND AGREEMENT

After full and complete negotiation of all matters set forth in this Consent Order and
Agreement and upon mutual exchange of covenants contained herein, the Parties desiring to
avoid litigation and intending to be legally bound, it is hereby ORDERED by the Department and
AGREED to by Seaboard and K & J.

1. Authority. This Consent Order and Agreement is an Order of the Department -
authorized and issued pursuant to Section 5 of the Clean Streams Law, 35 P.S. § 691.5; Sections
4.2 and 4.3 of the SMCRA, 52 P.S. §1396.4b and 1396.4c; Section 3.1 of the CRDA, 52P.S. §
30.53a; and Section 1917-A of the Administrative Code, 71 P.S. § 510-17.

2. Findings.

a. Seaboard and K&J agree that the findings in Paragraphs A through V are
true and correct and, in any matter or proceeding involving Seaboard, and/or K&J and the
Department, Seaboard and/or K&J shall not challenge the accuracy or validity of the findings.

b. The parties do not authorize any other persons to use the findings in this

Consent Order and Agreement in any matter or proceeding.

3. Withdrawal of Appeal. Within thirty (30) days of the Effective Date of this
Consent Order and Agreement, Seaboard shall withdraw its appeals of the Bond Forfeiture and

Payment Demand which are presently before the Environmental Hearing Board docketed at EHB
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Dkt. No. 2003-233-K (consolidated with 2003-232-K).

4. The Bonds. The Bonds identified in the Bond Forfeiture remain forfeited. The
Department will continue to forebear enforcing the requirement that Seaboard immediately pay
the full amount of the Seaboard Bond. i consideration of Seaboard’s agreement to implement

the Reclamation Plan in accordance with this Consent Order and Agreement..

5. K&J’s Status Unaffected. Nothing in this Consent Order and Agreement or in

the Department’s willingness to negotiate and/or sign it affects K&J’s continuing and irrevocable

status as a forfeited operator under SMCRA.

6. The Reclamation Plan. The Reclamation Plan (attached as Exhibit D) is

approved by the Department and is incorporated herein as an obligation of Seaboard under this
Consent Order and Agreement. Seaboard is authorized to conduct the activities required by the
approved Reclamation Plan and need not obtain any additional authorizations from the
Department. The Department’s waiver of collection in accordance with Paragraph 10 and
agreement to settlement and release in Paragraph 13 are in consideration of Seaboard’s
implementation of the approved Reclamation Plan in accordance with Paragraph 8 and payment
of the Trust in accordance with Paragraph 9- (both of which comprise Seaboard’s full and total
obligation regarding reclamation of the Westover mine), as authorized by Section 4 (h) of the
SMCRA.

7. Site Access. K& J -agrees to grant Seaboard, and upon the Effective Date of this
Consent Order and Agreement shall be deemed to have granted Seaboard, its agents,
representatives and contractors all rights of access to the Westover Mine for the purposes of
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implementing the Reclamation Plan and carrying out the obligations of this Consent Order and
Agreement. In any conveyance of all or any part of the Westover Mine, K & J | shall include
language in the agreement of sale specifically stating that:

a. Seaboard and its agents, representatives and contractors shall have
reasonable access to the Westover Mine after the sale in order to implement the Reclamation

Plan.

b. the purchaser agrees not to interfere with such reclamation or construction
actinw/‘irties and to take all necessary steps to prevent any third parties entering the Westover Mine
from interfering with Seaboard’s construction or reclamation activities or completion of the 4
Reclamation Plan.

C. construction or reclamation shall be accomplished in a manner consistent
with the Reclamation Plan and a Consent Order and Agreement between Seaboard, the
Department and K & J which may include, but need not be limited to, site excavation (including
for the purpose of obtaining on-site borrow material), construction of mine drainage treatment
systems, disposal of sludge from mine drainage treatment ponds (in on-site impoundments),
construction of erosion and sedimentation controls and revegetation of areas disturbed by
construction or reclamation activities.

d. the purchaser acquires the real property subject to all federal, state and

local environmental statutes, rules and regulations.

€. the foregoing provisions shall be agreed to by the transferees as a

precondition to all subsequent conveyances of all or any portion of the Westover Mine during
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any period prior to complete implementation of the Reclamation Plan.

8. Schedule of Reclamation Activities. So long as this Consent Order and

Agreement becomes effective no later than May 1, 2004, Seaboard shall perform the construction
and reclamation activities identified in the Reclamation Plan according to the schedule set forth
below. In the event that the Consent Order and Agreement does not become effective until after

May 1, 2004, Seaboard and the Department shall establish mutually agreeable alternative dates to

implement the Reclamation Plan.

a. Pond Cleanouts. On or before June 30, 2004, and to the extent practicable,

Seaboard shall remove the mine drainage treatment sludge that is contained in Ponds P, 4 and 23
at the Westover Mine and shall place the sludge in disposal impoundments previously
constructed by K & J for this purpose at the Westover Mine. Seaboard is authorized by the
Department to expand the existing impoundments if necessary to secure additional capacity for

such sludge and to construct one additional sludge disposal pond at the Westover Mine, if

necessary.

b. Construction of Passive Treatment Systems. On or before December 31,

2005, Seaboard shall achieve Phase 1 completion at each of the passive treatment systems

described in the Reclamation Plan.
C. Revegetation. Following completion of regrading activities associated
with construction of the passive treatment systems identified in the Reclamation Plan, Seaboard

shall revegetate the areas it has disturbed with various types of cover including perennial grasses,

herbaceous legumes and annual grasses.
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d.

Completion Defined.

O

)

For purposes of this Consent Order and Agreemeﬁt, “Phase 1
completion” of any of the passive treatment systems means that;
(a) a treatment system has been built;

(b) Seaboard has given the Department a tonnage summary of
the limestone used to build the system;

(c) Seaboard has provided the Department a chemical analysis
of the limestone used to build the treatment system
certifying that the calcium carbonate content was equal to

~or exceeded 85%;

(d) the valve(s) have been opened to allow water to pass
through the system; and

(e) Seaboard has measured and certified that the outflow is
within the range of 90% to 110% of the inflow

For purposes of this Consent Order and Agreement, “Phase 2

completion” of any of the passive treatment systems means that

Seaboard has delivered to the Department as-built maps and an

operation and maintenance plan for a treatment system and that

Seaboard has conducted three months of water monitoring as set

forth in the Reclamation Plan, flow measurements and conducted

one successful flush of the system. “‘Successful flush” means:
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(@  aflush of the design volume (a six-inch drop in the water
level of a vertical flow pond (“VFP)) thrdugh one
Quadrant (as the term is defined in the Reclamation Plan)
of a VFP to the flush pond ;;

(b)  the ditches and conveyances receiving the flush water from
the VFP shall maintain their design conditions :

(c)  the flush pond has the capacity to retain the volume of the

o flush; |

(d  the flush pond dewaters slowly (i.e. no sooner than 1 day

nor more than 3 days), allowing metals to settle and
~ allowing basin to receive next flush; and

(e) the valves on all other Quadrants of the VFP pond operate
in a manner so as to yield a high velocity of water;.

In addition, a VFP must be operating for at least two months before
conducting a test for successful flushing. Seaboard must provide the Department with prior
notice of the test and allow the Department a reasonable opportunity to observe the test.
Seaboard shall also provide prior notice of the test to the Cambria County Conservation and
Recreation Authority. |

(3)  For purposes of this Consent Order and Agfeement, “successful
seeding” is defined as the achievement of 70% vegetative cover after one complete growing

season following the Phase 2 completion of construction of all four (4) passive treatment systems
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set forth in the Reclamation Plan.

9. Trust. On or before sixty (60) days of the Departmeﬁt’s waiver of collection for
the Phase 2 completion of the final treatment system set forth in the Reclamation Plan,
Seaboard shall establish a Trust in the amount of $900,000, to secure long-term operation and
maintenance of the passive treatment systems identified in the Reclamation Plan. Thé Trust
agreement shall be in a form acceptable to the Department. Nothing in this Paragraph 9 shall
prohibit Seaboard from funding the Trust prior to completion of construction of the passive
treatment systems or prior to the Department’s waiver of the portion of the Seaboard Bond

securing construction of the passive treatment systems.

10. Procedures Rélating to the Department’s Waiver of Bond Collection.

The Department has agreed to waive collection of the Seaboard Bond in the stages and
manner set forth in this Paragraph. Although Seaboard is required to complete the work set
forth in the Reclamation Plan 1o later than the dates set forth in Paragraph 8 above, Seaboard
- may request that the Department waive collection of any applicable portion of the Seaboard Bond
at any time by submitting a written notice to the Department that specifies the work that has
been completed in accordance with the Reclamation Plan. The Department has agreed to
respond in writing to any such request within forty-five (45) days of receipt of notice. In the
event that t;ne Department disapproves of Seaboard’s request, the Department’s response will

identify specific actions that must be undertaken in order for the Department to approve of the

requested waiver.

a. Seaboard may request that the Department acknowledge, in writing,
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waivers of collection of the Seaboard Bond in the following stages:

(1) $156,790 upon completion of the pond cleanout activities set forth
in Paragraph 8(a):

(2)  $ 863,000 upon the establishment of the Trust set forth in
Paragi“aph 9: |

(3)  $141,000 upon Phase 1 completion of Pond 23;

“@ $16,000 upon Phase 2 éompletion of Pond 23;

6))] $635,000 upon Phase 1 completion of Pond P;

©6) $71,000 upon Phase 2 completion of Pond P;

(7)  $812,000 upon Phase 1 completion of Pond 4;

k3

®) $90,000 upon Phase 2 completion of Pond 4;

9)  $953,000 upon Phase 1 completion of the Gaber Brown treatment -

system.

(10)  $106,000 upon Phase 2 completion of the Gaber Brown treatment

system,;
(11)  $78,000 upon successful seeding of all areas of the Westover Mine

B ' disturbed as a result of implementation of the Reclamation Plan.

b. Notwithstanding any other provision in this Agreement, should
construction of an additional treatment system for Gaber Brown 4 (a possibility identified in the
Reclamation Plan) become necessary, the waiver of collection in subparagraph 10 a.(10) will be

contingent upon successful completion of that additional treatment system.
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11. Force Majeure.

a. In the event that Seaboard is prevented from complying in a timely manner

with any time limit imposed in this Consent Order and Agreement solely because of a strike,

fire, flood, act of God, or other circumstances beyond Seaboard’s control and which Seaboard, by
the exercise of all reasonable diligence, is unable to prevent, then Seaboard may petition the
Department for an extension of time. An increase in the cost of performing the obligations set

forth in this Consent Order and Agreement shall not constitute circumstances beyond Seaboard’s

control.

b. Seaboard shall only be entitled to the benefits of this paragraph if it
notifies the Department within five (5) days by telephone and within ten (10) working days in
writing of the date'it becomes aware or reasonably should have become aware of the event
impeding performance. The written submission shall include all necessary documentation, as
well as a notarized affidavit from an authorized individual specifying the reasons for the delay,
the expected duration of the delay, and the efforts which have been made and are being made by
Seaboard to mitigate the effects of the event and to minimize the length of the delay. The initial
written submission may be supplemented within 10 working days of its submission. Seaboard’s
failure to comply with the requirements of this paragraph specifically and in a timely fashion
shall render this paragraph null and of no effect as to the particular incident involv;d.

c. The Department will decide to grant all or part of the extension requested

on the basis of all documentation submitted by Seaboard and other information available to the

Department. In any subsequent litigation, Seaboard shall have the burden of proving that the
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Department’s refusal to grant the requested extension was an abuse of discretion based upon the

information then available.

12.  Additional Acknowledgements.,  Seaboard’s performance of reclamation

obligations under this Consent Order and Agreement shall be on behalf of K & J and in
Seaboard’s capacity as surety. Seaboﬁd shall not, by virtue of this Consent Order and
Agreement or any of its contractor’s activities hereunder: (a) be deemed an owner, occupier,
permittee or operator of any surface mine site or mine drainage treatment system under the Clean
Str;r’ns Law or the SMCRA or any regulations promulgated thereunder; or (b) be deemed to
have assumed any liabilities or obligations of K & J, except as expressly set forth in this Consent
Order and Agreement. This Consent Order and Agreement is not intended to create rights in any
party othér than Seaboard.

13. Settlement and Release. The Department accepts Seaboard’s performance of the
Reclamation Plan and establishment of the Trust as full settlement and compromise of the
Department’s claims concerning the Seaboard Bond. So long as Seaboard complies with this
Consent Order and Agreement, the Department releases and forever discharges Seaboard and its
officers, shareholders, agents, attorneys, employees, successors and assigns from any and all
claims and demands of whatsoever nature or kind, at.léw or in equity regarding the Seaboard

Bond and the Westover Mine.

14. Decisions Under the Consent Order and Agreement. With the exception of

any determinations by the Department under Paragraph 10 or 23 of this Consent Order and

Agreement (i.e., waivers of collection of the Seaboard Bond), any decision or determination
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made by the Department regarding the terms and obligations of this Consent Order and
Agreement shall not be deemed to be a final action of the Department and shall not be appealable
to the Environmental Hearing Board or to any court. Any objection wh{ch Seaboard may have to
the decision will be preserved until the Department enforces this Consent Order and Agreement.
In the event of any appeal of a determination by the Department under Paragraph 10 or 23 of
this Consent Order and Agreement, the Department agrees not to take action to collect the
Seaboard Bond unless and until the appeal is resolved in favor of the Department. |

15.  Correspondence with Department. All correspondence with the Department

concerning this Consent Order and Agreement shall be addressed to:

Donald Barnes

District Mining Manager
Cambria Office

286 Industrial Park Road
Ebensburg, Pennsylvania 15931

with a courtesy copy to:

Martin H. Sokolow, Jr., Esquire
- Chief, Central Region Litigation
Pennsylvania Department of Environmental Protection

P.O. Box 8464
. Harrisburg, Pennsylvania 17105-8464

Service of any notice or any legal process for éuly purpose under this' Consent
Order and Agreement, including its enforcement, may be made by mailing a copy by first-class
mail to the above addresses. Either or both of the foregoing addresses may be changed by the
Department providing written notice to the parties and in the manner prescribed by Sections 16
and 17. Any notice provided hereunder shall be deemed delivered and effective seven days after
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the date of mailing as aforesaid.

16.  Correspondence with Seaboard. All correspondence with Seaboard concerning

this Consent Order and Agreement shall be addressed to:

Seaboard Surety Company

P.O: Box 1138

Baltimore, MD 21203-1138

Attn: Jay Bernstein

with a courtesy copy to:

Joseph K. Reinhart, Esquire

Babst Calland Clements & Zomnir, P.C.

Two Gateway Center, 8 Floor

Pittsburgh, PA 15222

Service of any notice or any legal process for any purpose under this Consent
Order and Agreement, including its enforcement, may be made by mailing a copy by first-class
mail to the above addresses.  Either or both of the foregoing addresses may be changed by
Seaboard providing written notice to the parties and in the manner prescribed by Sections 15
and 17. Any notice provided hereunder shall be deemed delivered and effective seven days after
the date of mailing as aforesaid.

17. Correspondence with K & J. All correspondence with K & J concerning this

Consent Order and Agreement shall be addressed to:

K & J Coal Company, Inc.
P.O. Box 189

Westover, Pennsylvania 16692
Attn: Dale Augenstein

with a courtesy copy to :
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James R. Walsh, Esquire
Spence, Custer, Saylor, Wolfe & Rose

U.S. National Bank Building

4" Floor

P.O. Box 280

Johnstown, Pennsylvania 15907

Service of any notice or any legal process for any purpose under the Consent
Order and Agreement, including its enforcement, may be made by mailing a copy by first-class
mail to the above addresses. Either or both of the foregoing addresses may be changed by K&J
providing written notice to the parties and in the manner prescribed by Sections 15 and 16. Any
notice provided hereunder shall be deemed delivered and effective seven days after the date of
mailing as aforesaid.

18.  Entire Agreement. This Consent Order and Agreement shall constitute the

entire integrated agreement of the Parties. No prior or contemporaneous communications or
prior drafts shaﬂ be relevant or admissible for purposes of determining the rheaning or extent of
any provisions herein in any litigation or any other proceeding.

19.  Attorney Fees. The parties shall bear their respective attorney fees, expenses and
other costs in the prosecution or defense of this matter or any related matters, arising prior to
execution of this Consent Order and Agreement.

20. Modifications. No changes, additions, modifications or amendments of this
Consent Order and Agreement shall be effective unless they are set out in writing and signed by

the Parties hereto.

21.  Effectiveness. This Consent Order and Agreement shall not become effective

unless and until: (a) this Consent Order and Agreement is executed by Seaboard, K & J and the veD
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Department; (b) the Plan of Reorganization is confirmed; and (c) title to approximately 5,900
acres of real property, including the Westover Mine, is transferred from K & J to the Cambria
County Conservation and Recreation Authority . The Effective Date of this Consent Order and
Agreement is the later of: (a) the date on which K & J’s Plan of Reorganization is confirmed or
(b) the date of transfer of the real property from K & J to the Cambria County Conservation and

Recreation Authority.

22.  QObligation to Operate and Maintain: Notwithstanding any of the provisions of

this Consent Order and Agreement, Seaboard shall continue to operate and maintain the
treatment systems, including without limitations, performance of any flushing required by an
operation and maintenance plan, until Seaboard has achieved Phase 2 completion of the last

system constructed and the Department has waived collection of the Seaboard Bond from that

Phase 2 completion.

23.  Notice; Collection.
a. If the Department determines that Seaboard has failed to comply in a

timely manner with any requirements of this Consent Order and Agreement, the Department shall
give written notice to Seaboard stating in detail in what respect(s) Seaboard has failed to comply
with these requirements. Seaboard shall reply to the Department in a timely manner, but in no
event later than 30 days after receipt of the notice, and identify actions Seaboard has taken and/or
proposes to take, if any, to address the Department’s concerns, including a proposed schedule of

work.

b.  The Department agrees that it will not seek to collect all or any pottion of
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the Seaboard Bond prior to following the procedure set forth in Paragraph 23 a.
24.  Counterparts. This Consent Order and Agreement may be exeéuted in
counterparts, each of which is an original for all purposes.
IN WITNESS WHEREOF, the parties hereto have caused this Consent Order anci
' Agreement to be executed by their duly authorized representatives. The undersigned
representatives of Seaboard and K&J certify under penalty of law, as provided by 18 Pa. C.S. §
4904, that they are authorized to execute this Consent Order and Agreement on behalf of
Se:1_l;oard and K&J; that Seaboard and K&J consent to the entry of this Consent Order and
Agreement as a final ORDER of the Department; and that Seaboard and K&J heréby knowingly
waive their rights to appeal this Consent Order and Agreement and to challenge its content or
validity, which rights may be available under Section 4 of the Environmental Hearing Board Act,
the Act of July 13, 1988, P.L. 530, No. 1988-94, 35 P.S. § 7514; the Administrative Agency

Law, 2 Pa. C.S. § 103(a) and Chzipters 5A and 7A; or any other provision of law. Signature by

- Seaboard’s attorney and K&J’s attomey certifies only that the agreement has been signed after

consulting with counsel.
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FOR THE COMMONWEALTH OF

FOR SEABOARD:
PENNSYLVANIA, DEPARTMENT OF
ENVIRONMENTAL PROTECTION:

et & Kmﬂu,

Jay Bemstein Donald Barnes
District Mining Manager

Joseph K. Reinhart, Esquire . Martin H. Sokolow, Jr. 6

Atterney for Seaboard Regional Counsel

FORK & J: : _ _

COuth Quappnibon

Dale Auge%tein

(\JMQD/

James R sh, Esqulre
Attorney foy
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Pennsylvania Department of Environmental Protection

Rachel Carson State Office Building
- P.O. Box 8461
Harrisburg, PA 17105-8461

August 22, 2003

Bureau of Mining and Reclamation 717-787-5103

 CERTIFIED MAIL NO. 7002 3150 0003 4040 0012 ' o : :
. . RECEIVED
; DEPT ENV PROTECTION

K & J Coal Company, Inc. _ : o

P.O.Box 189 - , : : APR § 0 2004

Westover, PA 16692 _ CAMBRIA OFFICE
'RE: BOND FORFEITURE |

- . Permit No. 11693000

. Forfeiture Case No. 40-03-023 .
- Chest Township, Cambria County

Gentlemen:

On September 24, 2002, the Cambria District Mining Office notified you by letter of ‘t_he

D_epartment"s-intent to declare forfeit the bonds posted at the above-referenced mining operation.
- This action is necessary because of numerous violations of the law. These violations include:

Failure .to mamtam treatnient facilitiés. .

Failure to submit ﬁater mdﬁitoring reports.

F aﬂﬁrg to bbmply,_with an order of the Dei:)afmlent

Failurc‘to maintain. liability insurénce';ds requiréd by the regulations.

Failure to show aiwﬂlingnCSS or intention to comply with the applicable laws and
regulations. ' B o

 Failure to pay outstanding civil penalties.

Other violations identified in the numerous Inspcction Reports, letters, and Notices of
Violation which have been sent to you. '

Because you have continued to fail to correct the violations and to reclaim the area

affected by your mining operations at the above-referenced site, the Department hereby declares
forfeit, in the full amount, the bond posted for the above-referenced surface mining operation.
This action is in accordance with Section 4(h) of the Surfacé Mining Conservation and

An Equal Opportunity Employer

[ @
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K&J Cpal Company, Inc. _ 3 -2- : August 22, 2003

‘Rec'la'mation Act and Chaptér 86, Subchapter F, Section 86.180—86.190 of the Depértment’s
regulations. . : - :

. The bonds hereby declared forfeit are described as follows:

Type of Bond Amount Bond Number Surety Company
Suréty  $3,921,790.00 996617 Seaboard Surety Company
Cash $450.00 80264

Seaboard Surety Company is hereby notified of this forfeiture action by copy of .this
declaration sent certified mail. :

Any person aggrieved by this action may appeal, pursuant to Section 4 of the

Environmental Hearing Board Act, 35 P.S. Section 7514, and the Administrative A gency Law,
2 Pa. C.S. Chapter 5A, to the Environmental Hearing Board, Second Floor, Rachel Carson State
Office Building, 400 Market Street, P.O. Box 8457, Harrisburg, PA 17105-8457, 717-787-3483.
'IDD users may contact the Board through the Pennsylvania Relay Service, 800-654-5984.
. Appeals must be filed with the Environmental Hearing Board within 30 days of receipt of written

notice of this action unless the appropriate statute provides a different time period. Copies of the
appeal form and the Board’s rules of practice and procedure may be obtained from the Board.
The appeal form and the Board’s rules of practice and procedure are also available in Braille or
on audiotape from the Secretary to the Board at 717-787-3483. This paragraph does not, in and
of itself, create any right of appeal beyond that permitted by applicable statutes and decisional

law. _

If you want to challenge this action, your appeal must reach the board W1th1n 30 days.
You do not need a lawyer to file an appeal with the board. -
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" K & J Coal Company, Inc. -3- : August 22, 2003

Important legal rights are at stake, however so you should show thxs document toa
lawyer at once. If you cannot afford a lawyer, you may qualify for free pro bono representation.
Call the secretary to the Board at 717-787- 3483 for more information.

FOR THE DEPARTMENT OF
ENVIRONMENTAL PROTECTION

h G. Plzarchlk, Esq

irector
Bureau of Mmmg and Reclamation

cc: K & J Coal Company, Inc. (First Class ‘Mail) .
James R. Walsh, P.O. Box 280, Johnstown, PA 15907

Seaboard Surety Company
TJoseph Rienhart, Esq., Babst, Calland, Clements & Zommr Two Gateway Center

- Pittsburgh, PA 15222 .
-Canterra Coal, Inc., Three Parkway Center, Pittsburgh, PA 15220
Joseph F. & Anna T Gaber, 2834 NE 214 Terrace, N Miami Beach, FL 33 160

- Richard and Shirley Kutruff, Patton RD, Patton, PA 16668 -
Penn Central Properties, Inc., One E. 4% gt Cincinnati, OH 45202
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Pennsylvania Department of Environmental Protection

Rachel Carson State Office Building
~ . P.O. Box 8461
Harrisburg, PA 17105-8461
August 22, 2003

Bureau of Mining and Reclamation 717-787-5103

CERTIFIED MAIL NO. 7002 3150 0003 4040 0029

Seaboard Surety CompAny | L B
. 199 Water St B o B . o oL
New York, NY 10038 ' _ . o . ‘

RE: BOND FORFEITURE
K & J Coal Company, Inc.
——. Permit No. 11693000 ‘
Forfeiture Case No. 40-03-023
Chest Township, Cambria County -

Dear Sir or Madam: o e : I

The Department of Environmental Protectlon has declared forfeit bonds posted by K & J
Coal Company, Inc. This action has been taken due to failure to comply with the requirements
of the Pennsylvama Surface Mlmng Laws. A copy of the Order of Forfeiture is enclesed for

your reference. . fa

. * Section 4(h) of the Surface Mining Conservation and Reclamation Act states that the full -

- amount of the forfeited surety bond shall be paid over to the Depariment within 30 days of your
receipt of this notice. The filing of an appeal from the forfeiture with the Environmental Hearing
Board does not stay the requirement to pay. The bond amount will be held in an mterest bearing -

escrow account until any appeals are resolved.

Payment shall be made by a cmporate check or a hke mstrument, payable to the
“Commonwealth of Pennsylvama” and should be maﬂed to:

" RECEIVED

. Department of: Envnonmental Protection- - \DEPT ENV PROTECTION
o . . Bureau of Office Systems and Servmes D '

-~ °  Bonding Division ~ APR 3 0 2004

P.O.Box 8766 - " CAMBRIOFFICE

Hamsburg, PA 17105- 8766

If you do not pay the bond amount within 30 days of your receipt of this notice, the
Department will take appropriate action to collect the bond monies to which it is entitled. Please
note in this regard that the Department is entitled to the bond amount and any interest generated
by the bonid amount from the date on which payment is due until the date on which it is

~
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Seaboard Surety Company - -2- , - - August 22, 2003

collected. This letter does not waive any right that the Department may have to inipose other
sanctions if the bond monies are not paid.

Payment of the bond monies to the Department does not impair your right to file an
appeal with the Environmental Hearing Board or affect any other rights that you may have, nor

does it in and of itself create any right beyond that permitted by applicable statutes and
decisional law. Where a court determines the Commonwealth was not entitled to the forfeited
bond and all appeals are exhausted, the forfeited amount with accrued interest will be returned to

the surety.
If you have any questions, please contact this office at 717-787-5103.

Sincerely,

" William S, Allen, Jr.
Chief
Compliance Section :
Division of Monitoring and Compliance

" Enclosure
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BABST | CALLAND | CLEMENTS | ZOMNIR
A PROFESSIONAL CORPORATION

JOSEPH K. REINHART

Aitorney at Law
T412.394.5452
Jreinhari@bcez.com

September 12, 2003

Michael Sokolow

Office of Chief Counsel

Pennsylvania Department of Environmental Protection
909 Elmerton Avenue

Harrisburg, PA 17110-8200

RE:  Seaboard Surety Company, Bond Forfeiture Case No. 40-03-023, Permit
No. 11693000, Chest Township, Cambria County (Former K&J Mine)

Dear Mike:

Please accept this letter as formal notification that Seaboard Surety Company
(“Seaboard”) intends to reclaim the forfeited site described above. Section 86.182(e) of

the Pennsylvania Code provides that:

(e) In lieu of paying the amount of the forfeited bond within 30 days
after notice, a surety may reclaim the forfeited site upon the
consent and approval of the Department. The surety shall notify
the Department of its intent to reclaim the site within 30 days after
the notice of forfeiture. The notification shall include a time
frame within which the surety will submit a proposal which
describes both the reclamation work to be done and a schedule for
completion of the reclamation. Subject to the Department’s
approval of the time frame and the subsequent reclamation
proposal, the Department and the surety will enter into a consent

“order and agreement specifying the terms of the reclamation work

to be done.
In a letter dated August 22, 2003, the Department of Environmental Protection ‘ N
(“Department”) notified Seaboard of the bond forfeiture for this site and instructed DEPT%%S?%?,?CT,C

- Seaboard to make payment of the forfeited bond amount within 30 days. As you know,
Seaboard has been engaged in ongoing negotiations with the Department for several APR 3 6 200¢
i ) | CAMBRIA OFFIC

TWO GATEWAY CENTER [PITTSBURGH, PA 15222 | T 412.394.5400 | F412.394.6576 | WWW.BCCZ.COM



months with regard to the reclamation of this site. Seaboard intends to continue to work
toward an agreement with the Department on a proposal for the reclamation work.

- Toward that end, Seaboard has contracted with an environmental consulting firm, Hedin
Environmental, to begin preparing a summary of the proposed reclamation work for the
site that captures the understandings that we have reached over the last few months. I
hope to send you a draft of the reclamation proposal in the next several weeks. Seaboard
expects that its negotiations with the Department will result in the execution of a Consent
Order and Agreement with the Department sometime later this fall.

As stated in the regulatory Ianguage quoted above, surety reclamation of a
forfeited site is allowed in lieu of payment of a forfeited bond. As such, Seaboard does
not intend to pay the forfeited bond amount to the Department. If this action is deemed to
be unacceptable by the Department, please contact me as soon as possible so that we may

discuss other options.

If you have any questions regarding this matter, please contact me.

Very truly yours,

Josgph K. Reinhart

JKR/mas
cc: Don Barnes, District Mining Manager
Paul Linnan
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Westover Mine
Reclamation Plan: Exhibit D

Prepared by Hedin Environmental and Minetech Engineers, Inec.
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I. Introduction and Background

The Westover Mine is located in Chest Township in northeast Cambria County. The Westover
Mine has been mined for coal reserves during the last 50 years. K&J Coal Company (“K&J”)
conducted coal mining operations and held active mining permits issued by the Pennsylvania
Department of Environmental Protection (“DEP”). K&J ceased mining operations and filed for
bankruptcy in 2002. Prior to bankruptcy, discharges of mine drainage at the Westover Mine
were treated using chemical treatment systems. After filing for bankruptcy, K&J discontinued
treatment of the mine drainage, resulting in flows of acidic, water with elevated levels of metals

to Rock Run and Chest Creek.

As aresult of K&J’s failure to treat the discharges, the DEP forfeited reclamation bonds posted
by K&J for the Westover Mine. Negotiations between DEP and K&J’s surety, Seaboard Surety
Co. (“Seaboard”) resulted in a plan to install passive treatment systems at four locations on the
Westover Mine where mine drainage discharges are occurring. These treatment systems will be
constructed in lieu of payment of the bond. This document provides the technical details for the
four passive treatment systems that will be constructed by Seaboard as part of an overall

settlement with the DEP and K&J.

II. Summary of Water Quality

Prior to filing for bankruptcy, K&]J treated 5 acid mine drainage (“AMD”) discharges at the
Westover Mine site: Gaber Brown 4 (GB4), Gaber Brown 6 (GB6), Pond 4, Pond P, and Pond
23. The flow and chemical characteristics, as determined from K&J files and follow-up
monitoring by Seaboard, are presented in Table 1. The discharges are generally characterized by
acidic conditions and elevated concentrations of aluminum (Al) and manganese (Mn). Iron (Fe)
concentrations are low at all the discharges. Gaber Brown 2 (GB2) is a separate alkaline
discharge that did not require treatment by K&J, but will be incorporated into the GB treatment

system.

Table 1: Average Flow and Chemistry at Discharge Locations, 1995-2003

Receiving| Flow et Acidity | Fe Mn Al

’Discharge stream |(gpm)| pH (mg/L) (mg/L) | (mg/L) | (mg/L) [SO4 (mg/L)
[Pond 23 | Chest Crk 15| 4.6 28 0.1 7 3 656
[Pond P [ChestCrk| 79 4.2 112 0.2 31 9 2,031

ond4 |RockRun| 74 4.2 173 0.6 49 12 1,866
GB2 RockRun| 59 7.3 284 2.0 6 <1 832
GB4 Rock Run 2 4.1 282 0.6 48 32 1,613
GB6 Rock Run 61 3.5 53 1. 9 55 3,209

After K&J filed for bankruptcy, no treatment of any of the discharges at the Westover Mine was
occurring. Although sampling of inflows to Chest Creek of the untreated discharges from Pond

P and Pond 23 have shown no current degradation to Chest Creek, nevertheless, the parties
) RECEIVED
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desire to ensure that these discharges do not degrade Chest Creek in the future. Inflows to Rock
Run from untreated discharges including (but not limited to) GB4, GB6 and Pond 4 have the
potential to cause degradation to Rock Run, a tributary of Chest Creek. Based on these water
quality considerations, Seaboard developed a plan to construct passive treatment systems that
would treat AMD at four locations on the Westover Mine. A limestone-based vertical flow pond
(VFP) technology is proposed for all four treatment systems. This technology is expected to
neutralize acidity, decrease the aluminum concentration, and generate additional alkalinity. The
treatment systems built for the Gaber Brown discharges and Pond 4 will also include oxic
limestone beds that are intended to decrease the manganese concentrations in the discharges.

III. Proposed Treatment/Remediation Plan

Four passive treatment systems will be constructed. The locations of the systems are shown on
Figure 1. The following sections discuss treatment system parameters and each treatment system

in detail.

A. Overview of the Proposed Treatment Systems

All of the treatment systems will contain vertical flow ponds (VFPs). This technology is
commonly used in Pennsylvania to treat acid mine drainage containing aluminum. A typical
VFP contains a layer of limestone aggregate covered with a layer of organic substrate covered
with water. Pipes placed in the bottom of the limestone collect and discharge water from the
pond. Water flows into the pond on the surface, down through the organic substrate and

- limestone, into the pipes, and out of the pond.

An organic substrate layer is commonly included in VFPs to lessen potential problems with iron
caused by its precipitation in the limestone aggregate. The organic substrate reduces ferric iron
to ferrous iron and removes dissolved oxygen. These changes cause the iron to pass through the
limestone in a dissolved condition. However, the discharges at the Westover Mine site contain
little iron. Consequently, Seaboard proposed, and the DEP accepted, that, in this case, the
organic substrate provided more risk than value and that the VFPs should not contain an organic

layer.

As acidic water flows through the limestone in a VFP, the pH rises causing dissolved aluminum
to form a solid. The precipitation of aluminum solids within limestone aggregate decreases
porosity and eventually can cause permeability problems. To counter this problem, nearly all
VFPs are constructed with features that allow the pond to be flushed. Many systems have uséd
the underdrain pipes for flushing. The observation that aluminum solids generally accumulate in
the top of the limestone bed has resulted in the placement of a separate set of pipes that are
intended only for flushing solids in some VFPs. The Westover Mine VFPs will contain separate
flushing systems Figure 2 shows a general cross section of the VFP units that will be constructed
for this project. Figure 3 shows a general plan view of the two layers of plumbing in the cells.
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During normal operations, water will flow down through 3.5 — 5 feet of limestone in the VFP to
a network of underdrain plumbing (Figure 2). The underdrains will consist of an 8-inch diameter
header pipe with 4-inch diameter perforated laterals spaced every 12 feet on the headers. The
pipe will be Schedule 40 PVC. The underdrain laterals will be connected to a flow control box
via an underdrain header (Figure 3). The flow control box, which will have a locked access lid,
will allow the operator to adjust the level of standing water over the limestone.

During normal operations, water will flow from the underdrain to a sediment pond, where solids
that escape the VFP will be retained. Depending upon the specific system, water will then
discharge to a constructed wetland, an oxic limestone bed, or to the stream.

A second series of pipes for flushing will be located near the top of the limestone (see Figure 2).
This is where aluminum solids are likely to accumulate. This flushing pipe network will consist
of 4” to 6” headers spaced every 5 feet along a 10” to 12” header pipe. Each VFP will have at
least two independent flush zones (see Figure 3 ). These zones will be flushed using independent
valves. The flushing system will be designed by the orifice controlled method as described in
Lagnese (2001) with a calculated orifice flow velocity of 0.0005 fi/sec. See Appendix I for an

explanation of these calculations.

During a flush cycle, header valves will be opened causing water to rapidly drain through the
limestone aggregate and into the plumbing. Aluminum solids will be dislodged and carried out
of the VFP to a separate flush pond that only receives flush water. Between flushes the flush
pond will dewater, leaving behind the aluminum solids.

All systems will contain at least two parallel VFPs. If major maintenance is necessary that
requires draining of a VFP cell, it will be possible to direct all of the water through one VEP cell.
If the maintenance occurs during a low flow period, there should be no significant decline in the

quality of the final discharge.

All VFPs will be constructed with a synthetic liner. The liner is to be a 40 mil linear low density
polyethylene (LLDP) Raven 4000B or equivalent. The LLDP liner is to be “sandwiched”
between two layers of geotextile fabric style 250 EX as manufactured by Ling Industrial Fabrics,
Inc., or equivalent. Upon excavating the VFP to the required dimensions, the area on which the
liner is to be placed will be dressed by removing any rocks, roots or debris which may damage
the liner material. All areas shall be brought up to grade by filling with suitable material. The
synthetic liner shall be installed in a sandwich fashion between layers of geotextile by first
placing a layer of geotextile, then liner, and then a second layer of geotextile on top of the liner.

. Two of the four treatment systems (GB and Pond 4) contain oxic limestone beds. The beds are
located after the sedimentation pond and are intended to remove Mn by natural microbial
processes. The beds will be open and water will flow through the limestone 6-12 inches below

the surface.

The limestone aggregate used in the VFPs and oxic limestone beds is expected to be obtained
from a local quarry that mines limestone commonly used in passive treatment projects.
Limestone produced by local quarries contains 82% - 92% CaCOs. Analyses of limestone
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delivered to the project will be required from the limestone vendor and will be forwarded to
DEP. The limestone used in the passive systems will be AASHTO #1 size aggregate and shall

contain a minimum of 85% CaCO3..

B. Flush Ponds

Each flush pond has been designed to contain the water volume produced when six inches of
water is flushed simultaneously from each VFP. The flush ponds will retain the flushed water,
allowing the aluminum solids to precipitate. The flush ponds will be equipped with an outlet
structure that dampens the effects of large flows due to flushing. As shown in Figure 4, a
graduated riser will be placed in the outflow pipe, which will include a flow control box. Holes
of decreasing sizes will be drilled in the outlet riser. When more than 1 foot of water enters the
pond, it will begin to drain out of a series of small holes in the riser pipe. If more water is
entering the pond than is leaving, the water will continue to rise to the higher sets of holes.
During normal ﬂushing, these holes should drain all of the flush water. However, in the event
that more water is flushed or if the holes plug, the water will begin to flow out of the open top of
the outlet riser. The water storage capacity is measured between the lowest perforation in the
dewatering pipe and the emergency spillway. Pond capacity below the lowest set of holes is for
sludge storage, and not included in water capacity calculations.

If desired, the flow control box can be adjusted before the flush in order to retain all of the flush
water. Boards can later be removed from the flow control box, which will draw water out of all
of the holes. This will remove clear supernatant from the pond, leaving sludge in the bottom of
the pond. Water left in the pond below the level of the riser holes will be lost due to evaporation

between flushes.

C. Treatment Plan Summary

Table 2 summarizes limestone quantities and capacities for the four treatment systems.

Table 2: Approximate Treatment System Parameters

Discharges | Maximum VFP Oxic Total Settling | Polishing | Flush .
Design Flow | Limestone | Limestone | Limestone | Pond Wetland | Pond
(gpm) (toms) Bed (tons) | (tons) (gals) (sq. feet) | (gals) _
Pond 23 70 1,200 0 1,200 | 101,000 N/A 28,000
Pond P 200 6,000 0 6,000 | 288,000 7,000 108,800
Pond 4 150 6,000 7,000 13,000 | 221,400 N/A 137,500
Gaber 200 6,000 10,000 16,000 | 288,000 12,500 112,500
Brown
TOTAL 19,200 17,000 36,200 | 898,400 19,500 386,800
D. Treatment Cell Flow Management
- RECEIVED
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Each system will consist of at least two treatment cells. A flow control device will be necessary

in order to:

= Divide flow among multiple treatment cells;
= Direct flows that are over the maximum treatment flows around the VFPs; and
= Allow each treatment cell to be taken out of service during maintenance activities.

Figure 5 shows a conceptual detail of such a device. The number of outlet pipes can be
increased or decreased depending upon the number of treatment cells at each location, but the

general design remains the same.

The AMD sources at each discharge location will be collected into pipes through the installation
of french drains. The french drains will be constructed with non-calcareous sandstone. The
french drains will feed into the flow control boxes.

Water from the dlscharge will enter the box near the bottom. Water will build up in the box.
Each treatment cell pipe will be equipped with an elbow at an elevation above the inlet elevation.
When the water reaches the top of the elbow, it will begin to spill into the pipes and flow to the
treatment cells. The elbow inlets will be designed to permit the maximum design flow when the
water in the box reaches the bottom of the overflow orifice. Any flow in addition to the
maximum design flow will exit the box through the overflow orifice. The overflow orifice will
be sized to carry twice the maximum flow recorded at each station. Both the outlet pipes and the

overflow orifice will be protected against intrusion by rodents.

When it becomes necessary to stop flow to one of the treatment cells, a cap can be placed on the
elbow inlet. The other cell(s) will continue to treat normally.

1. Pond 23 System

The Pond 23 discharge originates on a spoil slope and flows down a steep channel to a bench
above Chest Creek (See Figure 1). The Pond 23 treatment system will include as major

elements:

1. Construction of two vertical flow ponds (1,200 tons limestone total); and
2. Construction of a settling pond (101,000 gallons); and
3. Construction of a flush pond (28,000 gallons capacity).

An existing chemical treatment pond at the site will be cleaned out and used to construct the
vertical flow ponds. A sludge holding pond will need to be constructed near the system to
contain chemical treatment sludge. See Figure 6 for a plan view of the existing site conditions
and the proposed treatment system and the sludge holding pond

Please note that any sludge holding ponds that are used as part of this reclamation plan will be
reclaimed. In particular, after the sludge in the disposal ponds dewaters, the disposal ponds will
be reclaimed by grading excess mine spoil from the embankments and adjoining areas. The
material will be graded in a manner so as to cover the top of each of the sludge pond while
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providing positive drainage. Once covered, each pond will be seeded with a mixture of grasses
and legumes and mulched.

The two VFPs for this system will have the same design and will each contain 600 tons of
limestone. The underdrain system will consist of 4” lateral pipes that tie into a 10” header pipe.
The underdrain outflow will be managed using a flow control structure.

Each of the cells will be divided into two areas for flushing, which are hereinafter referenced as
“Quadrants”. The flush plumbing will consist of 4” lateral pipes that tie into a 10” header pipe.
The flush systems will be operated using corrosion-resistant valves. '

2. Pond P System

The Pond P discharges originate near the base of spoil on a bench above Chest Creek (See Fi gure
1). The primary seeps originate above existing Pond 16. A secondary seep originates above
existing Pond 12. All flows are current ditched to Pond P, which was previously used as a
chemical treatment pond. The treatment system for Pond P will include as major elements:

1. Collection of the discharges in French drains or pipes;
. Construction of three vertical flow ponds (6,000 tons limestone total);
3. Construction of a two settling ponds (288,000 gallons) and a wetland (7,000
square feet total) for polishing; and
4. Construction of a flush pond (108,800 gallons capacity total).

The settling pond and wetland will be constructed in an existing chemical treatment pond. See
Figure 7 for a plan view of the existing site conditions and the proposed treatment system.

Three vertical flow cells will be constructed at Pond 4; two have the same design (P-1) and one
will be smaller (P-2) than the other two cells. The P-1 cells will each contain 2,400 tons of
limestone. The underdrain system will consist of 4” lateral pipes that tie into a 10” header pipe.
The underdrain outflow will be managed using a flow control structure. Each of the P-1 cells
will be divided into four Quadrants for flushing. The flush plumbing will consist of 4” lateral
pipes that tie into a 10” header pipe. The flush system will be operated using a corrosion-

resistant valve.

The P-2 cell will contain 1,200 tons of limestone. The underdrain system will consist of 4”
lateral pipes that tie into a 10” header pipe. The underdrain outflow will be managed using a
flow control structure. The cell will be divided into two Quadrants for flushing. The flush
plumbing will consist of 4” lateral pipes that tie into a 10” header pipe. The flush systems will

be operated using corrosion-resistant valves.

3. Pond 4 System
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The Pond 4 discharges are located at the base of spoil on a bench above Rock Run (See Figure
1). The Pond 4 treatment system will include as major elements:

Collection of the Pond 4 discharges in a French drain or pipe;
Construction of two vertical flow ponds (6,000 tons limestone total);
Construction of a settling pond (221,400 gallons);

Construction a flush pond (137,500 gallon capacity); and
Construction of a 7,000-ton manganese removal bed.

N

Space available for system construction in this area is limited and the systems will be constructed
in the ponds that were previously used for chemical treatment. The proposed system will
discharge to Rock Run. See Figure 8 for a plan view of the existing site conditions and the

proposed treatment system.

Two VEP cells will be constructed to treat this discharge (4-1 and 4-2). Each cell will contain
3,000 tons of limestone. The underdrain systems will consist of 4” lateral pipes that tie into a
10” header pipe. The underdrain outflows will be managed using a flow control structure. Each

cell will be divided into four Quadrants for flushing.

The flush plumbing for cell the Pond 4 cells will consist of 6 lateral pipes that tie into a 12”
header pipe. The flush systems will be operated using corrosion-resistant valves,

The oxic limestone bed will contain 7,000 tons of AASHTO #1 limestone placed 3-4 ft deep.
The water elevation in the bed will be maintained 12 inches below the limestone surface by the

discharge channel.

4. Gaber Brown System

The GB2, GB4 and GB6 discharges originate near each other on an unnamed tributary to Rock
Run. GB6 is the primary source of AMD from the Westover Mine and the adjacent Gaber
Brown mine site. GB2 is a source of alkaline spoil drainage. GB4 is a small flow of AMD that
discharges below the GB2/GB6 channel. The rehabilitation of the GB2/GB6 channel will allow
GB4 to be conveyed to the treatment system in this channel. The Gaber Brown treatment system

will include as major elements:

Pre-treatment mixing of GB2 and GB6 in existing ponds;

Rehabilitation of the GB2/GB6 channel and collection of GB4;

Construction of two vertical flow ponds (6,000 tons limestone total);
Construction of a settling pond (288,000 gallons) and wetland (12,500 square
feet) for polishing;

Construction a flush pond (112,500 gallon capacity); and

Construction of a 10,000-ton manganese removal bed.

LN

o«

- The system will be constructed in an area of mine spoil adjacent to existing Pond 101. In
particular, the GB2/GB6 channel will be reconstructed in the mine spoil directly north of Pond
101. Spoil areas that are disturbed during the channel reconstruction will be regraded, limed,
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mulched and seeded to ensure vegetative success. See Figure 9 for a plan view of the existing
site conditions and the proposed treatment system.

The two vertical flow cells will have the same design and will each contain approximately 3,000
tons of limestone. The underdrain system will consist of 4” lateral pipes that tie into a 10”
header pipe. The underdrain outflow will be managed using a flow control structure.

Each of the cells will be divided into four Quadrants for flushing. The flush plumbing will
consist of 6 lateral pipes that tie into a 12” header.pipe. The flush systems will be operated

using corrosion-resistant valves.

Rehabilitation of the GB2/GB6 channel is expected to eliminate GB4. If GB4 is not eliminated
as a result of the construction of the GB2/GB6 channel, the DEP has agreed that a small
limestone treatment system will be installed to capture GB4. Eighty tons of limestone will be
placed in a bed 3-4 feet deep. An underdrain system will be connected to a Fluid Dynamics self-
flushing siphon. The system will flush every time it fills up — approximately every 20 hours.
The system will discharge to a small existing sedimentation pond, which will discharge to an
unnamed tributary to Rock Run. Figure 9 shows the locations of the existing GB4 ponds that
will be modified for use as the treatment system if needed.

IV. Project Deliverables

This document summarizes the key features of the passive treatment systems that Seaboard has
proposed to construct at the Westover Mine. The DEP has reviewed the proposed design and
approved of the proposed design. In addition to the treatment systems, the only other project
deliverables that Seaboard must submit to the DEP are:

As-built drawings of each of the four system(s); and
® An Operation‘’and Maintenance (O&M Plans) Manual for each system.

The O&M plans will provide details on conducting routine site inspections, how and when to
perform flushing cycles, and other important information on operation of the systems. The
O&M Plans will be provided to the DEP upon the completion of the construction of each of the 4
treatment systems. The O& M Plans will also address the system constructed to address the GB4

seep if it becomes necessary to address that seep as noted above.

The O& M Plans will also include water monitoring activities. In order to provide a baseline that
may be used by the Department and third parties to evaluate the long term performance of the
passive treatment systems, Seaboard has agreed to undertake limited water monitoring activities
as part of this reclamation plan. In particular, sampling will begin within approximately two
weeks of completion of construction on each system. Sampling events will then take place on a
monthly basis for three months and thereafter on a quarterly basis until Phase 2 completion has
been achieved. Samples will be taken of the system influent (1 sample), VEP effluent (1 sample

per VFP) and the final system discharge (1 sample)for each of the treatment systems. Flow rates
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into each VFP, out of each VFP and out of the final system discharges will also be measured.
Samples will be analyzed for standard mine drainage parameters, including pH,

alkalinity, acidity, iron, manganese, aluminum, sulfate and Total Suspended

Solids (TSS). All samples will be analyzed using standard methods. The Parties agree and
understand that the water quality information set forth in this paragraph is not intended to imply
that the releases of the Seaboard Bond contemplated by the Consent Order and Agreement are
contingent in any way upon a demonstration that the effluent from the systems are meeting

specific water quality criteria.

After each system is completed and the DEP has released Seaboard from further obligations for
cach system, the treatment systems will be operated and maintained by the Cambria County
Conservation and Recreation Authority (CCCRA) or an agent of the CCCRA that is acceptable

to the DEP.

V. References

Lagnese, Kathleen, P.E. An Engineering Evaluation of Vertical Flow Pond (VFP) Flushing
Systems. Funded by the DEP Growing Greener Program. March 2002.
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Figure 2: Typical VEP Cross Section

Flow Control Boxes or Valves /

Standing Water

Manifolds

A@E.ngbm&%a..m.u-m \mmwo\mﬁm&om@mlm \a&&&:&:mxsﬁmﬁbs& Dplumbing systems based
on recommendations by Lagnese (2001 ). ,

RECEIVED
DEPT ENV PROTECTION

APR 3 6 2004
CAMBRIA QFFICE

Page 12 0f 15



Figure 3: Typical VFP Plumbing Plan Views
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Figure 4: Flush Pond Qutlet Structure
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Appendix I: Flush System Design Explanation

The flushing systems were designed using the engineering methods outlined by Lagnese (2001).
The Lagnese study was conducted as part of an overview of VFP flushing procedures that
occurred in 2002 with funding provided by a DEP Growing Greener grant to the Babb Creek
Watershed Association. A workshop occurred where flushing practices were discussed. Kathy
Lagnese, a civil engineer with experience in waste water treatment, was tasked with collating the
workshop information and analyzing flushing procedures from an engineering and physical
perspective. Lagnese calculated the velocities achieved by most flush system designs and
concluded that they were insufficient to mobilize solids more than several inches from the flush
pipes. Lagnese noted that flushing velocities were often limited by undersized pipes and valves.
Lagnese recommended that flush systems should be designed with the pipes located near the
zone of solids accumulation and that a quadrant approach that paid careful attention to pipe and

valve size be implemented.

The method developed from the Lagnese study, called the “Orifice Controlled Method,” involves
sizing the flushing pipes and headers based on the capacity of the perforations in the pipes,
which are evenly spaced. This results in an “orifice controlled” flow regime, meaning that flow
through all of the orifices should be the same and that the combined flow of the orifices will be
fully carried by the laterals and header pipes. If the laterals or headers are too small, the flow

regime would be pipe controlled, not orifice controlled.

In this method, it is beneficial to design multiple flushing “zones.” This approach allows less
surface area (and therefore, fewer orifices) to drain to each header, thus controlling the size of
the header pipe. Therefore, using this design method requires a balance between the header size
(which increases as the number of zones decrease) and the complexity of maintenance and
flushing (which increases as the number of zones increase).

Under this design method, a value of the velocity of the flush water is selected based on
engineering experience. For these systems, the velocity is selected as at least 0.0005 feet per
second. While this number is somewhat arbitrary, it should be made as large as practicable in

order to remove aluminum particles from the VFP.

Once this value is set, the dimensions of the pond are used to design the optimal system. As the
length of the flush laterals increase, the number of perforations in the lateral also increases.
Therefore, the size of the lateral must also increase to carry the water from these additional
orifices. Additionally, as the size of each flush zone increases, the number of laterals feeding
each flush header also increases and the size of the header must increase to carry the additional
water from the laterals. Therefore, the “best” design is one that manages the sizes of the flush
laterals and flush headers while also keeping the number of flush zones as low as possible.
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