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Introduction 

 

Additional RACT Requirements for Major Sources of NOx and VOCs 

 

On April 19, 2014, the Environmental Quality Board (Board, EQB) published a notice of public 

hearings and comment period for a proposed rulemaking concerning revisions to 25 Pa. Code 

Chapters 121 and 129 (relating to general provisions; and standards for sources). 

 

The proposed rulemaking would amend Chapter 129 to adopt presumptive reasonably available 

control technology (RACT) requirements and RACT emission limitations for major stationary 

sources of oxides of nitrogen (NOx) and volatile organic compound (VOC) emissions in 

existence on or before July 20, 2012.  In addition, the proposed rulemaking would amend § 121.1 

(relating to definitions) to revise four existing definitions and add five definitions to support the 

amendments to Chapter 129.  Emissions of NOx and VOCs are precursors to the formation of 

ground-level ozone, a criteria air pollutant.  High concentrations of ground-level ozone air 

pollution are a serious threat to public health and welfare.  This rulemaking is reasonably 

required to attain and maintain the health- and welfare-based 8-hour ozone National Ambient Air 

Quality Standards (NAAQS) in this Commonwealth and to satisfy related Clean Air Act (CAA) 

(42 U.S.C.A. §§ 7401—7671q) requirements.   

 

The proposed rulemaking will be effective upon publication in the Pennsylvania Bulletin as a 

final-form regulation.  The final-form regulation will be submitted to the United States 

Environmental Protection Agency (EPA) as a revision to the State Implementation Plan (SIP).  

  



 

EQB # 7-485                                                                                                                 IRRC # 3052  4 of 119 

 

Public Comment Period and Public Hearings 

 

Notice of the public comment period on the proposed RACT amendments was published in the 

Pennsylvania Bulletin on April 19, 2014 (44 Pa.B. 2392).  The EQB’s public comment period 

opened on April 19, 2014, and closed on June 30, 2014, for a 73-day public comment period. 

 

Three public hearings were held on the proposed rulemaking as follows: 

 

May 27, 2014    Department of Environmental Protection 

1 p.m.    Southwest Regional Office 

    Waterfront Conference Rooms A and B 

    400 Waterfront Drive 

    Pittsburgh, PA 15222-4745 

 

May 28, 2014        Department of Environmental Protection 

1 p.m.    Southeast Regional Office 

    Delaware and Schuylkill Conference Rooms 

    2 East Main Street 

    Norristown, PA 19401 

 

May 29, 2014        Department of Environmental Protection 

1 p.m.    Rachel Carson State Office Building 

    Conference Room 105 

    400 Market Street 

    Harrisburg, PA 17105 

 

This document summarizes the comments received during the Board’s public comment period.  

Each public comment is listed with an identifying commentator number for each commentator 

that made the comment.  A list of the commentators, including name and affiliation (if any) can 

be found on pages 5–17 of this document.  The Board invited each commentator to prepare a 

one-page summary of the commentator’s comments.  Sixteen one-page summaries were 

submitted to the Board for this rulemaking.  Twenty-five persons presented testimony during the 

public hearings.  The House and Senate Environmental Resources and Energy Committees did 

not submit comments on the proposal.   

 

Copies of all comments received by the Board are posted on the web site of the Independent 

Regulatory Review Commission (IRRC) at http://www.irrc.state.pa.us.  Search by Regulation # 

7-485 or IRRC # 3052.  

 

 

 

 

 

 

 

http://www.irrc.state.pa.us/
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Acronyms used in this Comment/Response Document 

 

APCA – Pennsylvania Air Pollution Control Act 

BAT – Best Available Technology 

BACT – Best Available Control Technology 

BAQ – Bureau of Air Quality 

CAA – Federal Clean Air Act 

CAIR – Clean Air Interstate Rule 

CFB – Circulating Fluidized Bed 

CSAPR – Cross-State Air Pollution Rule 

CTG – Control Techniques Guideline 

EGU – Electric Generating Unit 

EMAP – Environmental Management Assistance Program  

EPA – United States Environmental Protection Agency 

EQB – Environmental Quality Board 

GP – General Permit 

HAP – Hazardous Air Pollutant  

HHV – Higher Heating Value 

IRRC – Independent Regulatory Review Commission 

LAER – Lowest Achievable Emission Rate 

LHV – Lower Heating Value 

LLP – Lithographic Printing and Letterpress Printing  

MACT – Maximum Achievable Control Technology 

MMBtu – Million British Thermal Units 

NESHAP – National Emission Standards for Hazardous Air Pollutants 

NSPS – New Source Performance Standards 

NSR – New Source Review 

OAQPS – Office of Air Quality Planning and Standards 

OTR – Ozone Transport Region 

PADEP – Pennsylvania Department of Environmental Protection 

RACT – Reasonably Available Control Technology 

RICE – Reciprocating Internal Combustion Engines 

SIP – State Implementation Plan 

TPY – Tons Per Year 

TSD – Technical Support Document 
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COMMENTS AND RESPONSES 

 

General Comments  

 

1.  Comment:  Based on the U.S. Environmental Protection Agency’s (EPA) comments, it does 

not appear that the proposed regulation will be viable as a SIP revision.  We recommend that the 

EQB meet with the EPA to gain a thorough understanding of their concerns and how to 

successfully address them. In the final-form regulation submittal, the EQB should explain how 

the revised regulation addresses each issue raised in the EPA comments and constitutes a viable 

SIP revision. (134) 

 

Response:  The final-form regulation has been revised to address concerns raised by the EPA. 

The Department of Environmental Protection’s staff met with representatives from EPA Region 

III on October 8, 2014, to discuss the EPA’s comments and to seek clarification regarding the 

proposed RACT regulation published in the Pennsylvania Bulletin on April 19, 2015.  The 

preamble for the EPA’s final rule entitled Implementation of the 2008 National Ambient Air 

Quality Standards for Ozone: State Implementation Plan Requirements (80 Fed. Reg. 12264, 

March 6, 2015) provides additional guidance concerning the RACT requirements for the 

National Ambient Air Quality Standards (NAAQS) for ozone.  Detailed responses to the EPA 

comments can be found in the responses to comments numbered 13, 55, 61, 90, 100, 123, 124, 

130, 134, 135, 152, 153, 154, 158, 161, 162, 163, and 191. 

 

2.  Comment:  DEP has found an appropriate balance between reducing emissions and 

providing an economic path forward for Pennsylvania’s electric generators while simultaneously 

preserving grid reliability. The proposal represents an opportunity to achieve lower emissions 

while preserving and maintaining one of the Commonwealth’s core industries – electric power 

production. (84, 93, 105, 110) 

 

Response: The Department appreciates the commentators’ support of the proposed RACT 

rulemaking. 

 

3.  Comment:  The commentators support the Department's decision in the proposal to provide 

compliance flexibility to the regulated sources. (84, 105, 114, 127) 

 

Response: The Department appreciates the commentators’ support of the proposed rulemaking. 

 

4.  Comment: The proposal demonstrates the intent to balance the efficiency of presumptive 

RACT emission limits and standards with averaging and case-by-case provisions. (110) 

 

Response: The Department agrees that the proposed rulemaking includes provisions that provide 

flexibility for compliance demonstrations. 

 

5.  Comment:  The increase of smog pollutants will be a negative influence on controlling 

climate change.  (4, 69, 70, 116) 
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Response:  Based on current ambient air monitoring data and the implementation of federal and 

state measures that reduce ozone precursor emissions, an increase in “smog pollutants” is not 

expected.  The implementation of the RACT final-form regulation will provide reductions of 

both potential and actual NOx and VOC emissions from major NOx and VOC emitting facilities.  

The final rulemaking establishes RACT requirements and does not address climate change 

directly. 

 

6.  Comment:  The new RACT standards are not going to result in reduced smog pollution and 

help Delaware County, Centre County, and other Pennsylvania Counties improve their air safety 

grade from “F.”  (72, 79, 80, 116) 

 

Response: The Department disagrees.  The final rulemaking, which applies statewide, includes 

emission limitations for NOx or VOCs that are achievable using technologies that are reasonably 

available and will also ensure continued attainment and maintenance of the 1997 and 2008 ozone 

standards.  For example, the final-form regulation will require that the owners and operators of 

any combustion unit equipped with a selective catalytic reduction (SCR) system that is operating 

with an inlet temperature equal to or greater than 600°F shall meet a NOx emission limit of 0.12 

lb NOx/million Btu.  Compliance with this emission limit will also be required when by-passing 

the SCR system.  The more stringent NOx emission limitation for coal-fired units equipped with 

SCR systems will reduce NOx emissions from the electric generation sector to approximately 

59,000 tons of actual NOx emissions. It is also important to note that NOx emissions have 

declined significantly in Pennsylvania, especially from coal-fired electric generating units—NOx 

emissions decreased from approximately 192,004 tons in 2000 to 119,025 tons of NOx emissions 

in 2013.  The final-form regulation will result in further reductions in actual NOx emissions from 

one of the largest sources of NOx emissions in the DEP emissions inventory.  Please also see the 

Response to Comment 9.   

 

7.  Comment: The proposed rulemaking will weaken current emissions limits. Regulatory and 

policy changes will add ozone and other criteria pollutants to some of the most overburdened 

communities in the Commonwealth.  (1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 

19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 

46, 47, 48, 49, 50, 51, 52, 53, 54, 56, 57, 58, 59, 60, 61, 62, 67, 68, 70, 73, 75, 76, 77, 78, 80, 81, 

88, 89, 91, 96, 98, 99, 100, 101, 103, 113, 116) 

 

Response: The Department disagrees that the proposed rulemaking would have weakened 

existing emissions limits.  The final rulemaking strengthens the RACT requirements from what 

was established under §§ 129.91—129.95 for the 1-hour ozone standard.  The final-form RACT 

regulation sets forth emission limitations for NOx or VOCs that are achievable using 

technologies that are reasonably available to achieve and maintain the 8-hour ozone standards.   

 

Additionally, the actual NOx emissions from the coal-fired electric generating sector in 

Pennsylvania for the year 2013 were 119,025 tons, of which 92,728 tons were from coal-fired 

EGUs that are not scheduled for retirement or for fuel-switching.  The expected future NOx 

emissions from these EGUs, based on 2013 production rates and the NOx emission limitations 

set forth in the final-form regulation, are 59,039 tons per year.  This is an anticipated reduction of 
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approximately 36% in actual emissions from the coal-fired EGU sector as a result of the final-

form limitations.  [(92,728 tons – 59,039 tons) / 92,728 tons x 100 = 36 %]  

 

In addition, the final-form regulation specifically provides under § 129.97(i) and (j) that the more 

stringent limitation or requirement applies to the owner or operator of a facility subject to the 

regulation.    

 

8.  Comment:  NOx and VOC limits should be set that are in line with existing, available, 

feasible technology, to protect public health and welfare. (64, 65, 67, 71, 72, 80, 90, 92, 106) 

 

Response: The term “RACT—Reasonably Available Control Technology” is defined in § 121.1 

(relating to definitions) as the lowest emission limit for VOCs or NOx that a particular source is 

capable of meeting by the application of control technology that is reasonably available 

considering technological and economic feasibility.  The final-form RACT regulation, which 

addresses the 1997 and 2008 ozone NAAQS, includes emission limitations for NOx or VOCs 

that are achievable using control technologies that are reasonably available considering 

technological and economic feasibility.  

 

The EPA has proposed to adopt a more protective ozone NAAQS, ranging from 65 to 70 parts 

per billion (ppb), with an expected promulgation date in October 2015;  the EPA also requested 

comments on retaining the existing 2008 ozone standard (75 ppb) or lowering the standard to 60 

ppb.  See 79 FR 75234 (December 17, 2014).  If the EPA promulgates a more protective ozone 

NAAQS in October 2015, the Clean Air Act requires a reevaluation of RACT programs for the 

implementation, maintenance and enforcement of the new standard.   

 

9.  Comment:  For the class of the largest NOx-emitting sources, the representations of 

“Anticipated Effect on Emissions” are overstatements in contrast with the much more common-

sense approach of comparing the proposed emission limitation with current actual emissions. 

The latter comparison demonstrates that the proposed RACT requirements are no substantial 

improvement with respect to controlling NOx emissions from large coal-fired power plants. (79) 

 

Response:  The Department disagrees that the representation of “anticipated effect on 

emissions” should be based on a comparison of the emissions expected as a result of 

implementation of the presumptive RACT requirements and RACT emission limitations with 

current actual emissions.  The amount of NOx and VOC emission reductions achieved as a result 

of the application of RACT-level control is determined on the basis of the source’s potential to 

emit before and after the application of RACT-level control.  The proposed and final RACT 

rulemakings establish presumptive RACT requirements and RACT emission limitations for NOx 

or VOCs that are achievable and sustainable during the expected life of the affected unit using 

technologies that are both technically and economically feasible.  Implementation of the final 

rulemaking presumptive RACT requirements and RACT emission limitations will reduce the 

amount of ozone precursor emissions that the owner and operator of a facility subject to the 

final-form provisions in §§ 129.96—129.100 would be legally allowed to emit to the 

atmosphere.   
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The anticipated reductions in the amount of potential NOx emissions beyond current RACT 

potential to emit (allowable) emissions as a result of implementation of the final rulemaking 

RACT requirements and RACT emission limitations are presented in Table 1.  As shown in 

column E of Table 1, the anticipated percent reduction in the potential NOx emissions from coal-

fired boilers (EGUs) equipped with selective catalytic reduction (SCR) control technology is 

approximately 75%. 

 

Table 1.  Anticipated Reductions in the Amount of Potential NOx Emissions by Source Type 

 

*RACT II refers to §§ 129.96—129.100 

 

Reductions in actual NOx emissions from coal-fired boilers or electric generating units (EGUs) 

are also anticipated as a result of the implementation of the final-form RACT requirements and 

RACT emission limitations.  The actual NOx emissions from coal-fired EGUs in Pennsylvania 

for the year 2013 were 119,025 tons.  The actual 2013 NOx emissions from coal-fired boilers 

(EGUs) that are not scheduled for retirement or for fuel-switching were 92,728 tons.  The 

expected NOx emissions from coal-fired boilers (EGUs) that are not scheduled for retirement or 

fuel-switching, based on 2013 production rates and the NOx emission limitations set forth in the 

final-form regulation, are 59,039 tons per year.  This is an anticipated reduction in actual 

emissions of approximately 36% from this sector. 

[(92,728 tons – 59,039 tons) / 92,728 tons x 100 = 36 %] 

 

10. Comment: This proposed regulation is not RACT.  It does not accomplish reasonably 

available control technology (RACT), but maintains a status quo that does not meet the Federal 

Clean Air Act test of reducing air pollution emissions for nitrogen oxides and VOCs (volatile 

organic chemicals) “… as expeditiously as practicable”.  The proposed regulation allows higher 

limit (132,000 tons NOx) than what is already emitted (93,000 tons NOx).  Power plants will be 

 A B C D E 

    B - C 
[(B - C)/B] 

 x 100 = % 

Source Type 

Number of Units 

Subject to RACT II* 

for NOx Emissions 

Current NOx 

Potential to 

Emit  

(TPY) 

RACT II* 

NOx Potential 

to Emit (TPY) 

Reduction in 

Potential NOx 

Emissions 

(TPY) 

Percent 

Reduction in 

Potential NOx 

Emissions 

(TPY) 

Boilers, 

except EGUs 

with SCR 257  246,453  176,304  70,149  28% 

EGUs 

(Boilers) 

with SCR 12  186,474  47,501  138,972  75% 

Engines 393  46,705  26,110  20,596  44% 

Turbines 148  59,743  35,837  23,906  40% 

Total 810  539,375  285,752  253,623  47% 
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ALLOWED to increase emissions, while the purpose of RACT is to decrease emissions. 

(116) 

 

Response:  The Department disagrees that the proposed rulemaking provisions are not RACT.   

The evaluation or reevaluation of what constitutes RACT-level control for affected sources is a 

requirement that must be fulfilled each time the EPA promulgates a new NAAQS as was the case 

in 1979 for the 1-hour ozone standard and in 1997 for the 8-hour ozone standard; reevaluation of 

RACT is also required when the EPA revises a NAAQS as was the case in 2008 for the 8-hour 

ozone standard.  The proposed rulemaking addresses the RACT requirements for the 8-hour 

ozone NAAQS promulgated in 1997 and 2008.  The final rulemaking will be applicable to the 

owners and operators of major sources of NOx or VOC emissions (precursors to ozone 

formation) in existence in this Commonwealth on or before July 20, 2012 – the effective date of 

the EPA’s designations and classifications for the 2008 ozone NAAQS.  See 77 FR 30088 (May 

21, 2012).   

 

The Department agrees that the purpose of RACT is to decrease ozone precursor emissions. 

However, the amount of NOx or VOC emission reductions achieved as a result of the application 

of RACT-level control is determined on the basis of the source’s potential to emit before and 

after the application of RACT-level control, not on comparison with a source’s current actual 

emissions.  The proposed and final RACT rulemakings establish presumptive RACT 

requirements and RACT emission limitations for NOx or VOCs that are achievable and 

sustainable during the expected life of the affected unit using technologies that are both 

technically and economically feasible.  Implementation of the final-form regulation presumptive 

RACT requirements and RACT emission limitations will reduce the amount of NOx and VOC 

emissions that the owner and operator of a facility subject to final-form §§ 129.96—129.100 

would be legally allowed to emit to the atmosphere. 

 

In response to comments and the EPA’s March 6, 2015, Ozone NAAQS Implementation Rule, 

the DEP conducted additional reviews of historical emissions data for coal-fired EGUs equipped 

with selective catalytic reduction (SCR) technology.  The DEP determined that the NOx limit 

specified in § 129.97(g)(1)(viii) should be revised.  Subparagraph 129.97(g)(1)(viii) specifies 

that the owner and operator of any combustion unit equipped with an SCR system that is 

operating with an inlet temperature equal to or greater than 600°F shall meet a NOx emission 

limit of 0.12 lb NOx/million Btu.  Compliance with this emission limit is also required when by-

passing the SCR system.  The DEP acknowledges that the NOx RACT limit in the final 

rulemaking is not the lowest achievable emissions rate (LAER) for this technology.  However, 

the EPA has indicated in the preamble for the final rule approving a SIP revision for Wisconsin’s 

NOx RACT Rule that:  

 

“RACT limits are not meant to be the lowest achievable emissions rate.  The Nitrogen 

Oxides Supplement to the General Preamble for the Implementation of Title I of the 

Clean Air Act Amendments of 1990 addresses the issue of an acceptable emission limit. 

See section 4.6 RACT for Certain Electric Utility Boilers (57 FR 55626), “The EPA 

expects States, to the extent practicable, to demonstrate that the variety of emission 

controls adopted are consistent with the most effective level of combustion modification 

reasonably available for its individual affected sources.”” 
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See 75 FR 64155, 64157 (October 19, 2010).  The Department’s reevaluation of the NOx RACT 

limit for coal-fired EGUs, taking into consideration cost-effectiveness and technological 

feasibility, is consistent with the approach outlined in the preamble of the October 19, 2010, EPA 

rule approving Wisconsin’s RACT SIP revision. 

 

Please see the response to Comment 9 for a discussion of the anticipated reductions in the 

amount of potential NOx emissions beyond current RACT potential to emit (allowable) 

emissions as a result of implementation of the final rulemaking RACT requirements and RACT 

emission limitations, as well as a discussion of anticipated reductions in actual emissions from 

the coal-fired boilers (EGUs) sector.    

 

11. Comment:  Additional support and analysis is needed in the regulatory analysis form (RAF) 

and Preamble to justify the proposed regulation.  (107, 114, 115, 117, 119, 122) 

 

Response:  The Department disagrees that there is insufficient information in either the 

preamble or RAF of the proposed rulemaking to justify the regulation.  Both of these documents 

are replete with substantive information related to emissions data, cost-effectiveness numbers, 

public health information, statutory requirements, small business information, and other types of 

analyses to demonstrate that this regulation is legally required, is in the public interest, is 

economically and technologically feasible, and will reduce NOx and VOC emissions.  The 

estimates included in the RAF for the proposed and the final rulemakings are based on the 

information available to the Department.  The presumptive RACT emission limitations were 

established based on cost-effectiveness of available control technology and are not based on the 

total number of affected units or number of total units requiring control.  The RAF and preamble 

for the final rulemaking contain additional information to support the final-form RACT 

regulation.  

 

12. Comment: DEP should withdraw the proposed rulemaking until it can address comments 

and prepare a revised RAF.  (107, 115, 117) 

 

Response:  The Department disagrees.  The estimates included in the RAF for the proposed and 

final rulemakings are based on the information available to the Department.  Both of these 

documents are replete with substantive information related to emission data, cost-effectiveness 

numbers, public health information, statutory requirements, small business information, and 

other types of analyses to demonstrate that this regulation is legally required, is in the public 

interest, is economically and technologically feasible, and will reduce emissions.  The 

presumptive RACT emission limitations were established based on cost-effectiveness of 

available control technology and not based on the total number of affected units or number of 

total units requiring control.  The Department reviewed the comments received on the proposed 

rulemaking.  Where appropriate, the Department revised the final-form regulation in response to 

comments.  The Department does not believe that there is a need to withdraw the rulemaking; 

reevaluation of RACT will be required if the EPA promulgates a more protective ozone NAAQS 

in October 2015.  
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13. Comment:  The EPA therefore strongly cautions PA DEP not to rigidly apply a benchmark 

as low as $2,500 per ton to exclude consideration of technically feasible controls.  Rather, 

Pennsylvania needs to consider a broader range of cost-effectiveness to see if some level of 

additional control falls within that range.  Based on Wisconsin's analysis, PA DEP should 

consider raising its cost-effectiveness "benchmark" like Wisconsin and New York after 

considering and evaluating thoroughly the states' analysis mentioned above.  (113, 133) 

 

Response:  The Department did not establish a bright-line cost-effectiveness threshold to 

determine RACT.  DEP initially used minimum cost-effectiveness thresholds of $1,500 and 

$3,000 per ton of NOx and VOC controlled, respectively, in 1990 dollars, for the implementation 

of RACT requirements for the 1979 1-hour ozone NAAQS in §§ 129.91—129.95.  These cost-

effectiveness thresholds were consistent with thresholds used at that time by other states for 

RACT determinations for the 1979 1-hour ozone NAAQS as well. 

 

DEP used the Bureau of Labor Statistics (BLS) Consumer Price Index (CPI) to adjust $1,500 in 

1990 dollars to $2,500 in 2010 dollars.  When extrapolated into 2014 dollars, this figure is 

approximately $2,750.  DEP used a NOx emission cost-effectiveness upper bound of $2,800 per 

ton NOx controlled for the RACT determinations for the final-form regulation.   

 

Even with an additional 25% margin, the upper bound cost-effectiveness threshold would not be 

any greater than $3,500 per ton NOx controlled.  Similarly for VOC, the upper-bound cost-

effectiveness threshold would not be any greater than $7,000 per ton VOC controlled.  Applying 

these new thresholds does not have an effect on the add-on control technology decisions for the 

presumptive RACT requirements established in the final rulemaking.  The RACT limits included 

in the final-form regulation are comparable to emission limits included in other states’ RACT 

regulations as well. 

 

It should be further noted that Wisconsin’s SIP-approved RACT regulations in 2010 were based 

on a NOx cost-effectiveness benchmark of $2,500 per ton controlled.  EPA Region 5 stressed that 

the dollar-per-ton factor should be weighed in combination with the actual limits adopted by a 

state to determine RACT levels.  See 75 FR 64157, 64160.  The revised NOx RACT limit of 0.12 

lb NOx/MMBtu in Pennsylvania’s final RACT rulemaking is consistent with RACT limits 

adopted for coal-fired boilers in other states including New York, New Jersey and Delaware.     

 

14. Comment:  Given that NOx is actually the more significant ozone precursor in the Northeast 

U.S., especially considering sources such as coal-fired power plants located in Pennsylvania and 

other upwind states, the NOx cost-effectiveness threshold should be as high, if not higher, than 

the VOC cost-effectiveness threshold. (113) 

 

Response:  The Department disagrees.  The major facility thresholds for VOC and NOx 

emissions are 50 and 100 tons per year, respectively.  In 2012, point sources in Pennsylvania 

emitted 165,771 tons of NOx, but only 19,382 tons of VOCs.  The VOC emissions represent 11% 

of the combined NOx and VOC total emissions.  Because fewer VOCs are emitted from point 

sources compared to NOx emissions, the cost per ton of VOC controlled is greater than the cost   

of NOx controls.  Therefore, it is appropriate that the VOC cost-effectiveness benchmark is 

higher than the NOx cost-effectiveness benchmark. 

http://www.bls.gov/cpi/
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Please see the Response to Comment 13 for an explanation of how the Department developed the 

cost-effectiveness thresholds. 

 

15. Comment:  RAF Section (19) states: “...developing a precise estimate of compliance costs ... 

is not possible...”.  A detailed source-specific RACT cost estimate is imperative, such an analysis 

would likely show significantly higher costs.  (111) 

 

Response:  The RAF reflects the costs associated with compliance with the presumptive RACT 

emission limitations.  This is a generic cost analysis for a given source category and may not 

exactly reflect actual costs incurred by owners or operators of individual affected sources in the 

given source category.  However, the owner or operator of any affected source that cannot meet a 

presumptive RACT emission limitation may propose, to the DEP or local air pollution control 

program, an alternative emission limitation determined on a case-by-case basis.  The proposal for 

an alternative RACT emission limitation must include a detailed cost analysis on a source-

specific basis.  The alternative RACT emission limitation would be based on the cost-

effectiveness of control for the specific source.  As a result, there is no way to predict what type 

of alternative limit a facility owner or operator may choose for its source.  The case-by-case 

option is a built-in flexibility provided under the regulation that gives the affected facility owners 

and operators options to comply cost-effectively with the regulation.  Nevertheless, the 

Department has completed a robust analysis of the costs associated with compliance with the 

presumptive RACT emission limitations that shows compliance costs as a general matter are 

reasonable.   

 

16. Comment: The RAF states that the compliance costs are $114 million.  NOx and VOCs must 

be controlled separately in lean burn engines.  DEP should reevaluate the number of impacted 

sources, associated cost and technical feasibility of controls.  (118) 

 

Response:  The estimates for the number of affected units included in the RAF for the proposed 

and final rulemakings are based on the information available to the Department.  The 

presumptive RACT requirements and RACT emission limitations set forth in the proposed and 

final rulemakings were established based on cost-effectiveness of reasonably available control 

technology for each pollutant for each type of source and not based on the total number of 

affected units or number of total units requiring control. 

 

The Department reevaluated the number of total units requiring control as a result of revisions to 

emission limitations set forth in § 129.97 from proposed to final rulemaking.  The number of 

turbines requiring additional control has dropped from 64 to 17 primarily due to the final 

rulemaking setting forth a presumptive RACT emission limitation of 150 ppmvd NOx @ 15% 

oxygen for simple cycle or regenerative cycle turbines with a rated output equal to or greater 

than 1,000 bhp and less than 6,000 bhp.  Subsection 129.97(g) is revised from proposed to final 

rulemaking to establish a presumptive NOx RACT emission limitation of 150 ppmvd NOx @ 

15% oxygen for a simple cycle or regenerative cycle turbine with a rated output equal to or 

greater than 1,000 bhp and less than 6,000 bhp in final-form § 129.97(g)(2)(iii).  Proposed § 

129.97(g)(2)(iii) is revised to § 129.97(g)(2)(iv) in the final-form rulemaking.   
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The Department also reevaluated the control costs due to revisions of presumptive RACT 

emission limitations from proposed to final rulemaking.  Table 2 calculates the anticipated total 

cost of controls based on the number of units requiring additional controls to achieve the level of 

NOx emission reductions required under final-form §§ 129.96—129.100.   For the purposes of 

Table 2, no additional control is needed for boilers (EGUs) with SCR since these units already 

have the control installed.  Therefore, there is no cost of control to be calculated for these sources 

as a result of the implementation of the final-form rulemaking.  The control costs in Column C 

have been included in the final-form rulemaking RAF under question 19. 

 

Table 2.  Total Cost of Control for Units Requiring Additional Control  

for NOx Emissions under §§ 129.96—129.100 

 A B C 

Source Type 

Number of Units 

Subject to RACT II* 

for NOx Emissions 

Number of Units 

Requiring 

Additional Control 

for NOx Emissions 

under RACT II*  

Total Cost of Control for 

Units Requiring Additional 

Control for NOx Emissions 

under RACT II* 

Boilers 

except 

EGUs with 

SCR 257  34   $  39,206,476  

EGUs 

(Boilers) 

with SCR 12  0   N/A  

Engines 393  28   $  25,941,478  

Turbines 148  17   $  16,357,447  

Total 810  79   $  81,505,401  
 

*RACT II refers to §§ 129.96—129.100 

 

17. Comment:  RACT is one of several upcoming regulatory requirements that will reduce NOx 

emissions in the Commonwealth.  Some of these requirements are overlapping or will achieve 

reductions through different methods.  Achieving NOx reductions in an overly prescriptive 

manner in RACT can counter efforts to achieve cost-effective compliance with the other 

regulations.  (84, 105, 130) 

 

Response:  While the DEP agrees that the RACT final rulemaking will reduce NOx emissions in 

Pennsylvania, the Department disagrees with the commentator’s position that implementation of 

RACT will counter compliance with other regulations. The DEP is obligated to reevaluate RACT 

whenever the EPA promulgates a NAAQS and RACT-level control must be applied statewide in 

the Commonwealth.  The Department believes that the final rulemaking contains appropriate 

presumptive RACT requirements and emission limitations for purposes of attaining and 

maintaining the current ozone standards.  RACT will be reevaluated by the DEP for 

Pennsylvania if the EPA adopts a more protective ozone NAAQS in October 2015.  In addition, 

the owner or operator of any affected source that cannot meet a presumptive RACT emission 

limitation may propose an alternative limit determined on a case-by-case basis.  Moreover, 
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subsections 129.97(i) and (j) provide that the more stringent provisions related to a NOx or VOC 

reduction applies to affected facilities.  Alternatively, any other more stringent provisions are 

subsumed under the Title V Operating Permit.  Compliance is therefore streamlined.   

 

18. Comment:  The proposed rulemaking significantly underestimates the number of affected 

units that would require installation of NOx or VOC control technology.  Approximately 150 

units operated by natural gas transmission companies would be affected by the rulemaking; this 

exceeds the PA DEP estimate for all affected units statewide.  The rulemaking would have 

significant impact on natural gas transmission company operations, including many requirements 

to install control technology and associated costs that are significantly under-estimated by PA 

DEP.  (107, 115, 117, 118) 

 

Response:  The estimates for the number of affected units included in the RAF for the proposed 

and final rulemakings are based on the information available to the Department.  The 

presumptive RACT emission limitations were established based on cost-effectiveness of 

available control technology and not based on the total number of affected units or number of 

total units requiring control. 

 

The Department reevaluated the number of total units requiring controls as a result of revisions 

to emission limitations set forth in the final-form regulation.  The number of turbines requiring 

control has dropped from 64 to 17 primarily due to the final-form regulation setting forth a 

presumptive RACT emission limitation of 150 ppmvd NOx @ 15% oxygen for simple cycle or 

regenerative cycle turbines with a rated output equal to or greater than 1,000 bhp and less than 

6,000 bhp.  Subsection 129.97(g) is revised from proposed to final rulemaking to establish a 

presumptive NOx RACT emission limitation of 150 ppmvd NOx @ 15% oxygen for a simple 

cycle or regenerative cycle turbine with a rated output equal to or greater than 1,000 bhp and less 

than 6,000 bhp in final-form § 129.97(g)(2)(iii).  Proposed § 129.97(g)(2)(iii) is revised to § 

129.97(g)(2)(iv) in the final-form regulation.   

 

19. Comment:  DEP did not provide a cost basis for making RACT control decisions and did not 

provide the technological and economic basis for determining presumptive RACT and economic 

feasibility per ton removed.  (107, 114, 115, 117, 119, 121, 122, 126) 

 

Response:  The Department disagrees.  The basis for the determination of presumptive RACT 

requirements is included in the preamble and the RAF of the proposed and final rulemakings.  

Both of these documents are replete with substantive information related to emissions data, cost-

effectiveness numbers, public health information, statutory requirements, small business 

information, and other types of analyses to demonstrate that this regulation is legally required, is 

in the public interest, is economically and technologically feasible, and will reduce emissions. 

 

20. Comment:  Polluters should help to pay for the costs of climate change & respiratory 

problems due to bad air.  (67) 

 

Response:  The Department defines the term “RACT—Reasonably Available Control 

Technology” in § 121.1 as the lowest emission limit for VOCs or NOX that a particular source is 

capable of meeting by the application of control technology that is reasonably available 
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considering technological and economic feasibility.”  The final rulemaking sets forth RACT-

level emission limitations for NOx or VOCs that are achievable using technologies that are 

reasonably available based on the costs associated with achieving reductions of ozone precursor 

emissions.  The emission limitations and requirements set forth in this final-form regulation will 

substantially reduce emissions of ozone precursors.  The final-form rulemaking is not designed 

to address the cost of climate change.  However, the DEP covers the cost of certain climate 

change-related activities using civil penalties collected by the Department for violations of the 

CAA, Air Pollution Control Act (APCA) and regulations adopted under the acts.     

 

§ 129.96.  Applicability 

 

21. Comment:  While a number of existing regulations are referenced in the applicability 

section, there is no clarifying statement of prior presumptive RACT requirements that were 

promulgated under §§ 129.91—129.95.  It isn't until almost the end of § 129.97 that those 

regulations are superseded.  It may be clearer to address all the applicability pieces under § 

129.96 instead of having it split up so much.  (97, 109) 

 

Response:  The Department disagrees.  Sections 129.91—129.95 are not superseded by the 

final-form regulation.  The affected owners and operators of major VOC and NOx emitting 

facilities will be subject to §§ 129.91—129.95 and §§ 129.96—129.100.  Subsection 129.97(i) is 

intended to ensure that an owner or operator complies with the more stringent of either the 

RACT requirements contained in a RACT permit issued by the DEP under §§ 129.91—129.95 

and the presumptive RACT requirements established in the final rulemaking.  Subsections 

129.97(i) and (j) specifically provide that the more stringent provisions apply whether that 

provision is under the final-form regulation, some other regulation, or a previously issued permit.  

These safeguards prevent backsliding from the most stringent applicable requirements. 

 

22. Comment:  The proposed rulemaking reasonably excludes very small sources of NOx and 

VOCs.  (102, 110) 

 

Response: The Department agrees.  Section 129.96 is revised from proposed to final rulemaking 

to set forth a de minimis threshold for the affected owner and operator with a source that has the 

potential to emit less than 1 ton per year of NOx or VOCs.  Section 129.97 is revised from 

proposed to final rulemaking to set forth a generic presumptive requirement in § 129.97(c)(1) 

and (2) for the affected owner and operator of a source with the potential to emit less than either 

5 tons of NOx per year or 2.7 tons of VOC per year, respectively.   

 

Please note that the requirement in proposed § 129.97(c)(1) is provided in final-form § 

129.97(c)(3) and the requirements in proposed § 129.97(c)(2), (3), (4), (5) and (6) are revised 

and set forth in final-form § 129.97(c)(4), (5), (6), (7) and (8), respectively.   

 

23. Comment: It is arbitrary and capricious to heavily regulate trivial emission units in the same 

manner as significant units.  The same thresholds for non-combustion units should be applied to 

combustion units.  The regulations should have a lower size threshold for which RACT does not 

apply, such as 10 MMBTU/hr, or state clearly that the ≤ 20 MMBTU/hr presumptive RACT 
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requirements do not need to be demonstrated, nor have any record keeping requirements.  (119, 

121) 

 

Response:  The Department disagrees that lower size thresholds expressed as heat input in 

MMBtu/hr are appropriate.  Potential and actual emissions vary with fuel type and combustion 

methodology, even for units with the same heat input rating.  Applicability thresholds expressed 

in tons per year provide a standard that can be used across all emission categories.  The final 

rulemaking covers a broad spectrum of source categories.  Given the diversity of sources subject 

to the final-form regulation, it is more appropriate to have one applicability threshold than to 

have several different thresholds.  Regulations developed for only one source category or type 

tend to have applicability thresholds expressed in units of minimum source size that are 

appropriate for each regulation. 

 

In order to minimize the number of case-by-case determinations that may be submitted to the 

Department under § 129.99, § 129.96 is revised from proposed to final rulemaking to set forth a 

de minimis threshold for the affected owner and operator with a source that has the potential to 

emit less than 1 ton per year of NOx or VOCs.  Section 129.97 is revised from proposed to final 

rulemaking to set forth a generic presumptive requirement in § 129.97(c)(1) and (2) for the 

affected owner and operator of a source with the potential to emit less than either 5 tons of NOx 

per year or 2.7 tons of VOC per year, respectively.    

 

The generic applicable presumptive requirement is the installation, maintenance, and operation 

of the source in accordance with the manufacturer's specifications and with good operating 

practices.  In the proposed rulemaking, these emission thresholds for generic presumptive 

requirements were applicable only to sources undergoing case-by-case determinations. 

 

Please note that the requirement in proposed § 129.97(c)(1) is provided in final-form § 

129.97(c)(3) and the requirements in proposed § 129.97(c)(2), (3), (4), (5) and (6) are 

renumbered and set forth in final-form § 129.97(c)(4), (5), (6), (7) and (8), respectively.   

 

24. Comment: The preamble should clearly indicate that the proposed rulemaking only applies 

to major sources of NOx and VOCs. (107, 115, 117, 118) 

 

Response: The Department agrees that the NOx RACT requirements only apply to the owners 

and operators of major NOx emitting facilities and the VOC RACT requirements only apply to 

the owners and operators of major VOC emitting facilities.  The NOx requirements of final-form 

§§ 129.96—129.100 apply Statewide to the owner and operator of a major NOx emitting facility 

and the VOC requirements of §§ 129.96—129.100 apply Statewide to the owner and operator of 

a major VOC emitting facility.  Section 129.96 has been amended in the final-form regulation to 

clarify the applicability. 

 

25. Comment:  As far as new sources are concerned, DEP should consider specifying that any 

sources that have undergone BACT, BAT permitting, or LAER permitting after July 20, 2012, 

have established presumptive BACT limits in their plan approvals which supersede the 

requirements of §§ 129.97—129.100.  The requirement for sources with recent plan approvals to 
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go through a RACT exercise is nothing more than wasted effort on the part of the permittee and 

the Department.  (109, 122) 

 

Response:  The final rulemaking RACT requirements are applicable only to the owners and 

operators of major NOx emitting facilities or major VOC emitting facilities that were in existence 

in this Commonwealth on or before July 20, 2012 – the effective date of the EPA’s designations 

and classifications for the 2008 ozone NAAQS.  See 77 FR 30088 (May 21, 2012).  New sources 

as defined in § 121.1 that are subject to lowest achievable emission rate (LAER), best available 

control technology (BACT), or best available technology (BAT) requirements and are 

constructed after July 20, 2012, are not subject to the final-form RACT regulation.  The 

Department disagrees that LAER, BACT, or BAT requirements supersede the requirements of 

the final RACT rulemaking, which applies solely to the owners and operators of existing major 

NOx or VOC emitting sources.  The evaluation or reevaluation of what constitutes RACT-level 

control for affected existing sources is a requirement that must be fulfilled each time the EPA 

promulgates a new NAAQS as was the case in 1979 for the 1-hour ozone standard and in 1997 

for the 8-hour ozone standard or revises a NAAQS as was the case in 2008 for the 8-hour ozone 

standard.  The final-form regulation addresses the RACT requirements for the 8-hour ozone 

NAAQS promulgated in 1997 and revised in 2008 and is applicable to the owners and operators 

of subject sources in existence on or before July 20, 2012.  Sources that have undergone BACT 

or LAER evaluation must be evaluated to verify compliance with the RACT requirements set 

forth in the final rulemaking.  In accordance with § 129.99, the owner or operator may opt to 

propose an alternative RACT limitation on a case-by-case basis that includes the previously 

determined BACT or LAER limitations as the alternative limitation for RACT compliance.  

 

26. Comment: Maintenance and operation of sources that have been approved within the past 5 

years as LAER or BACT for NOx should be presumptive RACT for these sources.  (109, 122) 

 

Response: The evaluation or reevaluation of what constitutes RACT for affected sources is a 

requirement that must be fulfilled each time the EPA promulgates a new NAAQS as was the case 

in 1979 for the 1-hour ozone standard and in 1997 for the 8-hour ozone standard or revises a 

NAAQS as was the case in 2008 for the 8-hour ozone standard.  The final rulemaking addresses 

the RACT requirements for the 8-hour ozone NAAQS promulgated in 1997 and revised in 2008 

and is applicable to the owners and operators of subject sources in existence on or before July 20, 

2012.  Sources that have undergone BACT or LAER evaluation must be evaluated to verify 

compliance with the RACT requirements set forth in the final rulemaking.  In accordance with § 

129.99, the owner or operator may opt to propose an alternative RACT limitation on a case-by-

case basis that includes the previously determined BACT or LAER limitations as the alternative 

limitation for RACT compliance.  

 

27. Comment:  The owner and operator of an affected source may choose, without precondition, 

among the compliance options. (125) 

 

Response:  The Department agrees in part with the commentator that the owner and operator of 

an affected source may choose the compliance option.  Therefore, the language in proposed § 

129.99(a) specifying that the owner or operator shall demonstrate that they cannot participate in 
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either a facility-wide or system-wide NOx emissions averaging RACT operating permit 

modification under § 129.98 is deleted from final-form § 129.99(a).  

  

The Department disagrees, however, that there are no conditions pertaining to the election of 

compliance options.  Subsection 129.98(a) has been revised from proposed to final rulemaking to 

clarify that the owner or operator of a major NOx emitting facility subject to § 129.96 that 

includes at least one source subject to a NOx RACT emission limitation in § 129.97 that cannot 

meet the applicable NOx RACT emission limitation may elect to meet the applicable NOx RACT 

emission limitation in § 129.97 by averaging NOx emissions on either a facility-wide or system-

wide basis using a 30-day rolling average.  System-wide emissions averaging must be among 

sources under common control of the same owner or operator within the same ozone 

nonattainment area in this Commonwealth.  The source that cannot meet the applicable NOx 

RACT emission limitation must be included in the emissions averaging plan so that its excess 

emissions can be averaged with the emissions from sources that are emitting below their limit.  

 

The owner and operator may include other sources in the emissions averaging plan to meet the 

applicable NOx RACT emission limitation in § 129.97 on a 30-day rolling average as long as the 

other sources meet the requirement of § 129.98(c), which specifies that each NOx air 

contamination source included in the application for an operating permit modification or a plan 

approval, if otherwise required, for averaging NOx emissions on either a facility-wide or system-

wide basis using a 30-day rolling average submitted under subsection 129.98(b) must be an air 

contamination source subject to a NOx RACT emission limitation in § 129.97.  Further, as 

specified in final-form § 129.98(a), sources which are included in a system-wide averaging plan 

must be under common control of the same owner or operator within the same ozone 

nonattainment area in this Commonwealth.   

 

The Department agrees that owners and operators of affected sources should not have to 

demonstrate that they cannot participate in either a facility-wide or system-wide NOx emissions 

averaging plan before proposing an alternative RACT requirement or RACT emission limitation.  

Consequently, § 129.99(a) has been revised in the final-form regulation to specify that the owner 

or operator of an air contamination source subject to § 129.97 located at a major facility subject 

to § 129.96 that cannot meet the applicable presumptive RACT requirement or RACT emission 

limitation of § 129.97 may propose an alternative RACT requirement or RACT emission 

limitation in accordance with § 129.99(d).  The owner or operator of an affected source would 

have to demonstrate that the affected source cannot comply with the applicable standard in § 

129.97 as part of the application for a case-by-case determination under § 129.99(a).   

 

The Department agrees in part that the owner and operator may use multiple compliance options, 

but only one compliance option may be used at a time to demonstrate compliance for an 

individual source.  The owner and operator of an individual affected source may demonstrate 

compliance for that source in one of three ways:  first, with the applicable presumptive RACT 

requirement or emission limitation in § 129.97; secondly, either by participating in an emissions 

averaging plan under § 129.98 or by submitting a request for a case-by-case RACT 

determination under § 129.99. 
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28. Comment:  The commentators suggest that the applicability thresholds be raised. Some 

suggested alternatives would be: set the de minimis level at 40 tpy for both NOx and VOCs (the 

thresholds at which New Source Review is triggered for a modification); set the de minimis level 

based on actual emissions rather than potential emissions, with a caveat that RACT compliance 

(either presumptive RACT or submittal of a case-by-case analysis) would be triggered in the 

event that annual emissions exceed that threshold; or adopt the de minimis thresholds that other 

states have included (e.g., 10 tpy PTE for Maine (see 06-096 CMR 138 section (1)(B)).  (93, 

122) 

 

Response: The Department disagrees.  A de minimis level of 40 tons per year is significantly 

greater than current levels considered to be de minimis in Pennsylvania.  Using 40 tons per year 

as a de minimis level would constitute backsliding from most case-by-case determinations issued 

under §§ 129.91—129.95 and approved by the EPA as revisions to the Commonwealth’s SIP.  In 

addition, the Department cannot show that installation and operation of additional NOx or VOC 

control technologies are cost prohibitive at an uncontrolled emission level of 40 tons per year for 

all sources.   

 

In order to minimize the number of case-by-case determinations that may be submitted under § 

129.99, § 129.96 is revised from proposed to final rulemaking to set forth a de minimis threshold 

for the affected owner and operator with a source that has the potential to emit less than 1 ton per 

year of NOx or VOCs.  Section 129.97 is revised from proposed to final rulemaking to set forth a 

generic presumptive requirement in § 129.97(c)(1) and (2) for the affected owner and operator of 

a source with the potential to emit less than either 5 tons of NOx per year or 2.7 tons of VOC per 

year, respectively.  Therefore, the Department does not believe that a de minimis level of 40 tons 

per year is appropriate or approvable as a SIP revision. 

 

Please note that the requirement proposed § 129.97(c)(1) is provided in final-form § 

129.97(c)(3);  the proposed requirements in § 129.97(c)(2), (3), (4), (5) and (6) are renumbered 

and set forth in final-form § 129.97(c)(4), (5), (6), (7) and (8), respectively.   

 

29. Comment:  Subsections 129.96(a) and (b) list circumstances when the additional RACT 

standards are not applicable “… and for which a requirement or emission limitation, or both, has 

not been established in §§ 129.51— 129.52c….”   However, there are other exemptions within 

the body of the regulation, such as subsection 129.97(i) which allows a prior RACT permit to 

remain effective “…to the extent the RACT permit contains more stringent requirements or 

emission limitations, or both.”  We found similar exceptions in subsections 129.97(j), 129.99(g) 

and (k), and 129.100(a).  We recommend that the regulation include in § 129.96 a full list of 

exceptions by reference so that the reader can readily determine whether the additional RACT 

requirements apply to their source.  (134) 

 

Response:  Subsections 129.96(a) and (b) reference other sections of Chapter 129, which have 

been incorporated into the Commonwealth’s SIP as meeting RACT for the covered sources. 

These SIP-approved provisions include §§ 129.51—129.52c, 129.54—129.69, 129.71—129.73, 

129.75, 129.77, 129.101—129.107 and 129.301—129.310.  An affected owner and operator of a 

major NOx emitting facility or a major VOC emitting facility that was in existence on or before 

July 20, 2012, with a source that is subject to the requirements set forth in one or more of the 
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provisions of §§ 129.51—129.52c, 129.54—129.69, 129.71—129.73, 129.75, 129.77, 

129.101—129.107 and 129.301—129.310 would not also be subject to the requirements of §§ 

129.96— 129.100 for that source. 

 

Subsections 129.97(i) and (j), 129.99(g) and (k), and 129.100(a) of the final-form regulation do 

not exempt an affected owner and operator from the applicability of the requirements set forth in 

final-form §§ 129.96–129.100.  Subsections 129.97(i) and (j) and 129.99(g) and (k) refer to 

instances where a more stringent RACT limit already applies to the affected owner and operator 

of a source subject to final-form §§ 129.96–-129.100.  The exceptions in subsections 129.97(i) 

and (j) and 129.99(g) and (k) provide that previously issued plan approval or operating permit 

requirements will continue to apply if the previously issued requirements are more stringent than 

the requirements set forth in final-form §§ 129.96— 129.100.  The exception in subsection 

129.100(a) provides that an affected owner or operator may request a waiver from the 

requirement to demonstrate compliance with the applicable emission limitation listed in § 

129.97, if the requirements set forth under § 129.100(c) are met.  

 

These instances are not exceptions to RACT applicability.  In addition, it is not feasible to define 

all exemptions in only one section.  Therefore, the Department believes that the final rulemaking 

adequately explains which sources are subject to regulation under the final rulemaking. 

 

30. Comment:  The intent of the regulation appears to be to regulate NOx emissions from major 

sources of NOx and VOC emissions from major sources of VOCs. The proposed language, 

however, makes this interpretation difficult to glean. We suggest the following amendments to   

§ 129.96 Applicability: (a) [This section and] The NOx requirements and/or limitations of         

§§ 129.97-129.100 apply Statewide to the owner and operator of a major NOx emitting facility 

and the VOC requirements and for limitations of §§ 129.97-129.100 apply Statewide to the 

owner and operator of [or] a major VOC emitting facility [, or both,] that was in existence on or 

before July 20, 2012, for which a requirement or emission limitation, or both, has not been 

established in §§ 129.51-129.52c, 129.54-129.69, 129.71-129.73, 129.75,129.77,129.101-

129.107 and 129.301-129.310. Similar amendments would apply to (b) as well as § 129.97. (109)   

 

Response:  The Department agrees that the NOx RACT requirements are applicable only to the 

owners and operators of major NOx emitting facilities and the VOC RACT requirements are 

applicable only to the owners and operators of major VOC emitting facilities.  The NOx 

requirements of §§ 129.96—129.100 apply Statewide to the owner and operator of a major NOx 

emitting facility and the VOC requirements of §§ 129.96–129.100 apply Statewide to the owner 

and operator of a major VOC emitting facility.  The final-form regulation was amended to clarify 

the applicability for the owners and operators of NOx and VOC emitting facilities. 

 

31. Comment:  As proposed, § 129.96 trips the requirements for both NOx and VOC controls 

even when a unit may only be major for one of the contaminants.  Why was a common approach 

taken to NOx and VOC instead of identifying VOC emission sources of concern and addressing 

those separately from the NOx sources?  The most likely result of this blending is a lot of effort 

being spent for really small gains.  (97, 109) 
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Response: The Department agrees that the NOx RACT requirements are applicable only to the 

owners and operators of major NOx emitting facilities and the VOC RACT requirements are 

applicable only to the owners and operators of major VOC emitting facilities.  The NOx 

requirements of §§ 129.96—129.100 apply Statewide to the owner and operator of a major NOx 

emitting facility and the VOC requirements of §§ 129.96–129.100 apply Statewide to the owner 

and operator of a major VOC emitting facility.  The final-form regulation has been amended to 

clarify the applicability so that § 129.96 does not trip the requirements for both NOx and VOC 

controls when the facility is major for only NOx or only VOC. 

 

32. Comment:  Our understanding of EPA policy is that those sources that have already installed 

air pollution control equipment as a result of previous RACT are not required to install additional 

controls absent new information indicating otherwise. See, e.g., 70 Fed. Reg. 71612, 71655 

(Nov. 29, 2005); NRDC v. U.S. EPA, 571 F.3d 1245, 1253-55 (D.C. Cir. 2008).  The Department 

should amend the proposed § 129.96 to exclude NOx and VOC sources that have already 

undergone RACT review and have resulting NOx and/or VOC limits or restrictions, unless new 

information indicates that a new RACT analysis is justified.  (114, 119) 

 

Response:  The Department believes that the commentator is referring to NRDC v. EPA, 571 

F.3d 1245 (D.C. Cir. 2009), decided by the D.C. Circuit Court in 2009, not 2008.  The evaluation 

or reevaluation of what constitutes RACT-level control for affected sources is a requirement that 

must be fulfilled each time the EPA promulgates a new NAAQS as was the case in 1979 for the 

1-hour ozone standard and in 1997 for the 8-hour ozone standard or revises a NAAQS as was the 

case in 2008 for the 8-hour ozone standard.  The final rulemaking addresses the RACT 

requirements for the 8-hour ozone NAAQS promulgated in 1997 and revised in 2008. The final-

form rulemaking requirements are applicable to the owners and operators of subject sources in 

existence on or before July 20, 2012, and to owners and operators of subject sources when the 

installation of a new source or a modification or change in operation of an existing source after 

July 20, 2012, results in the source or facility meeting the definition of a major NOx emitting 

facility or a major VOC emitting facility. 

 

The EPA’s Phase 2 Rule certification provision allows states to certify that the control measures 

approved as RACT under the 1-hour ozone standard also satisfy the RACT requirements under 

the 8-hour ozone standard absent information indicating it should not be approved (emphasis 

added).  See 70 FR 71612, 71652 and 71655 (November 29, 2005).  This approach adequately 

ensures that RACT determinations will take into account advances in technology.   

 

The Department reviewed all available information, including Federal regulations and RACT 

regulations from various states.  This review showed that a new RACT analysis is justified.  The 

Department believes that the presumptive RACT requirements and emission limitations included 

in the final-form regulation are appropriate.  Should an affected owner or operator not be able to 

comply with the presumptive requirement or emission limitation, the owner or operator may 

propose an alternative RACT emission limitation under § 129.99(a) based on the source’s 

potential to emit NOx or VOCs. 

 

33. Comment:  Section 129.96 also fails to exclude sources where a requirement or emission 

limitation, or both, has been established by Federal regulatory programs that are not reflected in 
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these state regulations.  In practice, this leads to some illogical results.  For example, the 

proposed rulemaking would exclude VOC storage tanks subject to §§ 129.56 and 129.57 where 

there is a requirement or emission limitation or both, but it would fail to exclude VOC storage 

tanks that are currently regulated by 40 CFR Part 60 Subpart Kb.  Depending on the capacity and 

vapor pressure of the vessel, these standards can include requirements more restrictive than § 

129.56 or § 129.57.  The proposed rulemaking should exclude sources that are subject to Federal 

regulations that have imposed a requirement or limitation, including those sources subject to 40 

CFR Part 60 Subpart Kb.  (114, 119, 121, 134) 

 

Response: In the vast majority of cases, VOC emitting storage tanks subject to 40 CFR Part 60, 

Subpart Kb are also subject to § 129.56 or § 129.57.  The applicability of final-form § 129.96 

would exclude VOC emitting storage tanks subject to §§ 129.56 and 129.57 where there is a 

requirement or emission limitation from the RACT requirements.  In addition, § 129.96 is 

revised from proposed to final rulemaking to set forth a de minimis threshold for the affected 

owner and operator with a source that has the potential to emit less than 1 ton per year of NOx or 

VOCs.  Section 129.97 is revised from proposed to final rulemaking to set forth a generic 

presumptive requirement in § 129.97(c)(1) and (2) for the affected owner and operator of a 

source with the potential to emit less than either 5 tons of NOx per year or 2.7 tons of VOC per 

year, respectively.      

 

34. Comment:  Section 129.97(c)(1) doesn't have a lower bound for applicability.  It would 

theoretically catch every boiler or other combustion source (which is very broad) with a heat 

input rating of less than 20 MMBTU/hr.  The cost benefit of regulating the smallest end of this 

range is questionable.  In particular, very small engines, including those associated with 

maintenance equipment, portable pumps and small generators should be expressly excluded from 

regulatory coverage under this provision.  Section 129.97(d) should limit applicability.  (97, 134) 

 

Response: The Department disagrees that lower size thresholds expressed as heat input in 

MMBtu/hr are appropriate.  Potential and actual emissions vary with fuel type and combustion 

methodology, even for units with the same heat input rating.  Applicability thresholds expressed 

in tons per year provide a standard that can be used across all emission categories.  The final 

rulemaking covers a broad spectrum of source categories.  Given the diversity of sources subject 

to the final-form regulation, it is more appropriate to have one applicability threshold than to 

have several different thresholds.  Regulations developed for only one source category or type 

tend to have applicability thresholds expressed in units of minimum source size that are 

appropriate for each regulation. 

 

In order to minimize the number of case-by-case determinations that may be submitted under § 

129.99, § 129.96 is revised from proposed to final rulemaking to set forth a de minimis threshold 

for the affected owner and operator with a source that has the potential to emit less than 1 ton per 

year of NOx or VOCs.  Section 129.97 is revised from proposed to final rulemaking to set forth a 

generic applicable presumptive requirement in § 129.97(c)(1) and (2) for the affected owner and 

operator of a source with the potential to emit less than either 5 tons of NOx per year or 2.7 tons 

of VOC per year, respectively.     
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The generic applicable presumptive requirement is the installation, maintenance, and operation 

of the source in accordance with the manufacturer's specifications and with good operating 

practices.  In the proposed rulemaking, these emission thresholds for generic presumptive 

requirements were applicable only to the owners and operators of sources undergoing case-by-

case determinations. 

 

Please note that the requirement proposed in § 129.97(c)(1) is provided in final-form § 

129.97(c)(3).  The requirements proposed in § 129.97(c)(2), (3), (4), (5) and (6) are renumbered 

and set forth in final-form § 129.97(c)(4), (5), (6), (7) and (8), respectively.   

 

35. Comment:  Why doesn’t § 129.97(d) also include NOx sources?  (134) 

 

Response:  Subsection 129.97(d) addresses presumptive VOC requirements for combustion 

units at major VOC facilities.  NOx emission limitations for combustion units at major NOx 

facilities are addressed in § 129.97(g)(1). 

 

36. Comment:  The combustion turbine threshold should be 50 MMBtu/hr (higher heating value 

or HHV) or 6,000 horsepower.  Please refer to the EPA Docket for Subpart KKKK (OAR – 2004 

– 0490) for documentation and discussion of why a 50 MMBtu/hr (HHV) size threshold is 

appropriate for combustion turbines.  See subparagraphs 129.97(g)(2)(i) and (g)(2)(iii).  To 

alleviate the potential for numerous case-by-case RACT analyses, the commentators recommend 

changing the 1000 hp trigger threshold to 50 MMBtu/hr (HHV) (reference EPA Docket OAR-

2004-0490).  The proposed RACT levels found in clauses 129.97(g)(2)(i)(A) and (B) assume dry 

low NOx or water/steam injection emissions capabilities which are not commercially available on 

many combustion turbines <50 MMBtu/hr (HHV) or 6,000 horsepower.  (107, 111, 115, 117, 

129) 

 

Response:  Subsection 129.97(g) is revised from proposed to final rulemaking to establish a 

presumptive NOx RACT emission limitation of 150 ppmvd NOx @ 15% oxygen for a simple 

cycle or regenerative cycle turbine with a rated output equal to or greater than 1,000 bhp and less 

than 6,000 bhp in final-form § 129.97(g)(2)(iii).  This requirement is consistent with 40 CFR Part 

60, Subpart KKKK.  The owners and operators of turbines unable to meet the requirements 

established in final-form § 129.97(g)(2)(iii) may elect to propose a case-by-case RACT emission 

limitation.  However, since it is expected that turbines rated greater than 1,000 bhp and less than 

6,000 bhp will be able to meet the presumptive requirement of 150 ppmvd NOx @ 15% oxygen 

without the addition of new dry low NOx or water/steam injection, the Department does not 

anticipate a significant number of turbine owners and operators requiring a case-by-case 

alternative RACT emission limitation for these sources. 

 

37. Comment:  What is the applicability to engines used by third parties on site?  (114) 

 

Response: The RACT requirements are applicable to all subject engines, including engines used 

by third parties, located at major NOx emitting facilities or major VOC emitting facilities that 

were in existence on or before July 20, 2012.   
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38. Comment: Several commentators believe that since they are subject to more stringent 

requirements under other programs (such as Maximum Achievable Control Technology 

(MACT), National Emission Standards for Hazardous Air Pollutants (NESHAP) and New 

Source Performance Standards (NSPS)) they should be exempt from the RACT requirements.  

The Department should exempt emergency generators and other sources with applicable 

Federally mandated NOx and VOC control requirements from RACT requirements.  Additional 

exemptions are needed to accommodate facilities that are already subject to more stringent 

requirements or have already completed a RACT process.  (104, 119, 134) 

 

Response:  The Department disagrees.  An evaluation or reevaluation of what constitutes RACT 

for affected sources is required under Section 182 of the CAA for existing major NOx emitting or 

existing major VOC emitting facilities each time the EPA promulgates or revises a NAAQS.   

The final rulemaking addresses the RACT requirements for the 8-hour ozone NAAQS 

promulgated in 1997 and revised in 2008.  RACT applies to the owners and operators of existing 

major stationary sources of NOx and VOC in ozone nonattainment areas.  RACT for covered 

categories is required statewide and not just in designated ozone nonattainment areas in 

Pennsylvania because the state is located in the Northeast Ozone Transport Region established 

under Section 184 of the CAA.   

 

Section 182(b)(2) (42 U.S.C.A. §7511a(b)(2)) requires that the Commonwealth implement 

RACT for each category of existing VOC sources in the area covered by a Control Techniques 

Guidelines (CTG) document issued by the Administrator between November 15, 1990, and the 

date of attainment of the area, as well as for all existing VOC sources in the area covered by any 

CTG issued before November 15, 1990, and all other major stationary sources of VOCs that are 

located in the area.  Under CAA sections 182(f)(1) and 184(b)(2) (42 U.S.C.A. § 7511a(f)(1) and 

§ 7511c(b)(2)), RACT requirements are applicable to all existing major sources of NOx in this 

Commonwealth.  

 

The MACT and NESHAP requirements apply to the control of emissions of hazardous air 

pollutants (HAP) as required under section 112 of the CAA (42 U.S.C.A. §7412).  Many HAPs 

are also VOCs, but not all VOCs are HAPs.  Oxides of nitrogen are also not HAP.  Therefore the 

owner and operator of an existing major source subject to MACT/NESHAP requirements for the 

control of HAP emissions may also be subject to RACT requirements for the control of NOx and 

VOC emissions.  It is important to mention that the EPA’s Implementation Rule for the 2008 

ozone NAAQS provides additional guidance.  The EPA recently finalized the agency’s 

“proposed approach for VOC sources subject to MACT standards, such that states would be 

allowed to streamline their RACT analysis by including an assessment of the MACT controls 

and how they relate to VOC RACT considerations. This approach is consistent with the EPA’s 

current policy.”  (80 FR 12279, March 6, 2015). 

 

Therefore, no additional exemptions are warranted to accommodate the owners and operators of 

facilities that are already subject to more stringent requirements or have already completed a 

RACT process. 

 

39. Comment:  The commentator requests clarification regarding applicability of NOx RACT 

regulations to temporary engines.  RACT operating requirements and/or emission limits for all 
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internal combustion engines at major sources of NOx and VOC should not apply to engines 

which are onsite for temporary periods of time. (130) 

 

Response: The RACT requirements are applicable to all engines, including temporary engines, 

located at major NOx emitting facilities or major VOC emitting facilities that were in existence 

on or before July 20, 2012. 

 

40. Comment:  Proposed § 129.97(i) states that the requirements and emission limits of this 

section supersede the requirements and emission limitations of a RACT permit issued to an 

owner operator prior to the effective date of adoption of this proposed rulemaking, except to the 

extent that the RACT permit contains more stringent requirements or emission limitations, or 

both.  What happens in the event that an existing RACT permit has a higher limit but a shorter 

averaging time than the proposed RACT requirements or conversely, in the event that an existing 

RACT permit has a lower limit but a longer averaging time than the proposed RACT 

requirements?  The RACT regulations should be revised to clarify how existing RACT permits 

are to be handled to avoid potentially overlapping and conflicting requirements between existing 

RACT plans and the new provisions.  (130) 

 

Response: The owner or operator of an affected source shall comply with all applicable 

requirements, including the current requirements of the operating permit.  Subsection 129.97(i) is 

intended to ensure that an owner or operator complies with the more stringent of the RACT 

requirements contained in a RACT permit issued under §§ 129.91—129.95 or the presumptive 

RACT requirements in the final-form regulation.  In the event that an existing RACT permit has 

either a higher limit but a shorter averaging time than the final-form RACT requirements or a 

lower limit but a longer averaging time than the final-form RACT requirements, then the owner 

or operator shall comply with both the existing RACT permit requirements and the final 

rulemaking RACT requirements.  However, both sets of requirements could be streamlined in 

the Title V Operating Permit to avoid any potential confusion. 

 

41. Comment:  Subsection 129.99(b) fails to exempt de minimis sources (below 5 tpy NOx and 

below 2.7 tpy VOC).  (109, 114) 

 

 Response: In order to minimize the number of case-by-case determinations that may be 

submitted under § 129.99, § 129.96 is revised from proposed to final rulemaking to set forth a de 

minimis threshold for the affected owner and operator with a source that has the potential to emit 

less than 1 ton per year of NOx or VOCs.  Section 129.97 is revised from proposed to final 

rulemaking to set forth a generic presumptive requirement in § 129.97(c)(1) and (2) for the 

affected owner and operator of a source with the potential to emit less than either 5 tons of NOx 

per year or 2.7 tons of VOC per year, respectively.    

 

The generic applicable presumptive requirement is the installation, maintenance, and operation 

of the source in accordance with the manufacturer's specifications and with good operating 

practices.  In the proposed rulemaking, these emission thresholds for generic presumptive 

requirements were applicable only to the owners and operators of sources undergoing case-by-

case determinations. 
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Please note that the requirement proposed in § 129.97(c)(1) has been revised and set forth in 

final-form § 129.97(c)(3). The requirements proposed in § 129.97(c)(2), (3), (4), (5) and (6) are 

renumbered and set forth in final-form § 129.97(c)(4), (5), (6), (7) and (8), respectively.   

 

42. Comment:  The commentators object to the Department reopening post-RACT 1 [§§ 

129.91—129.95] construction permitting decisions that included NOx and or VOC control 

requirements/applying new RACT requirements to sources already subject to MACT, NESHAP 

and new source performance standards (NSPS) requirements.  The commentators recommend 

removing the requirements of § 129.99(b) as this is a redo of RACT 1 and would probably yield 

the same results.  (119, 121) 

 

Response: The evaluation or reevaluation of what constitutes RACT for affected sources is a 

requirement that must be fulfilled each time the EPA promulgates a new NAAQS, as was the 

case in 1979 for the 1-hour ozone standard and in 1997 for the 8-hour ozone standard, or revises 

a NAAQS, as was the case in 2008 for the 8-hour ozone standard.  The final rulemaking 

addresses the RACT requirements for the 8-hour ozone NAAQS promulgated in 1997 and 

revised in 2008 and is applicable to the owners and operators of subject sources in existence on 

or before July 20, 2012 – the effective date of the EPA’s designations and classifications for the 

2008 ozone NAAQS.  See 77 FR 30088 (May 21, 2012).    

 

The EPA’s Phase 2 Rule certification provision allows states to certify that the control measures 

approved as RACT under the 1-hour ozone standard also satisfy the RACT requirements under 

the 8-hour ozone standard absent information indicating it should not be approved (emphasis 

added).  See 70 FR 71612, 71652 and 71655 (November 29, 2005).  This approach adequately 

ensures that RACT determinations will take into account advances in technology.   

 

The Department reviewed all available information, including Federal regulations and RACT 

regulations from various states.  This review showed that additional reductions and requirements 

are appropriate.  The Department believes that the presumptive RACT requirements and 

emission limitations included in the final rulemaking are appropriate.  Should the owner or 

operator not be able to comply with the presumptive RACT requirement or emission limitation, 

the owner or operator may propose an alternative RACT emission limitation under § 129.99(a) 

based on the source’s potential to emit NOx or VOCs. 

 

43. Comment: Does § 129.99(b) apply to boilers using fuels other than those listed in § 129.97? 

(114) 

 

Response:  Proposed § 129.97(g) has been amended in the final rulemaking to address the firing 

of non-traditional liquid and solid fuels in combustion units.  However, if a presumptive RACT 

limitation has not been established in § 129.97 for any other combustion unit, then the owner or 

operator shall propose an alternative RACT emission limitation, to the Department or approved 

local air pollution control agency, as set forth under § 129.99(b) based on the source’s potential 

to emit. 

 

44. Comment: Does § 129.99(c) apply to combustion sources only or to all VOC sources?  (114) 
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Response: Section 129.99(c) is not limited to combustion sources.  The owner or operator of any 

VOC air contamination source with a potential emission rate equal to or greater than 2.7 tons of 

VOC per year that is not subject to § 129.97 and is located at a major VOC emitting facility 

subject to § 129.96 shall propose a VOC RACT emission limitation. 

 

§ 121.1. Definitions 

 

45. Comment:  All definitions should match Federal definitions.  The proposed new definition 

for “stationary source internal combustion engine” opens up application to the entirety of air 

quality regulations.  It appears the Pennsylvania definition has always included portable (not 

mobile) internal combustion engines.  The definition should be the same as the EPA’s 

reciprocating internal combustion engines (RICE) rule (40 CFR 63, Subpart ZZZZ).  Add 

definitions consistent with Federal definitions: “capacity factor” in 40 CFR 72, “combustion 

turbine” in 40 CFR 60 NSPS, and “stationary internal combustion engine” in NSPS IIII and JJJJ 

and NESHAPS ZZZZ.  (97, 104, 107, 109, 115, 117, 118, 119, 121, 129, 130, 134) 

 

Response: The final-form rulemaking contains definitions consistent with Federal regulations.  

Definitions for “regenerative cycle combustion turbine,” “simple cycle combustion turbine” and 

“stationary combustion turbine” are added to § 121.1 in the final-form regulation.  The definition 

of “stationary internal combustion engine” is revised to include the term “stationary 

reciprocating internal combustion engine.”    

 

Final-form § 129.97(c)(7)(i) establishes that the “annual capacity factor” for a combustion unit is 

the ratio of the unit’s heat input (in million Btu or equivalent units of measure) to the unit’s 

maximum rated heat input (in million Btu or equivalent units of measure) times 8,760 hours 

during a period of 12 consecutive calendar months.  The “annual capacity factor” for an electric 

generating unit is established in final-form § 129.97(c)(7)(ii) as the ratio of the unit’s actual 

electric output (expressed in mwe/hr) to the unit’s nameplate capacity (or maximum observed 

hourly gross load (in mwe/hr) if greater than the nameplate capacity) times 8,760 hours during a 

period of 12 consecutive calendar months.  Final-form § 129.97(c)(7)(iii) specifies that for any 

other unit, the “annual capacity factor” is the ratio of the unit’s actual operating level to the unit’s 

potential operating level during a period of 12 consecutive calendar months.   

 

46. Comment:  Clarify that new definitions contained in the proposed rulemaking, such as 

"process unit" and "stationary internal combustion engine" are consistent with Federal definitions 

so that there is no confusion or additional regulation placed on sources without adequate 

opportunity for review.  (119) 

 

Response: The final-form regulation contains definitions consistent with Federal regulations.  

The term “process unit” is in common use across various source categories and does not need to 

be defined in the final-form RACT regulation. 

 

47. Comment: The definition for “stationary internal combustion engine” and “process heater” 

should be the same as the Federal RICE rules and not include non-road (portable) engines.  (97, 

104, 107, 109, 115, 117, 118, 119, 121, 129, 130) 
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Response: The final-form regulation contains a definition for “stationary internal combustion 

engine” that is consistent with the Federal RICE regulations and a definition for “process heater” 

that is consistent with the Federal Boiler MACT regulations. 

 

48. Comment:  The following terms should be defined: “furnace,” “kiln,” and “individual heat 

input rating.”  Under § 129.97(d), the phrase “other combustion source” is vague.  It is unclear 

whether the phrase "other combustion source" is an unnecessary redundancy or if sources other 

than combustion units are encompassed in this term.  (93, 109, 119, 121, 122, 128, 130, 134) 

 

Response: The Department disagrees; the terms “furnace,” “kiln” and “individual heat input 

rating” are in common use across various source categories, and definitions for these terms are 

not needed in the final-form RACT regulation.  The term “combustion source” has been in use 

since the RACT regulations codified at 25 Pa. Code §§ 129.91—129.95 were promulgated by the 

EQB in 1994.   

 

49. Comment:   The proposed definition for "CEMS" states, "All of the equipment that may be 

required to meet the data acquisition and availability requirements ... to monitor, measure, 

calculate, sample, condition, analyze and provide a permanent (emphasis added) record of 

emissions from an affected unit on a continuous basis." This contradicts the records retention 

requirement of 5 years.  (108, 112, 128, 134) 

 

Response: The Department agrees.  The word “permanent” was deleted from the final-form 

definition of CEMS.  

 

 The final-form definition reads as follows: 

 

   CEMS—Continuous emissions monitoring system—All of the equipment that may be 

required to meet the data acquisition and availability requirements established under the act 

or Clean Air Act to monitor, measure, calculate, sample, condition, analyze and provide a 

record of emissions from an affected unit on a continuous basis. 

 

50. Comment:  In §§ 129.97(g)(2)(i)(A), (g)(2)(i)(C), (g)(2)(iii)(A), and (g)(2)(iii)(C), what is a 

noncommercial gaseous fuel? A definition was not found in the regulation.  Did the emission 

values proposed take into consideration the emissions capabilities of all gases that would fall into 

the “noncommercial gaseous fuel” category?  (111, 134) 

 

Response: The term “noncommercial fuel” is already defined in § 121.1 as follows:   

 

   Noncommercial fuel—A gaseous or liquid fuel generated as a byproduct or waste product 

which is not specifically produced and manufactured for sale. A mixture of noncommercial 

and a commercial fuel oil where at least 50% of the heat content is derived from the 

noncommercial fuel portion is considered a noncommercial fuel. 

 

The Department examined the emissions from natural gas-fired engines and turbines.  Based on 

the Department’s engineering judgment, the emissions profile for landfill gas is comparable to 

the emissions profile for natural gas.  The Department included noncommercial gaseous fuel 
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with the presumptive NOx RACT emission limitations for natural gas in order to include engines 

and turbines that fire gaseous fuels with emission characteristics similar to natural gas.  

However, the owner or operator of any affected source subject to a presumptive RACT 

requirement or RACT emission limitation in § 129.97 that cannot meet the applicable 

presumptive RACT requirement or RACT emission limitation may submit a proposal under § 

129.99 for an alternative limit determined on a case-by-case basis.   

 

51. Comment:  The commentator recommends including definitions of “malfunction,” “start-

up,” and “shutdown” in relation to proposed § 129.97(h).  (112) 

 

Response:  The Department disagrees.  The presumptive NOx RACT emission limitations for 

Portland cement kilns are applicable at all times, including start-up, shutdown, and malfunction 

(SSM).  Therefore, the Department does not see a need to define the terms start-up, shutdown, or 

malfunction solely for the purposes of § 129.97(h) for cement kilns—there are no exceptions for 

SSM events. 

 

52. Comment:  Section 129.97(c)(3) should read "A stationary internal combustion engine ... " 

Please add the word "stationary."  (122, 134) 

 

Response:  The Department agrees and has incorporated the requested change in the final 

rulemaking.  Proposed § 129.97(c)(3) has been revised and set forth in final-form § 129.97(c)(5) 

and reads as follows: 

 

         A stationary internal combustion engine rated at less than 500 bhp (gross).   

 

53. Comment: Define “refinery gas” as “gas produced at a refinery which produces petroleum 

products, including gasoline, from refinery units.”  (126, 130, 134) 

 

Response:  The Department agrees.  The term “refinery gas” has been added to § 121.1 in the 

final rulemaking and is defined as follows: 

 

   Refinery gas—Gas produced at a refinery which produces petroleum products, including 

gasoline, from refinery units. 

 

54. Comment: The term “air contamination sources” is broadly defined and becomes 

problematic when used in subsections 129.99(b) and (c).  Does it apply to each individual piece 

of equipment or a grouping of equipment?  (114) 

 

Response:  The term “air contamination source” is defined in Section 3 of the Air Pollution 

Control Act (APCA), 35 P.S. § Section 4003, as follows:   

 

"Air contamination source." Any place, facility or equipment, stationary or mobile, at, from 

or by reason of which there is emitted into the outdoor atmosphere any air contaminant.  

 

See also the definition of “air contamination source” set forth in § 121.1, as follows:   
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   Air contamination source—Any place, facility or equipment, stationary or mobile, at, from 

or by reason of which there is emitted into the outdoor atmosphere any air contaminant. 

 

Any amendments to the definition in § 121.1 would require a legislative amendment to the 

APCA. 

 

The applicability threshold values set forth in subsections 129.99(b) and (c) in the final-form  

regulation were determined as generic potential emission levels below which the application of 

add-on emission control technology is not economically feasible.   

 

55. Comment:  Proposed § 129.98(b) refers to an "operating permit modification" that has two 

interpretations, as proposed:  that which is submitted by the owner or operator and that which is 

issued by PA DEP.  Neither use comports with the definition of "modification" in existing § 

121.1.  At a minimum, the word "application" or "proposal" should be added after "modification" 

wherever this section refers to that document which is submitted by the owner or operator.  (133) 

 

Response: The Department agrees.  Section 129.98 has been revised in the final-form regulation 

to replace the term “operating permit modification” with the term “averaging plan” where 

appropriate.  The averaging plan will be incorporated into the operating permit through the use of 

an operating permit modification procedure or Plan Approval, when necessary. 

 

§ 129.97.  Presumptive RACT requirements, RACT emission limitations and petition for 

alternative compliance schedule. 

 

56. Comment:  The commentator supports the form and level of the presumptive emission limits 

included in the proposed rulemaking as they are consistent with Ohio’s.  (129) 

 

Response: The Department appreciates the commentator’s support of the proposed RACT 

regulation. 

 

57. Comment:  The Board is right not to establish presumptive limits for source categories that 

are relatively rare and for which RACT cannot be readily determined without a close review of 

the particular source.  It would not be equitable or efficient for the Board to establish 

presumptive RACT requirements for these sources.  (102) 

 

Response:  The Department agrees.  Those categories containing a limited number of sources 

include iron and steel industries, coke oven batteries, lime kilns and refractory brick kilns. 

 

58. Comment:  RACT limits apply only during normal operations.  (112, 127, 128, 130) 

 

Response:  The Department disagrees.  The presumptive RACT emission limitations are 

applicable at all times, including start-up, shutdown, and malfunction.   

 

59. Comment:  In § 129.97, several subsections reference “a source in this subsection.” It would 

be clearer to state “a source described in this subsection.”  (134) 
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Response:  The Department agrees.  In § 129.97 of the final-form regulation, the wording of the 

subsections has been clarified to read, “a source SPECIFIED in this subsection.” 

 

60. Comment:  Subsection 129.97(a) states that sources listed in subsections (b)—(h) “located at 

a major NOx emitting facility or major VOC emitting facility, or both, subject to § 129.96 shall 

comply. …”  This phrase or portions of it are unnecessarily repeated in most of the following 

subsections (b)—(h).  (134) 

 

Response:  The Department agrees that the proposal was unnecessarily repetitive.  As a result, 

certain modifications have been made from proposed to final rulemaking to reduce or eliminate 

that repetition.  

 

61. Comment:  The commentators feel that the proposed regulations are less stringent than those 

that similarly-situated Mid-Atlantic States, including New Jersey, are proposing.  The 

commentators request that the Board explain how the final regulation will ensure that 

Pennsylvania is adequately addressing emissions under its jurisdiction so that Pennsylvania is 

properly meeting its pollution control responsibilities to other states.  (65, 72, 80, 90, 94, 95, 101, 

113, 123, 133, 134) 

 

Response:    The Department reviewed and considered RACT regulations from similarly-

situated Mid-Atlantic States, including New Jersey, during the development of the proposed and 

final rulemakings.  Source categories in Pennsylvania are diverse, with numerous sources having 

varying characteristics differing from those of the other Mid-Atlantic States.  The Department 

evaluated these source categories and determined that the presumptive RACT requirements 

included in the final-form regulation are appropriate.  This approach is consistent with the EPA 

guidance provided in the March 16, 1994, memorandum from D. Kent Berry, Acting Director, 

Air Quality Management Division (MD-15), to the EPA Regional Air Directors, as follows: 

  

“In general, the actual cost, emission reduction, and cost-effectiveness levels that an 

individual source will experience in meeting the NOx RACT requirements will vary from unit 

to unit and from area to area. These factors will differ from unit to unit because the sources 

themselves vary in age, condition, and size, among other considerations. The EPA's general 

RACT guidance urges States to judge the feasibility of imposing specific controls based on the 

economic and technical circumstances of the particular unit being regulated. In many cases, 

these factors are not the same in all States since the specific NOx RACT emission limitations 

and averaging times will differ from State to State.”  See Memorandum, Cost-Effective 

Nitrogen Oxides (NOx) Reasonably Available Control Technology (RACT), March 16, 1994, 

D. Kent Berry, Acting Director, Air Quality Management Division (MD-15). 

 

In response to comments and the EPA’s March 6, 2015, Ozone NAAQS Implementation Rule, 

the DEP conducted additional reviews of historical emissions data for coal-fired EGUs equipped 

with SCR technology.  DEP determined that the NOx limit specified in § 129.97(g)(1)(viii) 

should be revised.  Subparagraph 129.97(g)(1)(viii) specifies that any combustion unit equipped 

with a selective catalytic reduction (SCR) system that is operating with an inlet temperature 

equal to or greater than 600°F must meet a NOx emission limit of 0.12 lb NOx/million Btu.  

Compliance with this emission limit is also required when by-passing the SCR system.  The DEP 
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acknowledges that the NOx RACT limit in the final rulemaking is not the lowest achievable 

emissions rate (LAER) for this technology.  However, the EPA has indicated in the preamble for 

the final rule approving a SIP revision for Wisconsin’s NOx RACT Rule that: “RACT limits are 

not meant to be the lowest achievable emissions rate.”  The EPA also stated that “reductions 

necessary for attainment may vary from nonattainment area to nonattainment area and will often 

require greater reductions than RACT level reductions.”  See 75 FR 64155, 64157.  Therefore, 

certain states may adopt more stringent “beyond RACT” requirements to address nonattainment.     

 

On May 18, 2015, the U.S. Environmental Protection Agency (EPA) Region III Air Protection 

Division Director, Diana Esher, sent a letter to DEP stating that the 0.12 lb/MMBTU heat input 

NOx limit for coal-fired EGUs “is consistent with what the agency has “previously approved for 

RACT in other nearby Ozone Transport Commission states such as Delaware, Maryland and 

New Jersey.””  The EPA also indicated that based on its review of data for EGUs in 

Pennsylvania including Bruce Mansfield, Cheswick, Homer City and Keystone, “a limit of the 

0.12 lb/MMBTU NOx heat input appears to be achievable by Pennsylvania EGUs with SCR.” 

 

62. Comment:  Section 129.97(c) appears to establish an absolute obligation for relevant sources 

to be maintained and operated in accordance with both manufacturer's specifications and good 

engineering practices.  However, in many cases, existing sources are components of complex 

process systems, integrated operations, or are specialized and custom designed, such that the 

equipment-specific manufacturer's specifications do not exist or are no longer relevant or 

applicable, and indeed can be inconsistent with "good engineering practice."  Even more simply, 

with respect to older sources, manufacturer's specifications may no longer even be available. 

Therefore, the regulation should be revised to require operation and maintenance of regulated 

sources in accordance with good engineering practice, which, in appropriate circumstances, 

would include operation in accordance with manufacturer's specifications.  (104, 107, 114, 115, 

118, 119, 121, 122, 126, 129, 134) 

 

Response:  It should be noted that the existing presumptive RACT requirements codified in 25 

Pa. Code § 129.93 specify the installation, maintenance and operation of the source in 

accordance with manufacturer’s specifications; this provision, which has been implemented 

since 1995, is also approved by the EPA in the Commonwealth’s SIP.  In addition, an affected 

owner or operator that is not able to comply with the applicable presumptive RACT requirements 

and emission limitations set forth in the final-form regulation may opt to determine RACT 

requirements on a case-by-case basis under § 129.99. 

 

However, subsections 129.97(c) and (d) have been revised in the final-form regulation to replace 

the term “good engineering practices” with the term “good operating practices.”  The word 

“engineering” refers to design, whereas the word “operating” refers to operation.  Since this final 

rulemaking is applicable to the owners and operators of existing operating sources, it is more 

appropriate to regulate operating practices.  In addition, this language is consistent with the SIP-

approved permit compliance requirements found in 25 Pa. Code § 127.444 (relating to 

compliance requirements). 

 

63. Comment: Exemptions for start-up and shutdown periods and regularly scheduled 

maintenance activities should be included in the proposed rulemaking.  (112, 127, 128, 130, 134) 
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Response: The Department disagrees.  The presumptive RACT emission limitations are 

applicable at all times, including start-up, shutdown, malfunction, and maintenance activities. 

Moreover, on May 22, 2015, the EPA Administrator Gina McCarthy signed a final action to 

ensure states have plans in place that are fully consistent with the Clean Air Act (CAA) and 

recent court decisions concerning start-up, shutdown and malfunction operations.  See e.g., 

Sierra Club et al. v. Jackson, No. 3:10-cv-04060–CRB (N.D. Cal.).  Exemptions from emission 

limits during periods of start-up, shutdown and malfunction exist in a number of state rules, 

some of which were adopted and approved into SIPs by the EPA many years ago.  Recent court 

decisions have held that under the CAA, such exemptions are not allowed in SIPs. 

  

64. Comment:  Change “good engineering practices” to “good operating practices.”  (129) 

 

Response:  The Department agrees.  Subsections 129.97(c) and (d) have been revised in the 

final-form regulation to replace the term “good engineering practices” with the term “good 

operating practices.”  The word “engineering” refers to design, whereas the word “operating” 

refers to operation.  Since this final rulemaking is applicable to the owners and operators of 

existing operating sources, it is more appropriate to regulate operating practices.  In addition, this 

language is consistent with the SIP-approved permit compliance requirements found in § 

127.444. 

 

65. Comment:  Subsection 129.97(g) provides sufficient clarity on the applicability issue but 

then misapplies the threshold applicability requirement to the source rather than the facility.  

Does § 129.97(g) apply to the source or the facility?  (109, 134) 

 

Response: Subsection 129.97(g) has been revised in the final-form regulation to clarify that the 

RACT requirements are applicable to the owner and operator of subject sources located at a 

major facility.   

 

66. Comment: The commentator recommends a VOC RACT requirement of “good engineering 

practices for the control of VOC emissions from the combustion unit or... source.”  If not, then a 

9 ppm VOC (as propane) limit for the existing fleet of combustion sources should be added. 

(111) 

 

Response: Subsections 129.97(g)(2)(i)(C) and 129.97(g)(2)(i)(D) have been revised in the final-

form regulation to establish presumptive RACT emission limitations of 5 and 9 ppmvd VOC @ 

15% oxygen (as propane) for combined cycle turbines or combined heat and power combustion 

turbines with a rated output equal to or greater than 1,000 bhp and less than 180 MW firing 

natural gas or a noncommercial gaseous fuel and firing fuel oil, respectively. 

 

67. Comment:  Proposed subsection 129.97(d) suffers from deficiencies in regulatory clarity.  

For example, subsections 129.97(c) and (d) are not, on their face, mutually exclusive, yet, those 

provisions should not properly be applied simultaneously to the same sources.  In both cases the 

presumptive RACT ends up the same (good engineering practices).  Subsection 129.97(d) should 

be revised to limit applicability to sources exceeding certain size thresholds.  (97, 104, 107, 115, 

117, 134) 
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Response:  The Department agrees that subsections 129.97(c) and (d) should not be applied 

simultaneously to the same sources.  Section 129.97 is revised in the final-form regulation to set 

forth a generic presumptive requirement in § 129.97(c)(1) and (2) for the affected owner and 

operator of a source with the potential to emit less than either 5 tons of NOx per year or 2.7 tons 

of VOC per year, respectively.   

 

Subsection 129.97(d) has been revised in the final-form regulation to clarify that except as 

specified under subsection 129.97(c), the owner and operator of a combustion unit or other 

combustion source located at a major VOC emitting facility subject to § 129.96 shall install, 

maintain and operate the source in accordance with the manufacturer’s specifications and with 

good operating practices for the control of VOC emissions from the combustion unit or other 

combustion source.  Subsection 129.97(d) does not specify a size threshold, but would not apply 

to the owner and operator of a VOC emitting source subject to § 129.97(c). 

 

Please note that the requirement in proposed § 129.97(c)(1) has been provided in final-form § 

129.97(c)(3).  The requirements proposed in § 129.97(c)(2), (3), (4), (5) and (6) are renumbered 

and set forth in final-form § 129.97(c)(4), (5), (6), (7) and (8), respectively.   

 

68. Comment: Federal RICE and turbine rules provide justification for rulemaking requirements 

such as a higher applicability threshold for turbines subject to a 42 PPMV NOx standard and 

appropriate VOC standards for lean burn engines.  Federal standards should be used as a basis to 

define technical limits, with turbine limits applicable at 75% of rated load and higher, and lean 

burn RICE limits applicable at 90% of rated load and higher.  (107, 115) 

 

Response:  The Department disagrees that turbine and engine NOx limits should be applicable 

only at or above a certain rated load or that the Federal standards should be used as the sole basis 

to define technical limits.  The requirements set forth under 40 CFR Part 60, Subpart JJJJ and 40 

CFR Part 60, Subpart KKKK express the conditions (e.g. source load) under which the source 

must be tested to demonstrate compliance with the Federal emission limitations.  However, 

Federal emission limitations for engines and turbines are applicable under all load conditions.  

The owner or operator is required to show compliance with the presumptive NOx emission limits 

contained in the final-form regulation through the use of CEMS or through monitoring and 

testing in accordance with a Department-approved emissions source test that meets the 

requirements of Chapter 139, Subchapter A (relating to sampling and testing methods and 

procedures), which may specify load conditions under which the source is to be tested. 

 

Subsection 129.97(g) is revised in the final-form regulation to establish a presumptive NOx 

RACT emission limitation of 150 ppmvd NOx @ 15% oxygen for a simple cycle or regenerative 

cycle turbine with a rated output equal to or greater than 1,000 bhp and less than 6,000 bhp in 

final-form § 129.97(g)(2)(iii).  This requirement is consistent with 40 CFR Part 60, Subpart 

KKKK.  Proposed § 129.97(g)(2)(iii) is revised to § 129.97(g)(2)(iv) in the final-form regulation.  

Subsection 129.97(g)(3)(i)(B) is revised from proposed to final rulemaking to revise the VOC 

RACT emission limitation from 0.4 gram VOC/bhp-hr to 1.0 gram VOC/bhp-hr, excluding 

formaldehyde, for a lean burn stationary internal combustion engine with a rating equal to or 

greater than 500 bhp when fired with natural gas or a noncommercial gaseous fuel, liquid fuel or 
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dual-fuel.  This requirement is consistent with new source performance standards codified in 40 

CFR Part 60, Subpart JJJJ.   

 

69. Comment: The VOC emission standards for engines and turbines should be deleted, or 

replaced with a compliance option based on good combustion practices.  (107, 111, 115, 117, 

118) 

 

Response:  The Department disagrees.  The VOC emission standards should not be deleted or 

replaced with a compliance option based on good combustion practices for either engines or 

turbines.  For engines, the use of certain control devices, such as non-selective catalytic 

reduction (NSCR), are feasible for the purposes of VOC RACT.  Additionally, Federal 

regulations such as 40 CFR Part 60, Subpart JJJJ, also have VOC emission limitation 

requirements.  Many turbines currently have SIP-approved case-by-case RACT determinations 

established under 25 Pa. Code §§ 129.91—129.95 for VOC emissions that include numerical 

emission limitations.  The Department, after further review of available emissions data, believes 

that the VOC RACT emission limitations for turbines established in the final-form regulation are 

appropriate.  The owner or operator may be able to achieve compliance without add-on controls 

through the application of “good combustion practices.”   

 

Subsection 129.97(g)(3)(i)(B) is revised in the final-form regulation to establish a RACT 

emission limitation of 1.0 gram VOC/bhp-hr, excluding formaldehyde, for lean burn stationary 

internal combustion engines with a rating equal to or greater than 500 bhp fired with natural gas 

or a noncommercial gaseous fuel, liquid fuel or dual-fuel.  This requirement is consistent with 

the Federal Standards of Performance for Stationary Spark Ignition Internal Combustion Engines 

codified in 40 CFR Part 60, Subpart JJJJ; the standards are also adopted and incorporated by 

reference in 25 Pa. Code Chapter 122 (relating to national standards of performance for new 

stationary sources).   

 

Subsections 129.97(g)(2)(i)(C) and 129.97(g)(2)(i)(D) have been revised in the final-form  

regulation to establish presumptive RACT emission limitations of 5 and 9 ppmvd VOC @ 15% 

oxygen (as propane) for combined cycle turbines or combined heat and power combustion 

turbines with a rated output equal to or greater than 1,000 bhp and less than 180 MW firing 

natural gas or a noncommercial gaseous fuel and firing fuel oil, respectively.     

 

In addition, the owner or operator of any affected source that cannot meet a presumptive RACT 

emission limitation may propose an alternative limit under § 129.99(a); the alternative limits will 

be established by the Department or local air pollution control agency on a case-by-case basis.   

 

70. Comment:  In § 129.97(g)(3), there appears to be some disparity between the combustion 

turbine and the reciprocating engine proposed requirements.  The proposed combustion turbine 

level of 42 ppm on natural gas is ~four times lower than the RACT level for a lean burn 

reciprocating engine and ~two times lower than a rich burn engine.  Uncontrolled combustion 

turbines are close to the proposed RACT levels for reciprocating engines.  With reciprocating 

engines far outnumbering gas turbines in Pennsylvania does it make sense, from an 

environmental and/or cost impact basis, to have a RACT for combustion turbines, especially 

small combustion turbines?  The RACT compliance cost analysis conducted by the agency is not 
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detailed enough to determine if the RACT emissions level proposed for combustion turbines is 

cost effective.  (111, 134) 

 

Response:  The Department disagrees with the comparison of emission rates for engines to 

turbines.  They are different combustion technologies and are considered to be different source 

types for the purposes of RACT determinations.  Therefore, the Department disagrees that 

presumptive RACT requirements and emission limitations should not be established for turbines.  

The number of turbines subject to RACT requirements in Pennsylvania justifies the 

establishment of presumptive RACT emission limitations for turbines in order to minimize the 

number of applications for case-by-case RACT determinations. 

 

Presumptive RACT emission limitations are implemented for each source category based on 

reasonably available control technology determinations and associated emissions data.  In 

addition, the owner or operator of any affected source that cannot meet a presumptive RACT 

emission limitation may propose an alternative limit under § 129.99(a); the alternative limits will 

be established by the Department or local air pollution control agency on a case-by-case basis. 

 

71. Comment:  Emission limits should consider technology limitations at reduced load, 

consistent with Federal regulations.  (107, 115, 117, 118) 

 

Response: The Department disagrees that the final-form rulemaking emission limitations are not 

consistent with Federal regulations related to reduced loads.  The requirements set forth under 40 

CFR Part 60, Subpart JJJJ and 40 CFR Part 60, Subpart KKKK express the conditions (e.g. 

source load) under which the source must be tested to demonstrate compliance with the Federal 

emission limitations.  However, Federal emission limitations for engines and turbines are 

applicable under all load conditions.  The owner or operator is required to show compliance with 

the presumptive NOx emission limits contained in the final rulemaking through the use of CEMS 

or through monitoring and testing in accordance with a Department-approved emissions source 

test that meets the requirements of Chapter 139, Subchapter A, which may specify load 

conditions under which the source is to be tested.   

 

72. Comment: The commentator recommends that the regulation address the use of multiple 

fuels consistent with the Boiler MACT.  In accordance with the Boiler MACT, units that 

combust 90 percent by volume or more of a specified fuel are not considered as a dual-fuel unit 

and are appropriately categorized as the corresponding single fuel unit.  (126) 

 

Response: The Department disagrees.  The final-form rulemaking retains the equation that was 

proposed in § 129.97(g)(4) to determine the applicable RACT multiple fuel emission limit on a 

total heat input fuel weighted basis for a unit firing multiple fuels.  However, based on the EPA’s 

Implementation Rule for the 2008 ozone NAAQS, “states would be allowed to streamline their 

RACT analysis by including an assessment of the MACT controls and how they relate to VOC 

RACT considerations. This approach is consistent with the EPA’s current policy.” See 80 FR 

12279 (March 6, 2015). 

 

73. Comment:  While § 129.97(g) addresses a multitude of fuels, some commentators believe 

further direction is needed for units that use dual fuels, use different fuels at different times, or 
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use landfill gas rather than natural gas.  We ask the EQB to review the list of fuels and add more 

categories of fuels where appropriate and also provide further direction on what category a dual 

fuel-fired source falls into.  (134) 

 

Response:  Subsection 129.97(g) has been revised in the final rulemaking to clarify the use of 

multiple fuels. The presumptive RACT emission limitations are applicable only to sources 

identified in final-form paragraphs 129.97(g)(1)—(3).  Paragraph 129.97(g)(4) sets forth an 

equation to determine the applicable RACT multiple fuel emission limit on a total heat input fuel 

weighted basis for a unit firing multiple fuels.  The owner and operator of any other combustion 

source firing multiple fuels would be subject to the case-by-case RACT requirements under § 

129.99. 

 

The Department established presumptive levels applicable to landfill gas-fired internal 

combustion engines in § 129.97(g)(3) of the final-form regulation.  Landfill gas-fired engines 

will be subject to the same emission limitations established for natural gas-fired engines in § 

129.97(g)(3)(i)(A) and (iii)(A). 

 

74. Comment:  The Board should clarify the presumptive RACT requirement of paragraph 

129.97(g)(4) for units firing multiple fuels simultaneously.  The Board should clarify that 

paragraph 129.97(g)(4) does not apply to a source that happens to fire multiple fuels but does not 

otherwise fall within a source category under paragraphs 129.97(g)(1)—(3) or another source 

category for which a presumptive RACT limit would apply, and is not intended to cover a source 

that would be subject to a case-by-case determination under subsection 129.99(b) were it to fire 

just one fuel type.  The regulation addresses units burning multiple fuels during the compliance 

period, not necessarily "simultaneously."  (102, 109) 

 

Response:  Paragraph 129.97(g)(4) has been revised from proposed to final rulemaking to clarify 

the use of multiple fuels.  The presumptive RACT emission limitations are applicable only to 

sources identified in paragraphs 129.97(g)(1)—(3).  Paragraph 129.97(g)(4) addresses units 

firing multiple fuels.  Any other combustion source firing multiple fuels would be subject to the 

case-by-case RACT requirements of § 129.99. 

 

75. Comment:  In RAF Question 12, the EQB states that the proposed regulations are “similar to 

regulations already adopted by Wisconsin and New York and approved by the EPA.”  However, 

Delaware (Delaware comments, page 3) and Connecticut (Connecticut comments, page 2) both 

commented that New York has in place significantly more stringent emissions limits than 

Pennsylvania.  The EQB should either support or amend its response to RAF Question 12.  (134) 

 

Response:  The Department reviewed and considered RACT regulations from various states 

when evaluating what constitutes reasonably available control technology for the types of 

sources affected by the final rulemaking.  Source categories in Pennsylvania are diverse with 

numerous individual sources having varying characteristics.  The Department evaluated these 

source categories and determined that the presumptive RACT requirements and emission 

limitations included in the final-form regulation are appropriate.   
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Due to variability in source type, combustion characteristics, unit size, fuel usage, operating 

conditions, and source age, there are differences between the final-form regulation and the New 

York RACT regulations in terms of emission limits, exceptions, size cutoffs, etc.  For example, 

New York determined that combined cycle combustion turbines operated after July 1, 2014, 

should undergo case-by-case analysis due to limited numbers of this source type in New York.  

As New York noted in their Regulatory Impact Statement, “Because of the limited number of 

sources and the wide range of available control technologies, the [NY] Department was not able 

to identify a presumptive NOx RACT emission limit for combined cycle combustion turbines.” 

 

However, due to the large number of these sources operating in Pennsylvania, the Department 

was able to determine presumptive NOx RACT emission limitations for different categories of 

combined cycle combustion turbines, including large combustion turbines that will likely be 

required to use SCR control to meet the applicable NOx RACT emission limitation.  The basis 

for the determination of the presumptive RACT requirements and emission limitations is 

included in the preamble and the RAF for the final rulemaking.  Both of these documents are 

replete with substantive information related to emission data, cost-effectiveness numbers, public 

health information, statutory requirements, small business information, and other types of 

analyses to demonstrate that this regulation is legally required, is in the public interest, is 

economically and technologically feasible, and will reduce emissions. 

 

This approach is consistent with the EPA guidance provided in the March 16, 1994, 

memorandum from D. Kent Berry, Acting Director, Air Quality Management Division (MD-15), 

to the EPA Regional Air Directors, as follows: 

  

“In general, the actual cost, emission reduction, and cost-effectiveness levels that an 

individual source will experience in meeting the NOx RACT requirements will vary from unit 

to unit and from area to area. These factors will differ from unit to unit because the sources 

themselves vary in age, condition, and size, among other considerations. The EPA's general 

RACT guidance urges States to judge the feasibility of imposing specific controls based on the 

economic and technical circumstances of the particular unit being regulated. In many cases, 

these factors are not the same in all States since the specific NOx RACT emission limitations 

and averaging times will differ from State to State.”  See Memorandum, Cost-Effective 

Nitrogen Oxides (NOx) Reasonably Available Control Technology (RACT), March 16, 1994, 

D. Kent Berry, Acting Director, Air Quality Management Division (MD-15). 

 

The determinations of what add-on control technologies are reasonably available to meet the 

presumptive RACT requirements and emission limitations included in the final-form regulation 

are consistent with the determinations of what add-on control technologies are reasonably 

available to meet the presumptive RACT requirements in New York.  The RACT emission limits 

included in the final-form regulation are comparable to emission limits included in other states’ 

RACT regulations, including New York and Wisconsin. 

 

In response to comments and the EPA’s March 6, 2015, Ozone NAAQS Implementation Rule, 

the DEP conducted additional reviews of historical emissions data for coal-fired EGUs equipped 

with SCR technology. The DEP determined that the NOx limit specified in § 129.97(g)(1)(viii) 

should be revised.  Subparagraph 129.97(g)(1)(viii) specifies that any combustion unit equipped 
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with a selective catalytic reduction (SCR) system that is operating with an inlet temperature 

equal to or greater than 600°F must meet a NOx emission limit of 0.12 lb NOx/MMBtu. 

Compliance with this emission limit is also required when by-passing the SCR system. The DEP 

acknowledges that the NOx RACT limit in the final rulemaking is not the lowest achievable 

emissions rate (LAER) for this technology. However, the EPA has indicated in the preamble for 

the final rule approving a SIP revision for Wisconsin’s NOx RACT Rule that: “RACT limits are 

not meant to be the lowest achievable emissions rate.”  The EPA also stated that “reductions 

necessary for attainment may vary from nonattainment area to nonattainment area and will often 

require greater reductions than RACT level reductions.” See 75 FR 64155, 64157.  Therefore, 

certain states may adopt more stringent “beyond RACT” requirements for attainment purposes.     

 

On May 18, 2015, the U.S. Environmental Protection Agency (EPA) Region III Air Protection 

Division Director, Diana Esher, sent a letter to DEP stating that the 0.12 lb/MMBtu heat input 

NOx limit for coal-fired EGUs “is consistent with what the agency has “previously approved for 

RACT in other nearby Ozone Transport Commission states such as Delaware, Maryland and 

New Jersey.””  The EPA also indicated that based on its review of data for EGUs in 

Pennsylvania including Bruce Mansfield, Cheswick, Homer City and Keystone, “a limit of the 

0.12 lb/MMBTU NOx heat input appears to be achievable by Pennsylvania EGUS with SCR.” 

 

 § 129.97(b) and § 129.97(g)(1).  Combustion units 

 

76. Comment:  Does subsection 129.97(b) provide alternative compliance options or does it 

apply simultaneously with subsections 129.97(c)—(h)?  (134) 

 

Response:  Subsection 129.97(b) does not apply simultaneously with subsections 129.97(c)—

(h).  Subsection 129.97(b) only applies to combustion units with a rated heat input equal to or 

greater than 20 million Btu/hour and less than 50 million Btu/hour. 

 

77. Comment:  Under paragraph 129.97(b)(1), it is not clear how an adjustment under 

subparagraph (i) relating to “fuel burning equipment, including the burners” is a different 

requirement than subparagraph (ii) relating to the “flame pattern” and subparagraph (iii) relating 

to the “air to fuel ratio.”  (134) 

 

Response:  Paragraph 129.97(b)(1) has been revised from proposed to final rulemaking to 

specify that the applicable requirement for the owner and operator of a combustion unit with a 

rated heat input equal to or greater than 20 million Btu/hour and less than 50 million Btu/hour is 

a biennial tune-up conducted in accordance with the procedures described in 40 CFR 63.11223.  

The inspection and adjustment of the fuel burning equipment, including the burners and 

components, the flame pattern, and the air to fuel ratio are separate and distinct components of 

the tune-up procedures described in 40 CFR 63.11223. 

 

78. Comment:  As written, subparagraph 129.97(b)(1)(i) could be satisfied by just an inspection.  

Is that the intent?  (134) 

 

Response:  Yes, subparagraph 129.97(b)(1)(i) may be satisfied by just an inspection.  

Subparagraph 129.97(b)(1)(i) has been revised from proposed to final rulemaking to clarify that 
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cleaning or replacement of fuel-burning equipment, including the burners and components, is 

done as necessary for proper operation as specified by the manufacturer.  Paragraph 129.97(b)(1) 

has been revised from proposed to final rulemaking to specify that the applicable requirement for 

the owner and operator of a combustion unit with a rated heat input equal to or greater than 20 

million Btu/hour and less than 50 million Btu/hour is a biennial tune-up conducted in accordance 

with the procedures described in 40 CFR 63.11223.   

 

79. Comment:  As written, subparagraphs 129.97(b)(1)(ii) and (iii) would require an adjustment 

in all circumstances. What if an adjustment is not needed?  (134) 

 

Response:  Subparagraphs 129.97(b)(1)(i)—(iii) have been revised in the final-form regulation 

to clarify that the adjustments are done as necessary to optimize the flame pattern.  Paragraph 

129.97(b)(1) has been revised from proposed to final rulemaking to specify that the applicable 

requirement for the owner and operator of a combustion unit with a rated heat input equal to or 

greater than 20 million Btu/hour and less than 50 million Btu/hour is a biennial tune-up 

conducted in accordance with the procedures described in 40 CFR 63.11223.  The biennial tune-

up performed to comply with paragraph 129.97(b)(1) must include, at a minimum, the 

inspections set forth in subparagraphs 129.97(b)(1)(i)—(iii). 

 

80. Comment: Subsection 129.97(b) purports to establish standards applicable to sources 

located at major NOx or VOC emitting facilities, and specifies distinct control measures under 

paragraphs 129.97(b)(1) and (2).  However, the same regulatory provision fails to clarify that 

paragraphs 129.97(b)(1) and (2) should constitute alternative compliance options, and should not 

apply simultaneously to affected sources.  Does the site have the option of complying with either 

paragraph 129.97(b)(1) or paragraph 129.97(b)(2), or is compliance with both required?  (104, 

114, 134) 

 

Response: The applicable requirements of paragraphs 129.97(b)(1) and (2) have been clarified 

in the final-form regulation.  The owner and operator of an affected combustion unit which is 

located at a major NOx emitting facility or major VOC emitting facility subject to § 129.96 shall 

comply with the applicable requirements in paragraph 129.97(b)(1) or paragraph 129.97(b)(2).  

Paragraph 129.97(b)(1) has been revised from proposed to final rulemaking to remove the 

reference to the requirements in paragraph (2) and to specify that the applicable requirement for 

the owner and operator of a combustion unit with a rated heat input equal to or greater than 20 

million Btu/hour and less than 50 million Btu/hour is a biennial tune-up conducted in accordance 

with the procedures described in 40 CFR 63.11223.  The biennial tune-up performed to comply 

with paragraph 129.97(b)(1) must include, at a minimum, the inspections set forth in 

subparagraphs 129.97(b)(1)(i)—(iii). 

 

Paragraph 129.97(b)(2) has been revised from proposed to final rulemaking to remove the  

requirements that applied only to an oil-fired, a gas-fired or a combination oil-fired and gas-fired 

combustion unit with a rated heat input equal to or greater than 20 million Btu/hour and less than 

50 million Btu/hour.  Additionally, the reference to the 1983 EPA document has been removed.   

Final-form paragraph 129.97(b)(2) specifies that the owner or operator of a combustion unit with 

an oxygen trim system that maintains an optimum air-to-fuel ratio that would otherwise be 

subject to a biennial tune-up shall conduct a tune-up of the boiler one time in each 5-year 
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calendar period.  The tune-up performed to comply with paragraph 129.97(b)(2) must include, at 

a minimum, the inspections set forth in subparagraphs 129.97(b)(2)(i)—(iii). 

 

81. Comment: Subsection 129.97(b) is formulated in a somewhat convoluted fashion. It appears 

that the proposed rulemaking is attempting to regulate solid fueled boilers in subsection 

129.97(b)(1) and all other boilers in subsection 129.97(b)(2), and in addition references a very 

old (1983) EPA document (EPA-340/1-83-023) as a reference for the non-solid fuel boilers. This 

document is outdated.  (109, 114, 134) 

 

Response:  The applicable requirements of paragraphs 129.97(b)(1) and (2) have been clarified 

in the final-form regulation.  Please see the Response to Comment 80.   

 

82. Comment:  The commentators recommend that DEP modify § 129.97(b) to have one rule 

for tune-ups regardless of the fuel combusted, that that rule mirror the existing boiler MACT 

requirements, and that those requirements be listed in the rule, as opposed to referencing an 

external document.  The referenced document was developed to address 1983 and earlier boiler 

designs, not modern boilers and control systems. In addition, the cited document, "Combustion 

Efficiency Optimization Manual for Operators of Oil and Gas-fired Boilers," is not readily 

available on the PA DEP or EPA websites.  (109, 132) 

 

Response: Paragraph 129.97(b)(1) has been revised from proposed to final rulemaking to 

specify that the applicable requirement for the owner and operator of a combustion unit with a 

rated heat input equal to or greater than 20 million Btu/hour and less than 50 million Btu/hour is 

a biennial tune-up conducted in accordance with the procedures described in 40 CFR 63.11223.   

The biennial tune-up performed to comply with paragraph 129.97(b)(1) must include, at a 

minimum, the inspections set forth in subparagraphs 129.97(b)(1)(i)—(iii). 

 

Paragraph 129.97(b)(2) has been revised  in the final-form regulation to remove the requirements 

that applied only to an oil-fired, a gas-fired or a combination oil-fired and gas-fired combustion 

unit with a rated heat input equal to or greater than 20 million Btu/hour and less than 50 million 

Btu/hour.  The reference to the 1983 EPA document has been removed.  Final-form paragraph 

129.97(b)(2) specifies that for the owner and operator of a combustion unit with an oxygen trim 

system that maintains an optimum air-to-fuel ratio that would otherwise be subject to a biennial 

tune-up, the applicable requirement is a tune-up conducted one time in each 5-year calendar 

period.  The tune-up performed to comply with paragraph 129.97(b)(2) must include, at a 

minimum, the inspections set forth in subparagraphs 129.97(b)(2)(i)—(iii). 

 

83. Comment:  The proposed rulemaking requires minimization of NOx and CO emissions 

which is inconsistent with the boiler MACT rule.  Recommend modify this provision to mirror 

the boiler MACT requirements.  Also state that a periodic tune-up conducted in accordance with 

boiler MACT satisfies § 129.99 in the year in which it is conducted.  (109) 

 

Response:   The applicable requirements of paragraphs 129.97(b)(1) and (2) have been clarified 

in the final-form regulation.  Please see the Response to Comment 82.   
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84. Comment:  We request the Department eliminate the proposed annual maintenance on 

natural gas units stated in paragraph 129.97(b)(1) as this required maintenance is not expected to 

result in any reduction of emissions and will add unnecessary recordkeeping burden.  The EQB 

should explain why an annual tune-up is needed and reasonable.  (118, 134) 

 

Response:  The Department agrees.  The applicable requirements of paragraphs 129.97(b)(1) 

and (2) have been clarified in the final-form regulation.  Please see the Responses to Comments 

80 and 82.      

 

85. Comment:  We request the Department eliminate the proposed annual maintenance on 

natural gas units stated in 129.97(b)(1) as this required maintenance is not expected to result in 

any reduction of emissions and will add unnecessary recordkeeping burden.  We further request 

that the Department allow maintenance and inspection of combustion heaters using the 

manufacturer's recommendations or the company's site specific maintenance and inspection plan. 

If the Department includes a requirement for other natural gas-fired units we ask that the 

requirement to "operate and maintain equipment in a manner consistent with safety and good air 

pollution control practices for minimizing emissions" be used in place of required annual 

maintenance.  (104, 107, 114, 115, 118, 119, 121, 122, 129) 

 

Response:  The Department disagrees that the requirement to "operate and maintain equipment 

in a manner consistent with safety and good air pollution control practices for minimizing 

emissions" can be used in place of required annual maintenance for the natural gas units subject 

to § 129.97(b)(1).  However, the applicable requirements of paragraphs 129.97(b)(1) and (2) 

have been clarified in the final-form regulation.  Please see the Responses to Comments 80 and 

82.   

 

86. Comment:  In § 129.97(b)(1), please denote either HHV or LHV after the MMBtu/hr in the 

final-form rulemaking.  We assume the intent was HHV and base some of our other comments 

on such assumption.  (111) 

 

Response:  Federal regulations for combustion units do not specify higher heating value (HHV) 

or lower heating value (LHV) for applicability purposes.  The final rulemaking is consistent with 

the Federal regulations.  Generally, HHV is used for determine applicability for Federal and state 

regulations. 

 

87. Comment:  The reference to “flame pattern” is not applicable to all combustion sources.  

The commentator has seen instances where combustion unit language has made its way into a 

combustion turbine permit rendering an irrelevant and impossible-to-comply-with permit 

condition.  (111) 

 

Response:  The Department agrees that the requirements for combustion units referencing 

“flame pattern” are not applicable to all combustion sources, including turbines.  The 

presumptive RACT requirement set forth in § 129.97(b)(1) for the owner and operator of a 

combustion unit with a rated heat input equal to or greater than 20 million Btu/hour and less than 

50 million Btu/hour is a biennial tune-up conducted in accordance with the procedures described 
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in 40 CFR 63.11223.  The biennial tune-up performed to comply with paragraph 129.97(b)(1) 

must include, at a minimum, the inspections set forth in subparagraphs 129.97(b)(1)(i)—(iii). 

 

The term “combustion unit” is defined in § 121.1 as “a stationary equipment used to burn fuel 

primarily for the purpose of producing power or heat by indirect heat transfer [emphasis added].”  

While turbines are combustion sources, they produce power by direct heat transfer and are not 

combustion units by definition.  Therefore, the tune-up requirement is not applicable to 

combustion turbines.  In addition, this tune-up requirement should not appear as an applicable 

permit requirement for combustion turbines.     

 

88. Comment: The language at § 129.97(b)(1) should be modified to match § 129.93(b)(2).  

(121) 

 

Response:  The Department disagrees that the language at § 129.97(b)(1) should be modified to 

match § 129.93(b)(2).  The detail of the requirements included in combustion unit inspection 

procedures have increased since the promulgation of § 129.93(b)(2) in January 1994. The final-

form regulation requirements are written to address the updated RACT requirements and 

procedures.  The presumptive RACT requirement of paragraph 129.97(b)(1) has been revised in 

the final-form regulation to set forth that the affected owner and operator of a combustion unit 

with a rated heat input equal to or greater than 20 million Btu/hour and less than 50 million 

Btu/hour shall conduct a biennial tune-up in accordance with the procedures described in 40 CFR 

63.11223.  The biennial tune-up performed to comply with paragraph 129.97(b)(1) must include, 

at a minimum, the inspections set forth in subparagraphs 129.97(b)(1)(i)—(iii).  Should the 

owner or operator not be able to comply with the presumptive requirement or emission 

limitation, the owner or operator may propose an alternative NOx RACT emission limitation 

under § 129.99(a) based on the source’s potential to emit NOx. 

 

89. Comment:  The commentator objects to incorporating by reference as a presumptive RACT 

requirement at § 129.97(c)(1) (and other locations in the proposed rulemaking) that, " ... the 

operation and maintenance of the source in accordance with the manufacturer's specifications 

and good engineering practices."  This will arbitrarily incorporate by reference an untold number 

of new requirements (manufacturer's specifications) that are not known to and not reviewed by 

the Department and in the case of many units, especially older units or units that do not come 

with specifications, may not be known to the operator.  Additionally, manufacturing 

specifications may be incorrect and arbitrary in themselves and not in keeping with good 

engineering practices.  Uncertainty is not desirable for either the regulated industries or the DEP. 

The Department should provide a list of presumptive good engineering practices.  (97, 107, 115, 

117, 119, 121, 132, 134) 

 

Response:  It should be noted that the presumptive RACT requirement included in § 129.93 

requires the installation, maintenance and operation of the source in accordance with 

manufacturer’s specifications.  This requirement has been implemented since January 1994.   In 

addition, the owner or operator may opt to determine RACT requirements on a case-by-case 

basis in place of presumptive RACT requirements. 
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In the final-form regulation, the term “good engineering practices” has been replaced with “good 

operating practices.”  “Engineering” refers to design, whereas “operating” refers to operation.  

Since the requirements of this final rulemaking are for existing operating sources, it is more 

appropriate to regulate operating practices.  In addition, this language is consistent with the 

permit compliance requirements found in 25 Pa. Code § 127.444. 

 

90. Comment:  The commentators recommend that the presumptive RACT requirements for 

coal-fired boilers should be established based on actual emission levels achieved in practice 

while operating with post-combustion controls, such as selective catalytic reduction (SCR) or 

selective non-catalytic reduction (SNCR).  The RACT regulations should require the use of SCR 

or other control device(s) continuously to minimize NOx pollution.  (1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 

11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 33, 34, 35, 36, 37, 

38, 39, 40, 41, 42, 43, 44, 45, 46, 48, 49, 50, 51, 52, 53, 54, 55, 56, 58, 59, 60, 61, 62, 63, 64, 65, 

66, 68, 70, 71, 72, 73, 75, 76, 77, 78, 79, 80, 81, 88, 89, 90, 91, 94, 96, 98, 99, 100, 101, 103, 

106, 113, 116, 123, 133)  

 

Response:  The Department disagrees that the presumptive RACT requirements for coal-fired 

boilers should be established based solely on the lowest actual emission levels achieved in 

practice by some of the affected units while operating with post-combustion controls.  The 

proposed and final RACT rulemakings establish presumptive emission limitations for NOx or 

VOCs that are achievable and sustainable during the expected life of the affected unit using 

technologies that are both technically and economically feasible.  Implementation of the final 

rulemaking presumptive RACT requirements and RACT emission limitations will reduce the 

amount of ozone precursor emissions that the owner and operator of a facility subject to the 

final-form provisions in §§ 129.96—129.100 would be legally allowed to emit to the 

atmosphere.   

 

Design limitations of the existing SCR and SNCR control technology installed on the affected 

coal-fired boilers dictate the operating parameters that are reasonably achievable.  However, 

based on consideration of comments received during the public comment period and on the 

evaluation of NOx emissions data for coal-fired boilers for a 5-year period, the final-form 

regulation addresses the use of installed SCR or SNCR equipment in § 129.97(g)(1)(viii) and § 

129.97(g)(1)(ix).  Further, the NOx emission limit for CFB combustion units in § 

129.97(g)(1)(vi)(A) is revised from the proposed 0.20 lb NOx/million Btu heat input to 0.16 lb 

NOx/million Btu heat input in the final-form regulation.   

 

Currently, there are six coal-fired power plants with 15 coal-fired EGUs in Pennsylvania that are 

not scheduled for retirement or fuel-switching from coal to natural gas.  Of these six facilities, 

five plants with 12 EGUs are equipped with SCR control technology.  The sixth plant is 

authorized to burn natural gas as well as coal.  Upon reevaluation of the NOx emissions data 

from the coal-fired EGUs equipped with SCR, the Department concluded that a NOx emission 

limit of 0.12 lb/MMBtu was achievable with operation of SCR when an inlet temperature of 

600°F is reached.  This limit accounts for the design limitations of the existing SCR systems.  In 

addition, compliance with this emission limit is also required when by-passing the SCR system.   
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Final-form subparagraph 129.97(g)(1)(viii) establishes an emission limitation for a combustion 

unit equipped with SCR control technology as follows: 

 

     (viii)  For a combustion unit with a selective catalytic reduction system operating with an 

inlet temperature equal to or greater than 600
o
F, 0.12 lb NOx/million Btu heat input.  

Compliance with this emission limit is also required when by-passing the selective catalytic 

reduction system. 

 

EGU flue gas temperature is directly affected by boiler load.  EGU flue gas temperatures must be 

at or above a minimum operating temperature to allow for the injection of ammonia since 

adequate catalyst bed temperatures are needed to sustain the catalytic reaction for NOx control.  

The injection of ammonia below a minimum operating temperature would not achieve the 

required levels of NOx emissions reduction and would likely create excessive ammonia “slip.”  

The excessive ammonia slip would then increase the amount of additional ammonium 

compounds, such as ammonium bisulfate.   

 

Ammonium bisulfate is a sticky, corrosive liquid that forms at lower flue gas temperatures.  

Deposition of ammonium bisulfate can reduce EGU operational capabilities by plugging the 

boiler’s air heater.  Because a plugged air heater limits the capacity of the boiler, it also limits the 

amount of ammonia that can be injected.  This then limits the amount of NOx emissions that can 

be reduced.  The plugged air heater also increases the amount of ammonia slip.  This operating 

condition can ultimately result in excessive system back pressure that requires the boiler to be 

taken out of service to allow water washing of the air heater.  Additionally, higher ammonia slip 

could contribute to additional PM2.5 concentrations. 

 

While the minimum operating temperature varies depending on the type of SCR system, 

typically for the SCR to function at its target efficiency rate and optimize the control of NOx 

emissions, the temperature of the EGU flue gas entering the SCR must be no less than 600°F.  

When the EGU flue gas temperature falls below 600°F, less efficient NOx emission reduction 

occurs along with increased ammonia slip and increased potential for air heater fouling leading 

to unscheduled outages. 

 

Similarly, the minimum operating temperature for SNCR systems is typically 1600°F and 

operating the SNCR system at a temperature below 1600°F would likely result in excessive 

ammonia slip with a significant negative impact on the ability of the systems to achieve NOx 

emission reductions.  

 

Final-form subparagraph 129.97(g)(1)(ix) establishes an emission limitation for a combustion 

unit with a selective non-catalytic reduction (SNCR) system as follows: 

 

     (ix)  For a combustion unit with a selective non-catalytic reduction system, the selective 

non-catalytic reduction system shall be operated with the injection of reagents including 

ammonia or other NOx-reducing agents, when the temperature at the area of the reagent 

injection is equal to or greater than 1600
o
F. 
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Circulating fluidized bed (CFB) combustion units are typically controlled by SNCR systems.  In 

Pennsylvania, most CFB combustion units burn coal refuse such as anthracite culm and 

bituminous gob.  Due to significant variability in coal refuse and design of combustion units, the 

NOx emissions from these units are widely varied.  NOx emissions from certain combustion units 

not equipped with any SNCR system are comparable to NOx emissions from other units 

equipped with and operating SNCR systems.  Upon reevaluation of the NOx emission data from 

CFB boilers, the Department concluded that a NOx emission limit of 0.16 lb/MMBtu is 

achievable.  The owner and operator of a CFB combustion unit subject to § 129.97(g)(1)(vi)(A) 

shall achieve the emission limitation of 0.16 lb/MMBtu NOx emission level at all times and 

additionally, if the combustion unit is equipped with SNCR, the SNCR must be in operation with 

the injection of reagents including ammonia or other NOx-reducing agents, when the temperature 

at the area of the reagent injection is 1600°F or greater.   

 

The NOx emission limit for CFBs has been  lowered from the proposed 0.20 lb NOx/million Btu 

heat input to 0.16 lb NOx/million Btu heat input in final-form § 129.97(g)(1)(vi)(A) as follows: 

   

 (g) The owner and operator of a NOx air contamination source specified in this subsection, 

which is located at a major NOx emitting facility or a VOC air contamination source 

specified in this subsection, which is located at a major VOC emitting facility subject to § 

129.96 may not cause, allow or permit NOx or VOCs to be emitted from the air 

contamination source in excess of the applicable presumptive RACT emission limitation: 

 

   (1) A combustion unit or process heater: 

… 

     (vi) For a coal-fired combustion unit with a rated heat input equal to or greater than 250 

million Btu/hour that is: 

 

       (A) A circulating fluidized bed combustion unit, 0.16 lb NOx/million Btu heat input. 

… 

 

The Department further believes that continuous operation of existing SCR and SNCR control 

technology installed on the combustion units subject to final-form §§ 129.97(g)(1)(vi)(A), 

129.97(g)(1)(viii) and 129.97(g)(1)(ix) cannot be required, due to changing market conditions 

and deployment of electric generating capacity.  The onset of lower natural gas prices and 

additional regulatory obligations has spurred an industry-wide shift in the operation of coal-fired 

electric generating units (EGUs) from high capacity factor base load operation to variable modes 

of operation.  Variable modes of operation include load following and minimum load operations.  

The increase in time spent in variable modes of operation rather than in high capacity factor base 

load operation is reflected in recent monthly coal-fired generation data.  Because of potential 

increased operation of lower cost natural gas-fired EGUs, the deployment of renewable sources 

of electric generation and the availability of increased nuclear electric-generating capacity 

following the adoption of the EPA’s Clean Power Plan, coal-fired plants are increasingly likely 

over the next several years to be operated only to provide load balancing electric generation.  It is 

also very difficult to compare future operation of coal-fired EGUs with recent historical 

operations because the coal that is currently being burned possesses different characteristics than 

the coal that was burned in the prior years.  Therefore, due to the design limitations of the SCR 
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and SNCR control technology and the minimum operating temperatures required for efficient 

operation and optimized NOx emission reduction, operation of the existing SCR and SNCR 

controls below the minimum designed temperature cannot be required in the final rulemaking.  

 

91. Comment: The proposed rulemaking fails to set strict NOx emission limits for coal-fired 

EGUs.  SCR can reduce NOx emissions to as low as 0.05 lb/MMBtu.  The RACT limit should be 

0.05 lb/MMBTU NOx.  (103, 116) 

 

Response:  The Department disagrees that the presumptive RACT emission limitation for coal-

fired EGUs should be established at 0.05 lb NOx/MMBtu in the final-form regulation.  There are 

specific operating conditions that may allow SCR to achieve NOx emissions as low as 0.05 lb 

NOx/MMBtu on a very limited basis, but typical operating conditions for combustion units in 

Pennsylvania are not conducive to a presumptive RACT emission limitation of 0.05 lb 

NOx/MMBtu.  The final-form regulation sets forth emission limitations for NOx or VOCs that 

are achievable using technologies that are reasonably available.  The emission limitations and 

requirements set forth in this final-form regulation will reduce emissions of ozone precursors.  

Please also see the Response to Comment 90. 

 

92. Comment:  In developing a State-wide rule, the EQB should consider worst-case costs, 

including the cost of installing SCRs since not all units in the state currently have SCRs.  The 

EQB should finalize its proposed limit of 0.40 lb NOx/MMBtu for large units (over 250 MMBtu 

/hr).  (131) 

 

Response:  The Department acknowledges that not all combustion units in the state are equipped 

with SCR control technology.  The Department considered the costs of installing control 

technology as part of its evaluation of what constitutes reasonably available control technology 

for the final rulemaking.  Please also see the Response to Comment 90.  The final-form 

regulation limit in § 129.97(g)(1)(vi)(C) for any other type of coal-fired combustion unit with a 

rated heat input equal to or greater than 250 million Btu/hour remains 0.40 lb NOx/MMBtu.   

 

93. Comment:  Coal-fired EGUs with existing SCR controls cannot continue to inject ammonia 

into the catalyst bed at operating rates below 60-65% load, due to inadequate catalyst bed 

temperatures needed to sustain the catalytic reaction for NOx control.  By way of specific 

example, a coal-fired EGU equipped with SCR may be able to achieve NOx emission rates 

approaching 0.1 lb/MMBtu at full load conditions; however, the same unit operating at a load 

below 65% will emit NOx at a rate closer to 0.3-0.35 lb/MMBtu.  (125) 

 

Response:  The Department acknowledges that coal-fired EGU flue gas temperature is directly 

affected by boiler load.  EGU flue gas temperatures must be at or above a minimum operating 

temperature to allow for the injection of ammonia since adequate catalyst bed temperatures are 

needed to sustain the catalytic reaction for NOx control.  The injection of ammonia below a 

minimum operating temperature would not achieve the required levels of NOx emissions 

reduction and would likely create excessive ammonia “slip.”  Please also see the Response to 

Comment 90. 
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94. Comment:  The proposed regulations fail to specify the application of any presumptive 

standard to combustion units using non-traditional fuel sources rather than conventional fossil 

fuels.  (104, 114) 

 

Response: The Department disagrees that the proposed rulemaking failed to specify the 

application of a presumptive standard to combustion units using non-traditional fuel sources 

rather than conventional fossil fuels.  However, the Department has revised the presumptive 

RACT requirements and emission limitations in the final-form regulation to expressly set forth 

the emission limitations for the firing of non-traditional liquid and solid fuels in combustion units 

with a rated heat input equal to or greater than 50 million Btu/hour.   

 

Final-form § 129.97(g)(1)(iii) has been revised from proposed to final rulemaking to address 

other liquid fuel-fired combustion units as follows: 

 

     (iii) For a residual oil-fired OR OTHER LIQUID FUEL-FIRED combustion unit or 

process heater with a rated heat input equal to or greater than 50 million Btu/hour, 0.20 lb 

NOx/million Btu heat input. 

 

Final-form § 129.97(g)(1)(vii) addresses solid fuels as follows: 

 

     (vii)  For any other type of solid fuel-fired combustion unit, with a rated heat input equal 

to or greater than 50 million Btu/hour, 0.25 lb NOx/million Btu heat input. 

 

95. Comment:  A more stringent NOx standard could have the perverse outcome of increasing 

the emission of other “non-NOx” air pollutants.  For example, SCRs will be used to oxidize 

elemental mercury to ionic mercury to facilitate mercury removal across wet flue gas 

desulfurization (FGD) controls for the upcoming Federal Mercury and Air Toxics Standards 

(MATS) Rule. If the SCR is operated at high removal rates (i.e., high ammonia injection rates), 

the beneficial effects of mercury oxidation will be reduced by the high ammonia injection rates.  

(125, 131) 

 

Response:  The use of SCR has a beneficial effect on the removal of mercury emissions since 

the oxidized mercury could be removed by the scrubbers more effectively than elemental 

mercury.  Based on the available data, the units equipped with SCR and wet FGD combusting 

bituminous coal achieve as much as 90% mercury reduction. 

 

96. Comment:  Provide the technical analysis that supports the 0.08 lb NOx/MMBtu heat input, 

as that is different from the EPA’s New Source Performance Standard (NSPS) which recognizes 

0.1 lb NOx/MMBtu.  (122) 

 

Response:  The Department determined that the average uncontrolled NOx emission rate for 

natural gas-fired combustion units was 0.2 lb/MMBtu.  At an average NOx control efficiency of 

50% for low-NOx burners (LNB), the feasible control for natural gas-fired combustion units, the 

presumptive NOx RACT emission limitation for natural gas-fired combustion units rated at or 

above 50 million Btu/hour is 0.1 lb NOx/MMBtu.  The Department established the presumptive 

limit in the proposed rulemaking as 0.08 lb NOx/MMBtu to reflect the upper-bound low NOx 
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burner (LNB) NOx control efficiency of 60% and to be consistent with Wisconsin’s SIP-

approved presumptive RACT requirements. 

 

Upon further analysis, the Department could not find sufficient information to support 

Pennsylvania retaining a presumptive NOx RACT emission limitation of 0.08 lb/MMBtu solely 

to be consistent with Wisconsin’s RACT requirements using upper-bound control efficiencies.  

Therefore, in the final-form regulation, the presumptive NOx RACT emission limitation is 

revised from 0.08 lb NOx/MMBtu to 0.10 lb NOx/MMBtu for a natural gas-fired combustion unit 

or process heater with a rated heat input equal to or greater than 50 million Btu/hour.  This 

requirement is now consistent with the requirement in the NSPS requirements in 40 CFR Part 50, 

Subpart Db and 25 Pa. Code § 129.201. 

 

97. Comment:  Due to the larger combustion zone available on natural gas-fired combustion 

units rated greater than 50 million Btu/hour, the presumptive RACT emission rate of 0.08 lb 

NOx/MMBtu for such units is not achievable for a unit that was designed to burn coal or fuel oil 

and has been converted to firing natural gas.  For example, the units at the Martins Creek facility 

were converted from an oil-fired design to allow combustion of natural gas.  Stack testing of 

these units revealed that NOx emission rates cannot approach the standard that may be achievable 

for units originally designed to combust primarily or exclusively natural gas.  Therefore, the 

commentator believes that case-by-case RACT determinations are appropriate for these sources. 

(125) 

 

Response:  The presumptive NOx RACT emission limitation for a natural gas-fired combustion 

unit or process heater with a rated heat input equal to or greater than 50 million Btu/hour is 

revised from the proposed 0.08 lb NOx/MMBtu to 0.10 lb NOx/MMBtu in the final-form 

regulation.  This requirement is now consistent with the requirement in the NSPS requirements 

specified in 40 CFR Part 60, Subpart Db and 25 Pa. Code § 129.201.  Should the owner or 

operator of a combustion unit not be able to comply with the presumptive requirement, the owner 

or operator may propose an alternative NOx RACT emission limitation under § 129.99(a) based 

on the source’s potential to emit NOx. 

 

98. Comment:  Even for those few boilers that lack controls superior to the contemplated RACT 

of low NOx burners, installation and operation of SNCR would achieve reductions of NOx at 

significantly less than $2,500 per ton.  (113) 

 

Response: The Department disagrees. The Department reviewed all available information, 

including Federal regulations and RACT regulations from various states.  The cost-effectiveness 

of technically feasible add-on control devices, including SNCR, was calculated in accordance 

with the EPA Office of Air Quality Planning and Standards OAQPS Cost Manual.  The 

Department believes that the presumptive RACT requirements and emission limitations included 

in the final-form regulation are appropriate.   

 

99. Comment:  Section 129.97(g)(1) seems to potentially have an interaction with the two Boiler 

MACT regulations finalized by US EPA (40 CFR 63, Subparts JJJJJJ and DDDDD). Was this 

interaction analyzed for conflicts?  (97) 
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Response:  The Department examined the requirements in the EPA’s Boiler MACT regulations 

(40 CFR Part 63, Subparts JJJJJJ and DDDDD) for conflicts with the final rulemaking NOx 

requirements.  The Department found that the Boiler MACT regulations have no emission 

limitations for NOx.  Therefore, the Department believes that there is no conflict between the 

EPA’s Boiler MACT regulations (40 CFR 63, Subparts JJJJJJ and DDDDD) and the 

requirements and emission limitations established in the final-form regulation.  The owner or 

operator of an affected source must comply with all applicable requirements, which includes the 

EPA’s Boiler MACT regulations as well as applicable state requirements. 

 

100. Comment:  Regarding proposed § 129.97(g)(vi)(C): EPA recommends that this provision 

be modified to substitute the words "any other" for "another" read as follows: "(C) Any other 

combustion unit, 0.40 pounds NOx/million Btu heat input." The word "another" generally means 

"extra, additional" whereas "another" generally means "some other" thus better conveying in 

context "some other type of combustion unit" or "all other types."  (133) 

     

Response: The Department believes that the commentator is referring to § 129.97(g)(1)(vi)(C).  

Section 129.97(g)(1)(vi)(C) has been revised from proposed to final rulemaking to read, “Any 

other type of coal-fired combustion unit, 0.40 lb NOx/million Btu heat input.” 

 

101. Comment:  With regard to coal-fired combustion units with a rated heat input equal to or 

greater than 250 million Btu/hour heat input, we believe that the Department should consider 

what can be achieved by the latest generation of low NOx burner technologies, based on various 

boiler configurations, as being the basis for updated NOx RACT standards, with current and 

future transport rules identifying additional NOx emission reduction needs across the eastern 

states in the form of lowered regional and state emission budgets.  (84, 105) 

 

Response: The Department believes that the final-form regulation contains appropriate 

presumptive RACT requirements and emission limitations for coal-fired combustion units with a 

rated heat input equal to or greater than 250 million Btu/hour heat input.  RACT regulations are 

not intended to be the lowest achievable emission rate.  Reevaluation of RACT will be necessary 

if the EPA promulgates a new ozone standard in October 2015.   

 

 § 129.97(g)(2).  Combustion Turbines 

 

102. Comment: The DEP analysis does not indicate whether a meaningful environmental 

benefit would be derived from VOC reductions. The DEP should provide background 

documentation to support the basis for the concentration-based turbine standard.  (107, 115) 

 

Response:  The Department found that the typical uncontrolled VOC emission limit for the first 

round of RACT requirements established under §§ 129.91—129.95 was 25 ppm VOC (as 

methane) @ 15% oxygen for turbines rated equal to or greater than 1,000 bhp and less than 180 

MW.  This translates into 9 ppm VOC (as propane) @ 15% oxygen.  The cost of VOC control 

using an oxidation catalyst was found to be $21,112 to $421,095, which is not cost-effective.  

Therefore, the final-form regulation establishes a presumptive RACT VOC emission limitation 

of 9 ppm VOC (as propane) @ 15% oxygen for simple cycle turbines with a rated output equal 
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to or greater than 1,000 bhp and for combined cycle turbines with a rated output equal to or 

greater than 1,000 bhp and less than 180 MW when firing fuel oil.   

 

Continuous emission monitoring system (CEMS) data indicates that combined cycle turbines 

with a rated output equal to or greater than 1,000 bhp and less than 180 MW when firing natural 

gas or a noncommercial gaseous fuel can meet a VOC emission limitation of 5 ppm VOC (as 

propane) @ 15% oxygen.  Additionally, CEMS data indicates that combined cycle turbines with 

a rated output equal to or greater than 180 MW can meet a VOC emission limitation of 2 ppm 

VOC (as propane) @ 15% oxygen when firing natural gas or a noncommercial gaseous fuel.  

Therefore, these emission limitations were established in the final-form regulation.  VOC 

reductions of the type contemplated under this final rulemaking will assist in the maintenance of 

the 1997 and 2008 8-hour ozone standards, thereby reducing the incidences of high 

concentrations of ground-level ozone and the associated adverse health and welfare effects on 

the residents and environment of the Commonwealth.   

 

103. Comment: The commentator recommends that the applicability for combustion turbines 

should be based on heat input basis rather than output basis.  Change “turbine... output less than 

1000 bhp...” to “turbine ... heat input less than 10 million BTU/hr...”  (129) 

 

Response: The Department disagrees with changing “turbine... output less than 1000 bhp...” to 

“turbine ... heat input less than 10 million BTU/hr...”  The applicability levels for combustion 

turbines are based on power output and are consistent with the Federal New Source Performance 

Standards (NSPS) for Stationary Combustion Turbines codified in 40 CFR Part 60, Subpart 

KKKK;  these NSPS provisions are also adopted and incorporated by reference in 25 Pa. Code 

Chapter 122.  Therefore, the final-form regulation retains the output-based applicability 

thresholds. 

 

104. Comment:  In § 129.97(g)(2)(i)(B) and (g)(2)(iii)(B), the fuel oil emission limitations 

should be changed to 96 ppm. The 96 ppm value is in line with 40 CFR 60, Subpart KKKK for 

modified and reconstructed combustion turbines, or said another way, what older existing units 

are capable of with a dry low-NOx (DLN) retrofit.  (111) 

 

Response: The Department agrees.  In the final-form regulation, the NOx emission limitation for 

simple cycle or regenerative cycle turbines equal to or greater than 6,000 bhp and combined 

cycle turbines equal to or greater than 1,000 bhp and less than 180 MW when firing fuel oil has 

been revised from 75 ppmvd NOx @ 15% oxygen to 96 ppmvd NOx @ 15% oxygen.  This 

requirement is consistent with 40 CFR Part 60, Subpart KKKK.   

 

105. Comment:  In RAF Section (11), PADEP answered ‘no’.  There is an NSPS for modified 

and reconstructed combustion turbines.  The emission values proposed are stricter than Subpart 

KKKK levels.  To reduce the number of case-by-case RACT reviews... should heed the same 

size categories and emission levels as the NSPS Subpart KKKK.  (111) 

 

Response:  The Department disagrees.  There is no companion Federal regulation or standard to 

the final-form RACT regulation for existing sources of NOx and VOC emissions.  The Federal 
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New Source Performance Standards, such as 40 CFR Part 60, Subpart KKKK for Stationary 

Combustion Turbines, are applicable only to new, modified, and reconstructed sources.   

 

Subsection 129.97(g) has been revised in the final-form regulation to establish a presumptive 

NOx RACT emission limitation of 150 ppmvd NOx @ 15% oxygen for a simple cycle or 

regenerative cycle turbine with a rated output equal to or greater than 1,000 bhp and less than 

6,000 bhp in final-form § 129.97(g)(2)(iii).  This requirement is consistent with 40 CFR Part 60, 

Subpart KKKK.  Proposed § 129.97(g)(2)(iii) is revised and set forth in § 129.97(g)(2)(iv) of the 

final-form regulation.   

 

To ensure consistency with 40 CFR Part 60, Subpart JJJJ, § 129.97(g)(3)(i)(B) has been revised 

in the final-form regulation to revise the VOC RACT emission limitation from 0.4 gram 

VOC/bhp-hr to 1.0 gram VOC/bhp-hr, excluding formaldehyde, for a lean burn stationary 

internal combustion engine with a rating equal to or greater than 500 bhp when fired with natural 

gas or a noncommercial gaseous fuel, liquid fuel or dual-fuel.   

 

 § 129.97(g)(3).  Internal Combustion Engines 

 

106. Comment:  The language in § 129.97(g)(3) is unclear. The language should clearly state 

that emergency engines greater than 500 bhp are excluded from the emission limits for stationary 

internal combustion engines greater than 500 bhp.  Sections 129.97(c)(6) and (g)(3) are not 

compatible. One exempts emergency stand-by engines operating less than 500 hours in a 12-

month rolling period, while the other generally includes stationary internal combustion engines. 

Please add the phrase "Except as provided in § 129.97(c)(6)" to the beginning of § 129.97(g)(3), 

so that it reads, "Except as provided in § 129.97(c)(6), a stationary internal combustion engine."  

(121, 122) 

 

Response:  The Department agrees that the regulatory language as proposed is unclear.  The 

final-form regulation has been revised to clarify that the owner or operator of a source that meets 

the requirements under § 129.97(c) would not be required to also meet the numerical 

presumptive RACT emission limitations under § 129.97(g) for that source. Section 129.97 has 

been revised in the final-form regulation to read as follows: 

 

 (g) EXCEPT AS SPECIFIED UNDER SUBSECTION (c), the owner and operator of a NOx 

air contamination source specified in this subsection, which is located at a major NOx 

emitting facility or a VOC air contamination source specified in this subsection, which is 

located at a major VOC emitting facility subject to § 129.96 may not cause, allow or permit 

NOx or VOCs to be emitted from the air contamination source in excess of the applicable 

presumptive RACT emission limitation: 

 

107. Comment:  Paragraphs 129.97(c)(2) and (6) and paragraph 129.97(g)(3) seem to be 

redundant with existing Federal Requirements. The majority of engines fitting these categories 

are already subject to requirements under the Reciprocating Internal Combustion Engines 

(RICE) NESHAP (40 CFR Part 63, Subpart ZZZZ).  Was the interaction with this Federal rule 

considered in the development of this proposed rulemaking?  (97, 121, 134) 
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Response:  The Department disagrees that the requirements in the final rulemaking are 

redundant with the requirements contained in 40 CFR Part 63, Subpart ZZZZ.  The final 

rulemaking addresses RACT requirements for the 8-hour ozone NAAQS promulgated in 1997 

and revised in 2008.  An evaluation or reevaluation of what constitutes RACT for affected 

sources is required under Section 182 of the CAA for existing major NOx emitting or existing 

major VOC emitting facilities each time a NAAQS is promulgated or revised.  RACT applies to 

the owners and operators of existing major stationary sources of NOx and VOC in ozone 

nonattainment areas.  RACT for covered categories is required statewide and not just in 

designated ozone nonattainment areas in Pennsylvania because the state is located in the 

Northeast Ozone Transport Region established under Section 184 of the CAA.   

 

The National Emissions Standards for Hazardous Air Pollutants (NESHAP) for Stationary 

Reciprocating Internal Combustion Engines codified at 40 CFR Part 63, Subpart ZZZZ address 

emissions of hazardous air pollutants (HAP) and are not intended to address NOx emissions.  

NESHAP requirements apply to the control of emissions of HAP as required under section 112 

of the CAA (42 U.S.C.A. §7412).  Many HAPs are also VOCs, but not all VOCs are HAPs.  

Oxides of nitrogen are also not HAP.  Therefore the owner and operator of an existing major 

source subject to NESHAP requirements for the control of HAP emissions may also be subject to 

RACT requirements for the control of NOx and VOC emissions. 

 

The Department reviewed available information, including Federal regulations and RACT 

regulations from various states, during the development of the proposed and final rulemakings.  

The Department believes that the presumptive RACT requirements and emission limitations 

included in the final-form regulation are appropriate for attainment purposes in Pennsylvania.  

The owner and operator of an affected source must comply with all applicable requirements, 

including MACT regulations. A reevaluation of RACT will be required if the EPA promulgates a 

new ozone standard in October 2015.  

 

Any interaction between the final rulemaking RACT requirements for NOx and VOC emissions 

and the 40 CFR Part 63, Subpart ZZZZ requirements for HAP should not cause compliance 

issues.  However, both sets of requirements could be streamlined in the operating permit to avoid 

any potential confusion.  In addition, it is not possible to predict any future inadvertent 

interaction with the final-form regulation due to subsequent revisions to 40 CFR Part 63, Subpart 

ZZZZ.   

 

108. Comment:  Although we believe that the level of controls established in these provisions 

for landfill gas-fired turbines are aggressive, we agree that the level of controls would be 

technically and economically available for most, but not necessarily all, landfill gas-fired 

turbines and therefore support their promulgation as presumptive RACT.  We recommend that 

presumptive NOx RACT for landfill gas-fired internal combustion engines be established at the 

same level as proposed in § 129.97(g)(3)(i)(A) and (iii)(A). This is supported by 40 CFR Part 60 

Subpart JJJJ.   Addition of the phrase "or a noncommercial gaseous fuel" to § 129.97(g)(3)(i)(A) 

and (iii)(A). In the alternative, the phrase "landfill gas" could be used in place of 

"noncommercial gaseous fuel."  (124) 
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Response: The Department agrees.  The Department has included presumptive levels applicable 

to landfill gas-fired internal combustion engines in the final rulemaking.  Landfill gas-fired 

engines will be subject to the same emission limitations established for natural gas-fired engines 

in final-form § 129.97(g)(3)(i)(A) and (iii)(A), which are set forth as follows: 

 

   (3) A stationary internal combustion engine: 

 

     (i) For a lean burn stationary internal combustion engine with a rating equal to or greater 

than 500 bhp fired with: 

 

       (A) Natural gas OR A NONCOMMERCIAL GASEOUS FUEL, 3.0 grams NOx/bhp-

hr. 

… 

     (iii) For a rich burn stationary internal combustion engine with a rating equal to or greater 

than 500 bhp fired with: 

 

       (A) Natural gas OR A NONCOMMERCIAL GASEOUS FUEL, 2.0 grams NOx/bhp-

hr. 

 

109. Comment:  In NSPS Part 60 Subpart JJJJ, formaldehyde is excluded when calculating 

VOC emissions (see subsection D).  The proposed rich-burn engine standard is consistent with 

Subpart JJJJ if formaldehyde is excluded and is achievable with NSCR technology.  (107, 111, 

115, 117, 118) 

 

Response:  The Department agrees with the commentators. The final-form regulation has been 

revised to exclude formaldehyde from the lean-burn engine VOC emission limitations.  The 

VOC emission limitation for the lean-burn engine with a rating equal to or greater than 500 bhp 

set forth in § 129.97(g)(3)(i)(B) has been revised from proposed to final rulemaking to exclude 

formaldehyde.  This requirement is now consistent with the Subpart JJJJ requirements.  In the 

case of rich-burn engines, the formaldehyde will be effectively destroyed through the use of non-

selective catalytic reduction (NSCR).  Therefore, formaldehyde exclusion is not needed for 

demonstration of compliance for rich-burn engines.  However, formaldehyde emissions must be 

included in VOC emissions for emission inventory purposes. 

 

110. Comment:  For lean-burn engines, the proposed rulemaking should be revised for 

consistency with Subpart JJJJ, and a section similar to JJJJ §60.4241(h) should be inserted.  (107, 

111, 115, 117, 118) 

 

Response:  The Department agrees and has revised the final-form regulation for consistency 

with Subpart JJJJ.  The VOC limitation for a lean-burn engine with a rating equal to or greater 

than 500 bhp set forth in § 129.97(g)(3)(i)(B) has been revised in the  final-form regulation to 

establish a limit of 1.0 g/bhp-hr, excluding formaldehyde.  Consistent with 40 CFR 60.4241(h), 

the emissions of VOCs now exclude emissions of formaldehyde.   

 

111. Comment:  There is no reasonable basis to conclude that a VOC limit of 0.4 g/bhp-hr is 

achievable either with or without catalyst controls; gas transmission companies would incur 
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significant costs to comply with the proposed VOC emission limits. Using the EPA’s Control 

Cost Manual, a cost-effectiveness analysis for a 2,100 hp lean-burn engine shows costs between 

$14,000 and $33,000 per ton, therefore VOC controls are not cost effective.  VOC limits should 

be removed from the proposed rulemaking.  (107, 115, 134) 

 

Response:  The Department disagrees in regards to the commentator’s claim that VOC controls 

are not cost effective.  The Department’s analysis shows that the use of an oxidation catalyst for 

a lean-burn engine has a VOC cost-effectiveness of less than $5,500 per ton VOC controlled, 

which is economically feasible for RACT purposes.    

 

The Department further evaluated VOC emissions from natural gas-fired lean-burn engines.  

Uncontrolled VOC emissions from these engines are typically 2.0 g/bhp-hr.  An oxidation 

catalyst, at a VOC control efficiency of 60%, then yields a VOC emission rate of 0.8 g/bhp-hr.  

Due to the variation in the existing data and the limits in the Subpart JJJJ, the VOC limitation for 

a lean-burn engine has been revised in the final-form regulation to establish a limit of 1.0 g/bhp-

hr, excluding formaldehyde.  Emissions of VOCs now exclude emissions of formaldehyde, 

consistent with 40 CFR 60.4241(h), 

 

112. Comment:  The commentator requests that the proposed rulemaking for reciprocating 

internal combustion engines be changed to express emission limits in pounds per hour rather than 

grams per brake horsepower hour.  (118) 

 

Response: The Department disagrees.  The emissions for the engines are generally expressed in 

grams per brake horsepower hour, consistent with the Federal New Source Performance 

Standards (NSPS) for Stationary Spark Ignition Internal Combustion Engines codified in 40 CFR 

Part 60, Subpart JJJJ;  these NSPS provisions are also adopted and incorporated by reference in 

25 Pa. Code Chapter 122. 

 

113. Comment:  The commentator requests that the Department consider the unintended impact 

of further NOx controls on carbon monoxide (CO) emissions. Engines currently in compliance 

for permitted CO emissions may exceed the CO limit if required to install NOx controls.  (118) 

 

Response:  RACT applies to the owners and operators of existing major stationary sources of 

NOx and VOCs in ozone nonattainment areas.  RACT is defined in § 121.1 as:  “the lowest 

emission limitation that a particular source is capable of meeting by the application of control 

technology that is reasonably available considering technological and economic feasibility.”  In 

the final rulemaking, the Department addresses only NOx and VOC emissions.  The control 

measures required to meet VOC emission limits would also limit CO emissions. 

 

 § 129.97(h).  Portland Cement Kilns 

 

114. Comment:  The emissions limitations required of Portland cement kilns would likely 

require the significant expenditure of funds for the installation of NOx air pollution control 

technologies such as selective non-catalytic reduction (SNCR) systems.  (85) 
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Response: The presumptive RACT emission limitations included in the final-form regulation for 

Portland cement kilns are consistent with the emission limitations for Portland cement kilns set 

forth in § 145.143 (relating to standard requirements).  The Department believes that the final 

rulemaking contains appropriate presumptive RACT emission limitations for Portland cement 

kilns. In addition, several existing Portland cement kilns are already equipped with SNCR.  

Should the owner or operator of a Portland cement kiln not be able to comply with the applicable 

NOx RACT presumptive emission limitation, the owner or operator may propose an alternative 

NOx RACT emission limitation under § 129.99(a) based on the source’s potential to emit NOx.  

 

115. Comment:  The EPA has recently promulgated regulations applicable to cement kilns with 

no sub-categorization based on combustion source.  No level of sub-categorization is appropriate 

other than “new” and “existing.”  Accordingly, a single source category of "cement kilns" is 

warranted.  (85) 

 

Response:  The Department disagrees.  The presumptive RACT emission limitations set forth in 

the final-form regulation for Portland cement kilns are consistent with the emission limitations 

for Portland cement kilns set forth in § 145.143.  The Department believes that the final 

rulemaking contains appropriate presumptive RACT emission limitations for Portland cement 

kilns.  Should the owner or operator of a Portland cement kiln not be able to comply with the 

applicable presumptive requirement, the owner or operator may propose an alternative NOx 

RACT emission limitation under § 129.99(a) based on the source’s potential to emit NOx.  

 

116. Comment:  A compliance alternative needs to be included for cement kilns in this program, 

be it Clean Air Interstate Rule (CAIR) allowances or some other program’s NOx allowances. To 

ensure that this program does not result in an increase of emissions over what was contemplated 

in this proposal, any such allowance program should require a two-for-one allowance surrender. 

Such a provision would provide necessary flexibility to the cement industry and would also 

provide even greater emission offsets in the event a facility found itself out of compliance with 

the rulemaking as drafted.  (108, 127) 

 

Response:  The Department disagrees that a compliance alternative using allowances should be 

included in the provisions of the final rulemaking. The final rulemaking addresses the 

Commonwealth’s obligations under the APCA, the CAA and regulations issued under the CAA 

to establish RACT requirements for the 8-hour ozone NAAQS promulgated in 1997 and revised 

in 2008.   RACT-level control applies to the owners and operators of existing major stationary 

sources of NOx and VOCs in ozone nonattainment areas.  RACT is defined in § 121.1 as:  “the 

lowest emission limit for VOCs or NOx that a particular source is capable of meeting by the 

application of control technology that is reasonably available considering technological and 

economic feasibility.”  Therefore, CAIR allowances or some other program’s NOx allowances 

cannot be used to comply with the applicable RACT emission limitations.   

 

Furthermore, the EPA commented on the proposed rulemaking that designated ozone 

nonattainment areas required to implement RACT must achieve RACT-level emission reductions 

inside the nonattainment area.  This change is necessary to conform to the CAA under the ruling 

of the D.C. Circuit Court in NRDC v. EPA, 571 F.3d 1245 (D.C. Cir. 2009) in which the Court 
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concluded that designated ozone nonattainment areas required to implement RACT must achieve 

RACT-level emission reductions inside the nonattainment area. 

 

In response to the EPA’s comment, § 129.98(a) has been revised in the final-form regulation as 

follows: “System-wide emissions averaging must be among sources under common control of 

the same owner or operator within the same ozone nonattainment area [emphasis added] in this 

Commonwealth.”  The final-form revision conforms to the applicable CAA requirement and the 

Court’s 2009 ruling in NRDC v. EPA.  This approach should assure that emissions averaging will 

occur among sources under common control in the same ozone nonattainment area.   

 

To provide flexibility to the affected owners and operators of cement kilns, the owner or operator 

may use the option of facility-wide averaging to demonstrate compliance with the presumptive 

NOx RACT emission limitations.  The facility‐wide NOx emission averaging equation set forth 

under § 129.98(e) has been revised in the final-form regulation to reflect a mass‐to‐mass 

comparison between actual and allowable NOx emissions.  The aggregated actual emissions from 

sources included in the averaging plan must be no greater than aggregated allowable emissions 

on a 30‐day rolling basis.   

 

117. Comment:  Please revise § 129.97(j) to clearly indicate whether the presumptive RACT 

limits for cement kilns in § 129.97(h) supersede the existing rules governing NOx emissions from 

cement kilns (25 Pa. Code §§ 145.141—145.146) consistent with the approach in subsection 

129.97(i).  The presumptive RACT requirements and emission limits for cement kilns are 

known.  They are stated in § 129.97(h).  Therefore, the EQB can make a stringency 

determination in comparing § 129.97(h) to §§ 145.141—145.146.  The commentator suggests 

that the new presumptive RACT limits for cement kilns are more stringent (based on a shorter 

averaging time, year-round compliance, and lack of an option to surrender NOx allowances).  As 

discussed above, the commentator suggests that the new presumptive RACT limits mirror the 

existing limits in §§ 145.141—145.146 in which case § 129.97(j) can expressly state that the new 

rules supersede §§ 145.141—145.146.  This will certainly simplify the rules and avoid 

confusion. If cement kilns are subject to both the presumptive RACT and §§ 145.141—145.146, 

they will need to determine compliance on a different averaging time. They will be able to 

comply by surrendering allowances under one program but not the other.  This system of 

regulation simply creates confusion and potentially imposes additional and unnecessary 

compliance burdens.  A simple approach would be to simply include §§ 145.141—145.146 in the 

applicability section (§ l29.96(a)).  (127) 

 

Response:  The Department agrees that the language of proposed § 129.97(j) can be written to 

be consistent with proposed § 129.97(i) for clarity.  The final-form regulation sets forth § 

129.97(j) as follows: 

   

 (j) The requirements and emission limitations of this section supersede the requirements and 

emission limitations of §§ 129.201—129.205, 145.111—145.113 and 145.141—145.146 

(relating to additional NOx requirements; emissions of NOx from stationary internal 

combustion engines; and emissions of NOx from cement manufacturing) unless the 

requirements or emission limitations of §§ 129.201—129.205, §§ 145.111—145.113 or §§ 

145.141—145.146 are more stringent. 
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The Department disagrees, however, that a stringency requirement determination can be made at 

this time.  The commentator’s suggested approach of including §§ 145.141—145.146 in § 

129.96(a) as an exception to the applicability of §§ 129.96—129.100 is not appropriate.  The 

requirements of §§ 145.141—145.145 were established to implement regional solutions to 

provide additional reductions of ozone precursor emissions during the ozone season (May 1 

through September 30) in concert with other members of the Ozone Transport Commission 

(OTC) created under section 184 of the CAA (42 U.S.C.A. § 7511c), including the States of 

Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hampshire, New Jersey, New 

York, Rhode Island, Vermont and Virginia, and the District of Columbia.  To date, members of 

the OTC, including the Commonwealth, have established a number of regulatory programs to 

achieve cost-effective ozone precursor emission reductions from a number of industrial sectors, 

including reductions of NOx emissions from cement kilns, on a regional basis. 

 

The RACT control measures of final-form §§ 129.96—129.100, however, are being 

implemented to satisfy the Commonwealth’s obligations under the CAA to attain and maintain 

the ozone NAAQS established under section 109 of the CAA.  The ozone NAAQS are annual 

standards, therefore the RACT requirements of §§ 129.96—129.100 are applicable year-round.    

Consequently, the applicable requirements and emission limitations of final-form § 129.97 must 

apply to the affected owners and operators of cement kilns unless the applicable requirements or 

emission limitations of §§ 145.141—145.145 are more stringent.  The allowance trading 

program set forth under §§ 145.141—145.145 cannot be used to demonstrate compliance with 

the RACT provisions in §§ 129.96—129.100 under any circumstances.  Moreover, on August 

30, 2013, the U.S. Court of Appeals for the D.C. Circuit granted the EPA's request for voluntary 

vacatur of the presumption that compliance with the Clean Air Interstate Rule (CAIR) or the 

NOx SIP Call automatically constitutes RACT or reasonably available control measures (RACM) 

for NOx emissions from EGUs participating in regional cap-and-trade programs. See NRDC v. 

EPA, No. 09-1198 (D.C. Cir.) (order of August 30, 2013). 
 

118. Comment: The proposed rulemaking would impose year-round emission standards that are 

currently ozone season standards on cement kilns. This imposes additional costs without any 

public benefits. (108, 112, 128) 

 

Response: The Department disagrees that the final rulemaking imposes additional costs without 

any public benefits. The DEP is obligated under Section 172 of the CAA to impose RACT 

requirements for NOx or VOC emissions in order to attain and maintain the ozone National 

Ambient Air Quality Standards (NAAQS) as expeditiously as practicable in nonattainment areas.  

The emissions reductions resulting from the implementation of year-round ozone NAAQS 

requirements will be beneficial to the public due to lower concentrations of ground-level ozone, 

with concomitant reduced adverse health and environmental effects. 

 

The requirements of §§ 145.141—145.145 were established to implement regional solutions to 

provide additional reductions of ozone precursor emissions during the ozone season (May 1 

through September 30) in concert with other members of the OTC.  These requirements were 

applicable beginning with the 2005 ozone season.   
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The RACT control measures of final-form §§ 129.96—129.100, however, are being 

implemented to satisfy the Commonwealth’s obligations under the CAA to attain and maintain 

the ozone NAAQS established under section 109 of the CAA.  The ozone NAAQS are annual 

standards set by the EPA to protect public health and welfare.   

 

The EPA designated 37 counties in this Commonwealth as 8-hour ozone nonattainment areas for 

the 1997 8-hour ozone NAAQS at 69 FR 23858, 23931 (April 30, 2004).  Based on ambient air 

monitoring data for the 2013 ozone season, all monitored areas of this Commonwealth are 

attaining the 1997 8-hour ozone NAAQS.  On March 6, 2015, however, the EPA revoked the 

1997 ozone standard for all purposes.  However, the anti-backsliding requirements specified in 

40 CFR 51.1100(o) are applicable requirements for these areas.  

 

The EPA made designations for the 2008 8-hour ozone standards on April 30, 2012, with an 

effective date of July 20, 2012.  See 77 FR 30160 (May 21, 2012).  The EPA designated all or 

portions of Allegheny, Armstrong, Beaver, Berks, Bucks, Butler, Carbon, Chester, Delaware, 

Fayette, Lancaster, Lehigh, Montgomery, Northampton, Philadelphia, Washington and 

Westmoreland Counties as nonattainment for the 2008 8-hour ozone NAAQS.  See 77 FR 30088, 

30143 (May 21, 2012).  The Commonwealth must ensure that these areas attain the 2008 ozone 

standard by 2015 and that they continue to maintain the standard thereafter.  Furthermore, five 

monitors in areas of this Commonwealth that the EPA considered ‘‘unclassifiable/attainment’’ 

when it designated nonattainment areas in April 2012 violated the 2008 standard in 2012.  The 

Commonwealth must also ensure that these ‘‘unclassifiable/attainment’’ areas attain and 

maintain the standard to avoid having them designated as nonattainment areas.  Therefore, the 

Commonwealth must submit a SIP revision achieving emission reductions of NOx and VOC 

emissions to demonstrate how it will attain and maintain the 2008 8-hour ozone standard in the 

nonattainment areas. 

 

There are nine source categories that are affected by this final rulemaking: combustion units; 

boilers; process heaters; turbines; engines; municipal solid waste landfills; municipal waste 

combustors; cement kilns; and other sources that are not regulated elsewhere under Chapter 129.   

All together this final rulemaking will affect the owners and operators of approximately 810 

individual sources at 192 major facilities throughout this Commonwealth.  Under this final 

rulemaking, the Department anticipates that the total reduction in potential NOx emissions will 

be approximately 253,623 tons per year.   

 

119. Comment:  Please clarify that compliance with the presumptive RACT limits for cement 

kilns includes multiple kilns ducted to a common stack. The current NOx rules for cement kilns 

allow for compliance on a facility-wide or system-wide basis.  See § 145.145(b).  The proposed 

RACT rules should not change that approach.  The rule should allow for calculating the 

combined total allowable emissions from individual sources and summing those into an 

allowable total for all combined sources.  (108, 109, 127, 128) 

 

Response: In the case of a single stack being used for multiple sources, the owner or operator of 

a RACT-affected source may use the option of facility-wide averaging to demonstrate 

compliance with the presumptive NOx RACT emission limitations.  The facility‐wide NOx 

emission averaging equation set forth under § 129.98(e) has been revised from proposed to final 
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rulemaking to reflect a mass‐to‐mass comparison between actual and allowable NOx emissions.  

The aggregated actual emissions from sources included in the averaging plan must be no greater 

than aggregated allowable emissions on a 30‐day rolling basis.   

 

120. Comment:  The EQB should allow for compliance to be based on the mass of NOx emitted 

over the ozone season as was done when the EQB developed the NOx limits for cement kilns that 

are codified at §§ 145.141—145.146.  (127) 

 

Response:  The Department disagrees that compliance with §§ 129.96—129.100 should be 

based on the mass of NOx emitted over the ozone season (currently a period of 5 months – May 1 

to September 30).  The CAA requires compliance with RACT year-round—RACT is not an 

ozone season rule.  The requirements of §§ 145.141—145.145 were established under a regional 

market-based program to implement regional solutions to provide additional reductions of ozone 

precursor emissions during the ozone season (May 1 through September 30) to assist states in 

addressing their obligations under CAA section 110(a)(2)(D)(i) pertaining to transported 

pollution.  The RACT measures established in the final rulemaking, however, are designed to 

meet Pennsylvania’s SIP obligations under Section 172(c)(1) of the CAA.  

 

The RACT control measures of final-form §§ 129.96—129.100 are being implemented to satisfy 

the Commonwealth’s obligations under the CAA to attain and maintain the 1997 and 2008 8-

hour ozone NAAQS established under section 109 of the CAA.  The 8-hour ozone NAAQS are 

annual standards set by the EPA to protect public health and welfare. These standards have a 

form based on the 3-year average of the annual fourth-highest daily maximum 8-hour average 

ozone concentrations measured at each monitor within an area.  See 62 FR 38856 (July 18, 

1997).   

 

The Department reviewed the emissions averaging programs promulgated by other states, 

including Wisconsin.  Wisconsin’s RACT regulations, which the EPA approved at 75 FR 64155 

(October 19, 2010), include emissions averaging on a 30-day rolling basis for determining 

compliance.  Wisconsin described such a period as short term and noted that this approach would 

allow averaging of the typical variations in emission levels from a single unit. 

 

The Department therefore has retained the emissions averaging equation in § 129.98(e) based on 

a 30-day rolling average in the final-form regulation.  For sources equipped with CEMS, a 30-

day rolling averaging period is appropriate to accommodate operation at varying load and 

operating conditions.  A 30-day rolling limit addresses problems that are faced by certain owners 

and operators, including variability in fuel, emission spikes during start-up and shutdown of the 

emission source, and emissions during malfunctions.  The 30-day rolling average will require 

that the owners and operators operate below the allowable standard in order to account for the 

occasional higher emissions.  For sources not equipped with CEMS, compliance with the 

presumptive NOx RACT emission limitations is to be shown with appropriate EPA reference-

method source testing. 

 

The Department has, however, revised the emissions averaging equation in § 129.98(e) final-

form regulation to reflect an emissions mass-based averaging basis rather than an emissions rate 

averaging basis.  An affected cement kiln owner or operator may elect to comply with the 
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applicable presumptive NOx RACT emission limitation set forth in § 129.97(h) on a facility-wide 

or system-wide basis using the emissions averaging option set forth in § 129.98(e).  

 

 § 129.97(f).  Municipal Waste Combustors 

 

121. Comment:  The proposed NOx emissions limits for municipal waste combustors require 

only that municipal waste combustor operators meet emissions limits established in Federal 

emissions guidelines. While the hazardous air pollutant emissions limits in the Federal guidelines 

are Maximum Achievable Control Technology-based, and thus may be RACT for volatile 

organic compounds, the NOx limits are not MACT-based and are not RACT.  Therefore, more 

stringent limitations should be established as RACT.  (95, 123, 134) 

 

Response:  The presumptive RACT requirements for these sources set forth in proposed § 

129.97(f) specified compliance with the emission guidelines of 40 CFR Part 60, Subpart Cb, 

finalized May 10, 2006, or with Subpart Eb, finalized May 10, 2006, as applicable.  These 

emission guidelines range from 180 to 250 ppmvd NOx @ 7% oxygen.  Out of six existing 

affected facilities, five are already limited to 180 ppm or less by permit conditions.  One facility, 

the Covanta Plymouth (Montgomery County) facility, has CEM data (3
rd

 quarter 2007) showing 

emissions above 180 ppm.  Emissions from this facility were generally between 190 and 200 

ppm, with a few data points near 180 (and one below 180).  The units located at the Covanta 

Plymouth facility are equipped with SNCR.  The existing SNCR could be optimized to achieve 

an emission limit of 180 ppm.   

 

Upon reevaluation of the NOx emission data from municipal waste combustors, the Department 

concluded that a NOx emission limit of 180 ppmvd @ 7% oxygen was achievable.  The 

presumptive NOx RACT requirement set forth in § 129.97(f) of the final-form regulation 

specifies a NOx limit of 180 ppmvd @ 7% oxygen for municipal waste combustors. 

 

 § 129.97(e).  Municipal Waste Landfills 

 

122. Comment:  The commentator strongly endorses the issuance of the presumptive RACT 

requirements for municipal waste landfills that are proposed in § 129.97(e).  (124) 

 

Response: The Department appreciates the commentator’s support. 

 

§ 129.98 Facility-wide or system-wide NOx emissions averaging plan general requirements. 

 

123. Comment:  The EPA cautions Pennsylvania that it should consider addressing in its 

regulations permissible changes to sources with facility-wide caps or requirements for the 

owners and operators of sources to follow when seeking modifications if subject to facility-wide 

caps.  (133)         

 

Response: The Title V Operating Permit modification will address all applicable requirements 

for changes made to the sources with facility-wide caps.  Therefore, there is no need to include 

any additional requirements in the final-form regulation regarding this issue. 
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124. Comment:  The EPA recommends that the rulemaking specify that a permit issued under 

proposed § 129.98(i) ensure that the listing of "each air contamination source" at a Title V 

facility includes all NOx emitting sources at that facility.  (133) 

 

Response:  The Department disagrees that the final-form regulation needs to specify the 

suggested change.  The Title V Operating Permit lists all air contamination sources located at a 

given facility.  The averaging proposal submitted under § 129.98 will include all of the sources 

required to demonstrate compliance on a facility-wide or system-wide basis.  The existing Title 

V Operating Permit will be amended to include the RACT emission averaging provisions. 

 

125. Comment: The commentators show overall support for emissions averaging.  (102, 104, 

110, 114, 125, 129, 131) 

 

Response:  The Department appreciates the commentators’ support.  However, emissions 

averaging must occur in the same ozone nonattainment area as prescribed under the CAA.  

 

126. Comment:  Without emissions averaging provisions, facilities will be required to develop 

case-by-case RACT proposals for the majority of individual sources.  (114) 

 

Response: The Department agrees that emissions averaging is an option that will provide 

flexibility and an alternative to a case-by-case RACT proposal.  However, the Department 

believes that the owners and operators of the majority of affected sources will be able to comply 

with the presumptive RACT requirements and RACT emission limitations set forth in the final-

form regulation. 

 

127. Comment:  The proposed rulemaking includes compliance flexibility using emissions 

averaging.  (107, 111, 115, 117, 118) 

 

Response:  The Department appreciates the commentators’ support.  However, emissions 

averaging must occur in the same ozone nonattainment area as prescribed under the CAA. 

 

128. Comment:  NRG Energy, Inc. (formerly Reliant Energy and RRI Energy, and now 

including GenOn, Inc., after the 2012 GenOn-NRG merger) fully owns and operates five coal-

fired EGUs in Pennsylvania, and has ownership stakes in two other facilities. All seven facilities 

are in areas where 30% or greater of the surrounding population is below the poverty line. Two 

facilities, Keystone and Cheswick, use SCR to control emissions of NOx.  Conemaugh uses 

LNBs (although is installing SCR), and Seward uses SNCR.  Under the proposal, in order to 

maximize cost savings, NRG could potentially operate controls at its SCR-equipped units and 

avoid having to operate or install more effective controls at its other units.  Alternately, SCR 

controls could be operated only intermittently to hit a fleet-wide average, increasing emissions in 

local areas.  

 

This outcome would be potentially disastrous for low-income Pennsylvanians living in close 

proximity to these facilities and is clearly out of step with the recommendations of the 

Environmental Justice Work Group.  By allowing system-wide averaging, DEP is ignoring EPA 
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mandates on environmental justice concerns and the responsibilities of the Environmental Justice 

Advisory Board.  (113) 

 

Response:  The Department understands the commentator’s concerns regarding environmental 

justice issues.  The system-wide averaging provision set forth in § 129.98(a) has been revised 

from proposed to final rulemaking as follows: “System-wide emissions averaging must be 

among sources under common control of the same owner or operator within the same ozone 

nonattainment area in this Commonwealth.”  This clarification should assure that emissions 

averaging occurs among units under common control in the same ozone nonattainment area.   

 

Further, upon reevaluation of the NOx emissions data from the plants equipped with SCR 

technology, the Department concluded that a NOx emission limit of 0.12 lb/MMBtu was 

achievable with operation of SCR when an inlet temperature of 600°F is reached.  Subsection 

129.97(g) has been revised from proposed to final rulemaking to add § 129.97(g)(1)(viii), which 

states that the presumptive emission limitation for a combustion unit with a selective catalytic 

reduction system operating with an inlet temperature equal to or greater than 600°F is 0.12 lb 

NOx/million Btu heat input.  Subparagraph 129.97(g)(1)(viii) further states that compliance with 

this emission limit is also required when by-passing the selective catalytic reduction system.  

Therefore, operation of SCR for one facility cannot be used to offset non-operation of SCR from 

a different facility in an emissions averaging plan. 

 

On page 12280 of the preamble to the final rule for Implementation of the 2008 National 

Ambient Air Quality Standards for Ozone: State Implementation Plan Requirements, the EPA 

supported the use of area-wide emissions averaging.  The EPA states, “The EPA’s existing 

policy recognizes that states can meet NOx RACT requirements by submitting as part of their 

NOx RACT SIP submittal a demonstration that the weighted average NOx emission rate from 

sources in the nonattainment area subject to RACT achieves RACT-level reductions.”  The EPA 

also states, “Consistent with previous guidance, the EPA continues to believe that RACT can be 

met on average by a group of sources within a nonattainment area rather than at each individual 

source.”  See 80 FR 12264, 12280.  The emissions averaging provision included in § 129.98 is 

consistent with the EPA’s final rule. 

 

129. Comment:  The proposed alternative compliance mechanisms must include a rate sufficient 

to lower system-wide emissions.  The 30-day system-wide rolling average rate is set so high that 

it fails to require reductions at all sources.  The rulemaking may have the effect of allowing 

operators to discontinue the operation of NOx control equipment simply by running controls on a 

different unit.  Therefore, the emission rate needed to achieve compliance with system-wide 

average is not consistent with an appropriate level of post-combustion controls.  The averaging 

mechanism itself must reflect some level of control.  At minimum, the system-wide rate needs to 

incorporate a sufficient use of control technologies already installed on the unit(s).  A revision of 

the NOx rate ought to take into account unit configuration and control technologies that have 

already been installed.  (103) 

 

Response:  The final-form rulemaking will not allow the operator to discontinue the operation of 

NOx control equipment, such as SCR or SNCR, by operating controls on a different unit. 

 



 

EQB # 7-485                                                                                                                 IRRC # 3052  78 of 119 

A 30-day rolling limit addresses problems that are faced by certain owners and operators, 

including variability in fuel (such as in waste coal combustors), emission spikes during start-up 

and shutdown of the emission source, and emissions during malfunctions.  The 30-day rolling 

average will require that the owners and operators operate below the allowable standard in order 

to account for the occasional higher emissions.  Design limitations of the existing SCR and 

SNCR control technology installed on the affected coal-fired boilers dictate the operating 

parameters that are reasonably achievable.  However, based on consideration of comments 

received during the public comment period and on the evaluation of NOx emissions data for coal-

fired boilers for a 5-year period, the final-form regulation addresses the use of installed SCR or 

SNCR equipment in § 129.97(g)(1)(viii) and § 129.97(g)(1)(ix).  Further, the NOx emission limit 

for CFB combustion units in § 129.97(g)(1)(vi)(A) is lowered from the proposed 0.20 lb 

NOx/million Btu heat input to 0.16 lb NOx/million Btu heat input in the final-form regulation.   

 

Subsection 129.97(g) has been revised from proposed to final rulemaking to add § 

129.97(g)(1)(viii), which states that the presumptive emission limitation for a combustion unit 

with a selective catalytic reduction system operating with an inlet temperature equal to or greater 

than 600°F is 0.12 lb NOx/million Btu heat input.  Subparagraph 129.97(g)(1)(viii) further states 

that compliance with this emission limit is also required when by-passing the selective catalytic 

reduction system.  Therefore, operation of SCR for one facility cannot be used to offset non-

operation of SCR from a different facility in an emissions averaging plan. 

 

Final-form subparagraph 129.97(g)(1)(ix) establishes an emission limitation for a combustion 

unit with a selective non-catalytic reduction (SNCR) system as follows: 

 

     (ix)  For a combustion unit with a selective non-catalytic reduction system, the selective 

non-catalytic reduction system shall be operated with the injection of reagents including 

ammonia or other NOx-reducing agents, when the temperature at the area of the reagent 

injection is equal to or greater than 1600
o
F. 

 

The NOx emission limit for CFBs is lowered from proposed 0.20 lb NOx/million Btu heat input 

to 0.16 lb NOx/million Btu heat input in final-form § 129.97(g)(1)(vi)(A) as follows: 

   

 (g) The owner and operator of a NOx air contamination source specified in this subsection, 

which is located at a major NOx emitting facility or a VOC air contamination source 

specified in this subsection, which is located at a major VOC emitting facility subject to § 

129.96 may not cause, allow or permit NOx or VOCs to be emitted from the air 

contamination source in excess of the applicable presumptive RACT emission limitation: 

 

   (1) A combustion unit or process heater: 

… 

     (vi) For a coal-fired combustion unit with a rated heat input equal to or greater than 250 

million Btu/hour that is: 

 

       (A) A circulating fluidized bed combustion unit, 0.16 lb NOx/million Btu heat input. 

… 
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130. Comment:  Utilities should not be allowed to average their NOx emissions over their entire 

fleet of power plants in addition to allowing them to average these emissions over 30 days rather 

than the 1-hour or 8-hour standards.  Peaking units should not be allowed to average their NOx 

emissions over 30 days rather than 24 hours or less. (1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 15, 16, 17, 

18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 

45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 56, 58, 59, 60, 61, 62, 63, 65, 66, 70, 71, 72, 73, 74, 75, 76, 

77, 78, 79, 80, 81, 82, 88, 90, 91, 95, 96, 98, 99, 100, 113, 116, 123, 133) 

 

Response: The Department disagrees.  A 30-day rolling averaging period is appropriate to 

accommodate operation at varying load and operating conditions.  The 30-day rolling averages 

for combustion units are determined on an operating day basis by taking the total emissions 

during each 30-day rolling period and dividing by the total heat input during the same 30-day 

rolling period.  Therefore, there is no difference in impact of the 30-day rolling average for 

peaking units as compared to other units.     

 

A 30-day rolling limit addresses problems that are faced by certain owners and operators, 

including variability in fuel (such as in waste coal combustors), emission spikes during start-up 

and shutdown of the emission source, and emissions during malfunctions.  Due to these 

unavoidable circumstances, which are not indicative of normal operation, it would not be 

appropriate for the owners and operators of utilities using NOx CEMS to monitor the emissions 

from the source to be required to show compliance with the presumptive NOx RACT emission 

limitations over a 1-hour or 8-hour averaging period.  The 30-day rolling average will require 

that the owners and operators operate below the allowable standard in order to account for the 

occasional higher emissions.  A 30-day rolling average has been approved by the EPA to 

demonstrate compliance with the short-term RACT limitations in SIP revisions submitted by 

certain states including Wisconsin and New York.  Wisconsin’s RACT regulations include 

emissions averaging on a 30-day rolling basis for determining compliance.  Wisconsin described 

such a period as short term and noted that this approach would allow averaging of the typical 

variations in emission levels from a single unit.  See 75 FR 64155 (October 19, 2010) for 

Wisconsin; 78 FR 41846 (July 12, 2013) for New York.  

 

In a recent court decision from the 9
th

 Circuit Court of Appeals, the court stated in Nat'l Parks 

Conservation Ass'n v. EPA, No. 12-73710 (9th Cir. 2015) that, “EPA also properly set emissions 

limits for Corette [a coal-fired power plant] on a 30-day rolling average.  EPA’s reasoned 

disagreement on this topic with PPL Montana’s comment reflects its conclusion on a highly 

scientific question—the variance in emissions calculations that occurs when annualized rates are 

translated into thirty-day rolling averages—precisely the kind of question justifying deference to 

EPA’s discretion. See Nat’l Wildlife Fed’n v. U.S. Army Corps of Eng’rs, 384 F.3d 1163, 1177–

78 (9th Cir. 2004).”  Similarly, the Department is setting a 30-day rolling average in order to 

accommodate variances in hourly or daily emission calculations.  With these variances 

accommodated, the Department is able to set emission limitations at a lower level. 

 

Additionally, the EPA supports the use of area-wide emissions averaging in the preamble to the 

final rule for Implementation of the 2008 National Ambient Air Quality Standards for Ozone: 

State Implementation Plan Requirements. See 80 FR 12264, 12280 (March 6, 2015).  The EPA 

states on page 12280 that: “The EPA’s existing policy recognizes that states can meet NOx 
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RACT requirements by submitting as part of their NOx RACT SIP submittal a demonstration that 

the weighted average NOx emission rate from sources in the nonattainment area subject to RACT 

achieves RACT-level reductions.”  The EPA also states, “Consistent with previous guidance, the 

EPA continues to believe that RACT can be met on average by a group of sources within a 

nonattainment area rather than at each individual source.  Therefore, states can show that SIP 

provisions for these sources meet the ozone RACT requirement using the averaging approach.”  

The emissions averaging provision set forth in § 129.98 is consistent with the EPA’s final rule 

for Implementation of the 2008 National Ambient Air Quality Standards for Ozone: State 

Implementation Plan Requirements. 

 

131. Comment:  Emissions averaging is guaranteed to create “hot-spotting” somewhere in PA.  

(116) 

 

Response:  The Department disagrees that emissions averaging will create “hot-spotting.”  The 

system-wide averaging provision set forth in § 129.98(a) has been revised from proposed to final 

rulemaking as follows: “System-wide emissions averaging must be among sources under 

common control of the same owner or operator within the same ozone nonattainment area 

[emphasis added] in this Commonwealth.”  This clarification should assure that the emissions 

averaging occurs among units under common control in the same ozone nonattainment area.   

 

Additionally, the EPA supports the use of area-wide emissions averaging in the preamble to the 

final rule for Implementation of the 2008 National Ambient Air Quality Standards for Ozone: 

State Implementation Plan Requirements. See 80 FR 12264, 12280 (March 6, 2015).  The EPA 

states on page 12280 that: “The EPA’s existing policy recognizes that states can meet NOx 

RACT requirements by submitting as part of their NOx RACT SIP submittal a demonstration that 

the weighted average NOx emission rate from sources in the nonattainment area subject to RACT 

achieves RACT-level reductions.”  The EPA also states, “Consistent with previous guidance, the 

EPA continues to believe that RACT can be met on average by a group of sources within a 

nonattainment area rather than at each individual source.  Therefore, states can show that SIP 

provisions for these sources meet the ozone RACT requirement using the averaging approach.”  

The emissions averaging provision set forth in § 129.98 is consistent with the EPA’s final rule 

for Implementation of the 2008 National Ambient Air Quality Standards for Ozone: State 

Implementation Plan Requirements.  As a result, the concern related to “hot-spotting” is 

minimized.   

 

132. Comment:  Individual sources should be required to provide accurate - not averaged 

emission levels.  (55) 

 

Response:  Subsection 129.100(a) has been revised in the final-form regulation to set forth 

comprehensive requirements for measuring compliance with established emissions limitations.  

For the demonstration of compliance with the emissions averaging plan, the owner or operator of 

affected sources is required to include actual emissions from individual sources.  In addition, the 

owner or operator is required to provide actual emissions from each source to the Department’s 

emission inventory. This information is publicly available.   
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133. Comment:  Since some of the units at the site may have existing case-by-case RACT 

limitations or other permit limitations that are lower than the applicable presumptive RACT 

limit, the commentator recommends that such units be included in the emissions averaging 

equation at their permitted case-by-case RACT level rather than at the presumptive RACT level. 

(130) 

 

Response:  The Department agrees.  Subsection 129.98(e) has been revised in the final-form 

regulation to clarify that if the owner or operator of an air contamination source included in an 

averaging plan is subject to a numerical emission rate limit that is more stringent than the 

applicable allowable emission rate limitation set forth in § 129.97, then the numerical emission 

rate limit shall be used for the calculation of the allowable NOx mass emissions. 

 

Please note that the owners and operators of affected sources are required to meet the most 

stringent emission limitation as established in § 129.97(i) and § 129.97(j).  The owners and 

operators of affected units that are currently required to meet a more stringent limit as a result of 

other regulatory requirements, such as BAT, shall continue to meet those requirements.   

 

134. Comment:  The commentator recommends including actual start-up and shutdown 

emissions in compliance demonstrations in § 129.98.  (133) 

 

Response:  The Department agrees with the commentator.  Subsection 129.98(e) has been 

revised from proposed to final rulemaking to clarify that start-up, shutdown and malfunction 

emissions are included in the compliance determinations. 

 

135. Comment:  In proposed § 129.98(e), the daily actual NOx emission rate for air 

contamination source i, (Riactual) must include emissions from start-ups and shutdowns. (133) 

 

Response:  The Department agrees with the commentator.  Subsection 129.98(e) has been 

revised from proposed to final rulemaking to clarify that start-up, shutdown and malfunction 

emissions are included in the compliance determinations. 

 

136. Comment: As presently drafted, it is not clear that the owners and operators of sources that 

do not fall under a presumptive RACT requirement in § 129.97 but meet the requirements § 

129.99(b) and § 129.99(c) for potential to emit may avail themselves of the provisions of § 

129.98 to propose a plan for compliance through emissions averaging.  Emissions averaging 

offers important and appropriate flexibility to sources, but the regulations should clarify that 

sources not subject to presumptive RACT requirements may also avail themselves of the 

averaging option.  (102, 104, 110, 114, 125, 129, 131) 

 

Response:  The owners and operators of affected sources must be subject to a numerical 

presumptive RACT emission limitation to participate in facility-wide or system-wide averaging 

in accordance with § 129.98.  This numerical presumptive RACT emission limitation is used to 

determine compliance with the averaging standards. 

 

The affected owner or operator of any source that is not subject to a presumptive RACT 

requirement in § 129.97 may propose an alternative RACT emission limitation under § 129.99.  
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Alternative RACT emission limitations are determined on a case-by-case basis.  Compliance 

with an alternative RACT emission limitation may include emissions averaging, if appropriate.  

 

137. Comment:  Commentators support including emissions averaging in the proposed 

rulemaking, but that compliance option should be accessible at the discretion of the operator 

rather than requiring operators to first demonstrate that emission limits cannot be met for 

affected units.  (84, 104, 105, 107, 109, 110, 114, 115, 117, 118, 121, 125, 127, 129, 131) 

 

Response:   The Department disagrees with the commentators that the owner and operator of an 

affected source may choose the emissions averaging compliance option without requiring the 

owner or operator to first demonstrate that emission limits cannot be met for the affected units.  

The owner or operator of an affected source would have to demonstrate that the affected source 

cannot comply with the applicable standard in § 129.97 as part of the application for an operating 

permit modification or a plan approval, if otherwise required, for an emissions averaging plan 

under § 129.98.   

 

Subsection 129.98(a) has been revised in the final-form regulation to clarify that the owner or 

operator of a major NOx emitting facility subject to § 129.96 that includes at least one source 

subject to a NOx RACT emission limitation in § 129.97 that cannot meet the applicable NOx 

RACT emission limitation may elect to meet the applicable NOx RACT emission limitation in § 

129.97 by averaging NOx emissions on either a facility-wide or system-wide basis using a 30-

day rolling average.  System-wide emissions averaging must be among sources under common 

control of the same owner or operator within the same ozone nonattainment area in this 

Commonwealth.  The source that cannot meet the applicable NOx RACT emission limitation 

must be part of the emissions averaging plan so that its excess emissions can be averaged with 

the emissions from sources that are emitting below their limit.   

 

The owner and operator may choose the sources included in the emissions averaging plan to 

meet the applicable NOx RACT emission limitation in § 129.97 on a 30-day rolling average as 

long as the other sources meet the requirement of § 129.98(c).  An owner or operator must 

demonstrate that the emissions for other sources included in the averaging plan are below the 

applicable limits in § 129.97 in order to provide the cushion for averaging the excess emissions 

of the noncomplying source.  Further, as specified in § 129.98(a), sources which are included in 

a system-wide averaging plan must be under common control of the same owner or operator 

within the same ozone nonattainment area in this Commonwealth.   

 

138. Comment:  The Board should revise the provisions of the proposed rulemaking governing 

emissions averaging by expressly clarifying that a regulated entity may elect which regulated 

sources to include in any emissions averaging group, and by further clarifying that the election 

by a regulated entity to participate in the emissions averaging provisions of the RACT standards 

does not preclude such entity from using any other compliance option for regulated sources not 

included within an emissions average.  (104, 125, 130) 

 

Response:  The Department agrees in part with the commentators.  Subsection 129.98(a) has 

been revised in the final-form regulation to clarify that the owner or operator of a major NOx 

emitting facility subject to § 129.96 that includes at least one source subject to a NOx RACT 



 

EQB # 7-485                                                                                                                 IRRC # 3052  83 of 119 

emission limitation in § 129.97 that cannot meet the applicable NOx RACT emission limitation 

may elect to meet the applicable NOx RACT emission limitation in § 129.97 by averaging NOx 

emissions on either a facility-wide or system-wide basis using a 30-day rolling average.  System-

wide emissions averaging must be among sources under common control of the same owner or 

operator within the same ozone nonattainment area in this Commonwealth.  The source that 

cannot meet the applicable NOx RACT emission limitation must be part of the emissions 

averaging plan so that its excess emissions can be averaged with the emissions from sources that 

are emitting below their limit.   

 

The owner and operator may choose which other sources may be included in the emissions 

averaging plan to meet the applicable NOx RACT emission limitation in § 129.97 on a 30-day 

rolling average as long as the other sources meet the requirement of § 129.98(c).  An owner or 

operator must demonstrate that the emissions for other sources included in the averaging plan are 

below the applicable limits in § 129.97 in order to provide the cushion for averaging the excess 

emissions of the noncomplying source.  Further, sources which are included in a system-wide 

averaging plan must be under common control of the same owner or operator within the same 

ozone nonattainment area in this Commonwealth.   

 

The Department agrees that an owner and operator should not have to demonstrate that they 

cannot participate in either a facility-wide or system-wide NOx emissions averaging plan before 

proposing an alternative RACT requirement or RACT emission limitation.  Subsection 129.99(a) 

has been revised in the final-form regulation to specify that the owner or operator of an air 

contamination source subject to § 129.97 located at a major facility subject to § 129.96 that 

cannot meet the applicable presumptive RACT requirement or RACT emission limitation of § 

129.97 may propose an alternative RACT requirement or RACT emission limitation in 

accordance with § 129.99(d).  The owner or operator of an affected source would have to 

demonstrate that the affected source cannot comply with the applicable standard in § 129.97 as 

part of the application for an operating permit modification or a plan approval, if otherwise 

required, for a case-by-case determination under § 129.99(a).  The language in proposed § 

129.99(a) specifying that the owner or operator shall demonstrate that they cannot participate in 

either a facility-wide or system-wide NOx emissions averaging RACT operating permit 

modification under § 129.98 has been deleted from final-form § 129.99(a).   

 

The Department agrees in part that the owner and operator may use multiple compliance options, 

but only one compliance option may be used at a time to demonstrate compliance for an 

individual source.  The owner and operator of an individual affected source may demonstrate 

compliance for that source in one of three ways:  first, with the applicable presumptive RACT 

requirement or emission limitation in § 129.97; secondly, either by participating in an emissions 

averaging plan under § 129.98 or by submitting a request for a case-by-case RACT 

determination under § 129.99. 

 

139. Comment:  Clarify that the owner or operator may choose which units are included in 

averaging, with the remaining units subject to presumptive or case-by-case.  (130) 

 

Response:  Please see the Response to Comment 138. 
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140. Comment:  The proposed rulemaking should be clarified to expressly allow a regulated 

entity to determine at any time to discontinue reliance on emissions averaging for any sources, 

and thereafter adopt any alternative RACT compliance option available under the regulation. 

(104) 

 

Response:  The Department disagrees.  To preserve the overall emission limitations in an 

emissions averaging plan submitted to and approved by the Department under § 129.98, any 

changes to the number and type of sources in an approved emissions averaging plan would 

require the resubmission of the entire emissions averaging plan to the Department for review, 

analysis and approval.  Please also see the Response to Comment 138. 

 

141. Comment:  The proposed rulemaking includes additional provisions that would severely 

restrict the appropriate compliance flexibility otherwise afforded by facility-wide or system-wide 

averaging.  Among these provisions is calculating the emissions average and reducing it by 10% 

with no justification for the imposition of such penalty.  Imposing a 10% reduction also 

effectively changes the cost-effectiveness analysis. 

 

Two different facilities with the exact same sources could have different compliance limits based 

on whether they had combined or individual stacks, which could disproportionately penalize one 

facility in relation to a competitor.  

 

Commentators feel that the 10% penalty is ill-advised, unfair, unnecessary, unprecedented, 

inappropriate, arbitrary, and not justified.  The EQB should explain why the 90% factor is 

needed and reasonable.  (104, 107, 108, 109, 110, 112, 115, 117, 118, 125, 127, 128, 129, 131, 

134) 

 

Response:  Subsection 129.98(d) has been revised in the final-form regulation to clarify that the 

application for the Operating Permit Modification or the Plan Approval, if otherwise required, 

for averaging NOx emissions on either a facility-wide or system-wide basis using a 30-day 

rolling average submitted under § 129.98(b) must demonstrate that the aggregate NOx emissions 

emitted by the air contamination sources included in a NOx emissions averaging plan using a 30-

day rolling average are not greater than the NOx emissions that would be emitted by the group of 

included sources if each source complied with the applicable NOx RACT emission limitation in § 

129.97 on a source-specific basis. 

 

Subsection 129.98(e) has been revised in the final-form regulation to incorporate the following 

changes in the facility‐wide or system‐wide NOx emission averaging equation:  the 0.9 factor is 

removed and the final-form equation reflects a mass‐to‐mass comparison between actual and 

allowable NOx emissions.  Since the final rulemaking sets forth more stringent requirements and 

emission limitations for certain affected sources than were proposed, the 0.9 factor is not 

included in the final-form averaging equation. 

 

142. Comment:  Several commentators expressed concerns that the Department's proposed 

emissions averaging approach would provide no certainty to source operators, and instead would 

result in considerable variation in the calculated emissions averaging standard imposed upon the 

facility or system.  Because the 30-day average fluctuates constantly based upon the actual heat 
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input, it becomes extremely difficult for the facility or system operator to predict the standard to 

which the facility or system will be held at all times in the future.  Section 129.98 is unclear how 

the 30-day rolling average compliance period is to be established and compliance demonstrated. 

(104, 114, 125, 134) 

 

Response:  The Department disagrees with the commentators that the emissions averaging plan 

compliance option would not provide certainty to source owners and operators.  Subsection 

129.98(a) has been revised in the final-form regulation to clarify that the owner or operator of a 

major NOx emitting facility subject to § 129.96 that includes at least one source subject to a NOx 

RACT emission limitation in § 129.97 that cannot meet the applicable NOx RACT emission 

limitation may elect to meet the applicable NOx RACT emission limitation in § 129.97 by 

averaging NOx emissions on either a facility-wide or system-wide basis using a 30-day rolling 

average.  System-wide emissions averaging must be among sources under common control of the 

same owner or operator within the same ozone nonattainment area in this Commonwealth.  The 

source that cannot meet the applicable NOx RACT emission limitation must be part of the 

emissions averaging plan so that its excess emissions can be averaged with the emissions from 

sources that are emitting below their NOx emission limitation.   

 

The owner and operator may choose which other sources are included in the emissions averaging 

plan to meet the applicable NOx RACT emission limitation in § 129.97 on a 30-day rolling 

average as long as the other sources meet the requirement of § 129.98(c).  An owner or operator 

must demonstrate that the emissions for other sources included in the emissions averaging plan 

are below the applicable limits in § 129.97 in order to provide the cushion for averaging the 

excess emissions of the noncomplying source.  Further, sources which are included in a system-

wide averaging plan must be under common control of the same owner or operator within the 

same ozone nonattainment area in this Commonwealth.   

 

Subsection 129.98(d) has been revised from proposed to final rulemaking to clarify that the 

application for the Operating Permit Modification or the Plan Approval, if otherwise required, 

for averaging NOx emissions on either a facility-wide or system-wide basis using a 30-day 

rolling average submitted under § 129.98(b) must demonstrate that the aggregate NOx emissions 

emitted by the air contamination sources included in the facility-wide or system-wide NOx 

emissions averaging plan using a 30-day rolling average are not greater than the NOx emissions 

that would be emitted by the group of included sources over a period of 30 operating days if each 

source complied with the applicable NOx RACT emission limitation in § 129.97 on a source-

specific basis.  The allowable emissions are necessarily determined using the actual operation of 

the sources in the plan.  The owner or operator assumes the responsibility to meet the allowable 

emission limit.  Alternatively, the owner or operator may submit a proposal under § 129.99 for 

an alternative emission limit on a case-by-case basis. 

 

Subsection 129.98(e) has been revised from proposed to final rulemaking to incorporate the 

following changes in the facility‐wide or system‐wide NOx emission averaging equation:  the 0.9 

factor is removed and the final-form equation reflects a mass‐to‐mass comparison between actual 

and allowable NOx emissions.  The Department believes that the mass-to-mass comparison 

included in the final rulemaking provides enough certainty for source owners and operators for 

the demonstration of compliance on a facility-wide or system-wide basis.  Since the final 
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rulemaking sets forth more stringent requirements and emission limitations for certain affected 

sources than were proposed, the 0.9 factor is not included in the averaging equation. 

 

The final-form regulation clarifies that for combustion units the 30-day rolling averages are 

determined on an operating day basis by taking the mass of total emissions and dividing by the 

total heat input during each period of 30 consecutive operating days.  The 30 consecutive 

operating days may span more than 30 consecutive calendar days. 

 

143. Comment:  The averaging provisions unfairly penalize facilities that want to average two 

or more sources to meet presumptive RACT limits.  The averaging provisions do not provide a 

relevant mechanism for a cement kiln to demonstrate compliance.  The section must address how 

cement kiln emissions in lb NOx/ton of clinker are to be averaged. The unprecedented 90% limit 

discourages presumptive RACT limits and should be dropped.  (108, 112, 128) 

 

Response:  Subsection 129.98(d) has been revised in the final-form regulation to clarify that the 

application for the Operating Permit Modification or the Plan Approval, if otherwise required, 

for averaging NOx emissions on either a facility-wide or system-wide basis using a 30-day 

rolling average submitted under § 129.98(b) must demonstrate that the aggregate NOx emissions 

emitted by the air contamination sources included in the facility-wide or system-wide NOx 

emissions averaging plan using a 30-day rolling average are not greater than the NOx emissions 

that would be emitted by the group of included sources if each source complied with the 

applicable NOx RACT emission limitation in § 129.97 on a source-specific basis. 

 

Subsection 129.98(e) has been revised in the final-form regulation to incorporate the following 

changes in the facility‐wide or system‐wide NOx emission averaging equation:  the 0.9 factor is 

removed and the final-form equation reflects a mass‐to‐mass comparison between actual and 

allowable NOx emissions.  Since the final rulemaking sets forth more stringent requirements and 

emission limitations for certain affected sources than were proposed, the 0.9 factor is not 

included in the averaging equation. 

 

The final-form regulation clarifies that for combustion units the 30-day rolling averages are 

determined on an operating day basis by taking the mass of total emissions and dividing by the 

total heat input during each period of 30 consecutive operating days.  The 30 consecutive 

operating days may span more than 30 consecutive calendar days. 

 

144. Comment:  The proposed rulemaking’s equation for calculating the 30-day rolling average 

should reflect what the proposed rulemaking’s actual text provides for, which is that the value for 

the 30-day rolling average is calculated by taking the total mass of NOx emissions for the sources 

under the plan (over the 30-day period) and comparing that with the total mass of NOx that the 

sources could have emitted by using the emission rates under the presumptive RACT.  In such 

instances, the actual value of emissions must then be less than or equal to the allowable 

emissions over the 30-day period.  Additionally, the averaging equation should also be 

generalized to allow operators to use engineering units consistent with the type of equipment or 

process.  (84, 105, 107, 108, 112, 115, 117, 125, 128, 129) 
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Response:  The Department agrees with the commentators’ suggestion about the 30-day rolling 

average equation.  The facility‐wide NOx emission averaging equation set forth under § 

129.98(e) has been revised in the final-form regulation to reflect a mass‐to‐mass comparison 

between actual and allowable NOx emissions.  The aggregated actual emissions from sources 

included in the averaging plan must be no greater than aggregated allowable emissions on a 30‐
day rolling basis.  The allowable emissions are necessarily determined using the actual operation 

of the emission sources included in the plan.  The owner or operator assumes the responsibility 

to meet the allowable emission limit.  Please see the Response to Comment 138 for information 

about how emission sources are selected for inclusion in an emissions averaging plan proposal 

submitted under § 129.98.   

 

Subsection 129.98(d) has been revised in the final-form regulation to clarify that the application 

for the Operating Permit Modification or the Plan Approval, if otherwise required, for averaging 

NOx emissions on either a facility-wide or system-wide basis using a 30-day rolling average 

submitted under § 129.98(b) must demonstrate that the aggregate NOx emissions emitted by the 

air contamination sources included in the facility-wide or system-wide NOx emissions averaging 

plan using a 30-day rolling average are not greater than the NOx emissions that would be emitted 

by the group of included sources if each source complied with the applicable NOx RACT 

emission limitation in § 129.97 on a source-specific basis. 

 

Subsection 129.98(e) has been revised in the final-form regulation to incorporate the following 

changes in the facility‐wide or system‐wide NOx emissions averaging equation:  the 0.9 factor is 

removed and the final-form equation reflects a mass‐to‐mass comparison between actual and 

allowable NOx emissions.  Since the final rulemaking sets forth more stringent requirements and 

emission limitations for certain affected sources than were proposed, the 0.9 factor is not 

included in the averaging equation. 

 

145. Comment:  Other states, for example New York, New Jersey and New Hampshire, 

established a fixed emission averaging standard (fixed mass approach) based on a presumptive 

RACT limit multiplied by the maximum hourly heat input for each unit in the system. The NOx 

facility-wide and system-wide emissions averaging provisions should be revised to establish a 

standard equal to a maximum aggregate hourly mass emission rate for the sources included 

within the average derived by multiplying the presumptive RACT for each EGU in the system by 

that unit’s maximum rated heat input. 

 

The recommended approach ensures that the calculation of the maximum mass emission rate for 

the group of sources is consistent with the allowable emission rates under RACT for each 

individual source included within the group.  This approach could support a reduction in the 

presumptive RACT standards for certain coal-fired sources to be as low as 0.20 lb/MMBtu 

which is half the current RACT limit of 0.4 lb/MMBtu.  (84, 105, 125, 129) 

 

Response: The Department disagrees with the commentators’ recommended approach.  The 

Department believes that the commentators want to use the sum of the mass emissions calculated 

for all units operating at their respective maximum capacities to determine the allowable 

emission limit in the emissions averaging plan.   
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The approach of calculating the mass emission limitation with each individual source’s 

maximum operating capacity versus actual operational conditions artificially inflates the 

calculated allowable emission limitation.  The difference between the calculated values for mass 

emissions using the maximum operating capacity values and using actual operation values could 

then be used to offset an included source that significantly exceeds its individual applicable 

presumptive NOx emission limitation.  Under this approach, each source in the emissions 

averaging plan could exceed the applicable presumptive NOx emission limitation while all 

sources in the emissions averaging plan as a whole would still be in compliance.  This would be 

contrary to the Department’s intent that the total emissions from the sources included in an 

emissions averaging plan are to be no greater than if each source individually met their 

applicable presumptive NOx emission limitation. 

 

The facility‐wide NOx emission averaging equation set forth under § 129.98(e) has been revised 

in the final-form regulation to reflect a mass‐to‐mass comparison between actual and allowable 

NOx emissions.  The aggregated actual emissions from sources included in the emissions 

averaging plan must be no greater than aggregated allowable emissions on a 30‐day rolling basis.  

The allowable emissions are necessarily determined using the actual operation of the emission 

sources included in the plan.  The owner or operator assumes the responsibility to meet the 

allowable emission limit.   

 

It is incorrect to assert that the New Jersey DEP RACT regulation allows a fixed mass approach 

for emissions averaging.  Based on the Department’s review, the New Jersey RACT regulation 

requires each unit to meet a daily maximum emission rate in addition to complying with RACT 

requirements on a 30-day rolling basis.  For compliance with a 30-day rolling average, the 

allowable emission rate in the New Jersey DEP RACT regulation is calculated using the actual 

heat input to the averaging unit. 

 

The New Hampshire Department of Environmental Services (DES) NOx RACT regulations 

address averaging of emissions to comply with NOx emission limits on a 24-hour basis.  New 

York Department of Environmental Conservation (DEC) NOx RACT regulations require that the 

system averaging plan employ a weighted average permissible emission rate, which is not a fixed 

mass approach. 

 

146. Comment:  Use annual emissions averaging reconciliation rather than a 30-day rolling 

average.  (107, 115, 117, 118) 

 

Response: The Department believes that annual averaging is not appropriate for the 

demonstration of compliance with the RACT emission limitations.  The averaging time for the 

RACT emission limits should be as short as practicable and consistent with the NAAQS for 

ozone.  The Department believes that the 30-day rolling average is appropriate to accommodate 

variations in operational conditions.  Additionally, Wisconsin’s RACT regulations, approved by 

the EPA at 75 FR 64155 (October 19, 2010), include emissions averaging on a 30-day rolling 

basis for determining compliance.  Wisconsin described such a period as short term and noted 

that this approach would allow averaging of the typical variations in emission levels from a 

single unit. 
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The Department therefore has retained the emissions averaging equation in § 129.98(e) based on 

a 30-day rolling average in the final-form regulation.  For sources equipped with CEMS, a 30-

day rolling averaging period is appropriate to accommodate operation at varying load and 

operating conditions.  A 30-day rolling average limit addresses problems faced by certain owners 

and operators, including variability in fuel, emission spikes during start-up and shutdown of the 

emission source, and emissions during malfunctions.  The 30-day rolling average requires that 

the owners and operators operate below the allowable standard in order to account for the 

occasional higher emissions.  For the owners and operators of sources that are not equipped with 

CEMS, compliance with the presumptive NOx RACT emission limitations shall be shown with 

appropriate EPA reference-method source testing. 

  

147. Comment:  The proposed rulemaking fails to allow for averaging to be used with respect to 

VOC emissions. (107, 114, 115, 118) 

 

Response:  The number of facilities potentially subject to the presumptive VOC emission 

limitations included in the final rulemaking is too limited to justify the use of system-wide 

averaging.  Unlike NOx emissions monitoring, VOC emissions are not monitored continuously 

through the use of CEMS.  The VOC presumptive requirements for combustion units or other 

combustion sources located at major VOC emitting facilities do not include any VOC emission 

rates and therefore could not be included in emissions averaging plans. 

 

148. Comment:  We recommend that the averaging plan be structured to allow for facilities to 

provide deeper reductions during the ozone season when reductions are needed than during the 

remainder of the year while still complying with an annual average cap. (130) 

 

Response:  The Department disagrees.  The Clean Air Act requires that RACT requirements be 

applicable to major sources of NOx or VOCs on a year-round basis.  The final-form RACT 

regulation implements requirements for the control of NOx and VOC emissions on an annual 

basis.  Requirements addressing ozone season emission reductions are not appropriate for 

inclusion in rulemakings setting forth RACT requirements.  Therefore, the owners and operators 

of affected facilities are not required to further reduce emissions during ozone season under the 

final RACT rulemaking.  The owners and operators of affected facilities are not restricted under 

RACT regulations, however, to further reduce their NOx emissions during ozone season if they 

so choose.   

 

149. Comment:  There are no ozone season restrictions in the proposed rulemaking nor are such 

restrictions mentioned in the supporting documentation for the proposed rulemaking. The 

commentators request that the rulemaking specify that the presumptive RACT averaging period 

applies only during the ozone season. (112, 113) 

 

Response:  The Department disagrees. The final rulemaking addresses the Commonwealth’s 

obligations under the APCA, the CAA and regulations issued under the CAA to establish RACT 

requirements for the 8-hour ozone NAAQS promulgated in 1997 and revised in 2008.   RACT 

applies to the owners and operators of existing major stationary sources of NOx and VOCs in 

ozone nonattainment areas on a year-round basis.  Therefore, the final-form RACT regulation 

implements year-round requirements for the control of NOx and VOC emissions.   
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150. Comment:  Eliminate “... that cannot meet the applicable NOx RACT requirement or NOx 

RACT emission limitation...” from § 129.98 as it prohibits a source from submitting a 

“compliant plan.”  (129) 

 

Response:  Subsection 129.98(a) has been revised in the final-form regulation to clarify that the 

owner or operator of a major NOx emitting facility that includes at least one source subject to a 

NOx RACT emission limitation that cannot meet the applicable NOx RACT emission limitation 

may elect to meet the applicable NOx RACT emission limitation by averaging NOx emissions on 

either a facility-wide or system-wide basis using a 30-day rolling average. 

 

151. Comment:  The EQB should clarify that compliance with the 30-day rolling average 

emission rate is based upon the average of each daily average for the 30 operating day period. 

(131) 

 

Response:  Subsection 129.98(e) has been revised in the final-form regulation to clarify that the 

30-day rolling averages for combustion units are determined on an operating day basis by taking 

the mass of total emissions and dividing by the total heat input during each period of 30 

consecutive operating days to calculate the average mass of emissions for that 30-operating day 

period.  The revisions to § 129.98(e) also incorporate the following changes in the facility‐wide 

or system‐wide NOx emission averaging equation:  the 0.9 factor is removed and the final-form 

equation reflects a mass‐to‐mass comparison between actual and allowable NOx emissions.   

 

Subsection 129.98(d) has been further revised in the final-form regulation to clarify that the 

application for the Operating Permit Modification or the Plan Approval, if otherwise required, 

for averaging NOx emissions on either a facility-wide or system-wide basis using a 30-day 

rolling average submitted under § 129.98(b) must demonstrate that the aggregate NOx emissions 

emitted by the air contamination sources included in the facility-wide or system-wide NOx 

emissions averaging plan using a 30-day rolling average are not greater than the NOx emissions 

that would be emitted by the group of included sources over a period of 30 consecutive operating 

days if each source complied with the applicable NOx RACT emission limitation in § 129.97 on 

a source-specific basis.  

 

152. Comment:  The commentator recommends that the Department identify what changes will 

mandate a change to the RACT averaging permit in § 129.98. (133) 

 

Response:  The Department does not agree that § 129.98 needs to identify what changes will 

mandate a change to the applicable operating permit.  Any change that an owner or operator of 

an affected facility proposes to the RACT NOx emissions averaging plan would require a 

modification to the Title V Operating Permit, which incorporates the applicable RACT emission 

averaging requirements. The proposed modifications would be subject to at least a 30-day public 

comment period in accordance with existing public participation provisions in 25 Pa. Code 

Chapter 127, Subchapters F and G (relating to Operating Permit Requirements and Title V 

Operating Permit Requirements, respectively).  It should be noted that there is no separate 

“RACT averaging permit.” 
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153. Comment:  The commentator recommends using the term "operating permit" and 

"operating permit modification" consistently in § 129.98.  (133) 

 

Response:  The Department agrees with the commentator. The emissions averaging 

requirements of § 129.98 have been revised from proposed to final rulemaking to replace the 

term “operating permit modification” with the term “emissions averaging plan,” where 

appropriate.  The emissions averaging plan will be incorporated into the applicable Operating 

Permit through the use of an application for an Operating Permit Modification.  The change from 

‘operating permit modification’ to ‘emissions averaging plan’ should alleviate any potential 

ambiguity in the regulatory language.  

 

154. Comment:  The commentators advise the Board to amend the averaging provisions of 

proposed § 129.98 to ensure that averaging plans including units inside designated nonattainment 

areas achieve at least RACT level reductions - excess reductions from outside any designated 

nonattainment area boundaries cannot be used to offset emissions above allowable RACT 

emissions inside any designated nonattainment area boundary.  This change is necessary to 

conform to the CAA under the ruling of the Courts in NRDC v. EPA, 571 F.3d 1245 (D.C. Cir. 

2009).  (109, 113, 133) 

 

Response:  The Department agrees.  Subsection 129.98(a) has been revised from proposed to 

final rulemaking to address the commentators’ concerns.  Subsection 129.98(a) provides as 

follows: “System-wide emissions averaging must be among sources under common control of 

the same owner or operator within the same ozone nonattainment area in this Commonwealth.”  

This approach should assure that emissions averaging will occur among units under common 

control of the same owner or operator in the same ozone nonattainment area, as prescribed by the 

CAA and the DC Circuit ruling in the 2009 NRDC v. EPA case.   

 

155. Comment:  The proposed rulemaking does not expressly provide that a source subject to a 

RACT standard based on a case-by-case analysis would be able to demonstrate compliance over 

a 30-day rolling average. The proposed rulemaking should be revised to clarify that any source 

using a CEMS to demonstrate compliance with any established RACT standard shall be allowed 

to evaluate compliance as a 30-day rolling average.  (104, 110, 125) 

 

Response: The Department disagrees that the final rulemaking must expressly set forth that the 

owner and operator of a source subject to a RACT standard based on a case-by-case analysis 

may demonstrate compliance using a 30-day rolling average.  The final rulemaking allows the 

owner or operator of an affected source equipped with NOx CEMS to demonstrate compliance 

with presumptive RACT limitations on a 30-day rolling basis.  A proposal for an alternative 

case-by-case RACT requirement or limitation submitted under § 129.99 may include averaging 

to demonstrate compliance.  For sources not subject to the presumptive RACT limits, the 

Department will determine appropriate RACT requirements and emission limitations on a case-

by-case basis.      

 

156. Comment:  Eliminate the requirement for the permittee to seek a permit modification to 

establish a NOx RACT averaging plan.  This requirement is unnecessary and inconsistent with 

EPA guidance.  Operating permit modifications are NOT necessary per EPA’s White Paper 
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Number 2 for Improved Implementation of the Part 70 Operating Permits Program.  They should 

be replaced with “compliant plans.”  (129) 

  

Response:  The Department disagrees.  The emissions averaging plan must be memorialized in 

either an Operating Permit or a Plan Approval in order to be Federally enforceable.  If the 

installation of control devices or other sources is not required, the NOx RACT emissions 

averaging plan will be incorporated in an applicable Operating Permit.  If the installation or 

modification of sources or devices is necessary, the emissions averaging plan will be included in 

a Plan Approval issued by the Department. 

 

157. Comment:  Subsection 129.98(m) seems to intend to create liability for operating a source 

in violation of the averaging provision, but the language fails to actually describe the actions that 

create such liability.  While it does describe that the violation is “at that source or other source in 

the operating permit modification,” it is difficult to understand how this description will impact 

enforcement as a practical matter. (114) 

 

Response:  Subsection 129.98(m) has been revised in the final-form regulation to clarify that the 

owner and operator of the air contamination sources included in a facility-wide or system-wide 

NOx emissions averaging plan submitted under § 129.98(b) shall be liable for a violation of an 

applicable NOx RACT emission limitation at each source included in the NOx emissions 

averaging plan.  All sources included in a NOx RACT averaging plan are considered in violation 

should the calculated emission limitation be exceeded. 

 

158. Comment:  The language in proposed § 129.98(m) should be changed to state that an 

operating permit would be violated, not an operating permit modification. (133)    

 

Response:  Subsection 129.98(m) has been revised in the final-form regulation to read as 

follows: “The owner and operator of the air contamination sources included in a facility-wide or 

system-wide NOx emissions averaging plan submitted under subsection (b) shall be liable for a 

violation of an applicable NOx RACT emission limitation at each source included in the NOx 

emissions averaging plan.” 

 

§ 129.100. Compliance demonstration and recordkeeping requirements. 

 

 § 129.100(a) and § 129.100(c).  Source Testing and Monitoring 

 

159. Comment:  Many of these provisions do not meet the CAA requirement for monitored, 

verifiable, measurable and Federally enforceable emissions control.  (55, 61, 116) 

 

Response:  The Department disagrees.  Section 129.100 of the final-form regulation contains 

adequate requirements for monitoring that are measurable and verifiable.  The requirements will 

be Federally enforceable upon approval by the EPA as a revision to the Commonwealth’s SIP.   

 

160. Comment:  Provide scientifically approved methods of measuring day to day compliance 

of NOx and VOCs, as required under the CAA.  (55, 61, 116) 
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Response:  Section 129.100 has been revised in the final rulemaking to set forth comprehensive 

monitoring and testing procedures for demonstrating compliance with presumptive RACT 

emissions limitations. The owner and operator of an air contamination source equipped with a 

CEMS, except for municipal waste combustors, must conduct monitoring and testing in 

accordance with the requirements of Chapter 139, Subchapter C (relating to requirements for 

source monitoring for stationary sources).  The owner and operator of a Portland cement kiln 

equipped with a CEMS  must conduct monitoring of clinker production rates in accordance with 

the requirements in 40 CFR 63.1350(d).  The owner and operator of a municipal waste 

combustor equipped with a CEMS must conduct monitoring and testing in accordance with the 

requirements in Chapter 139, Subchapter C, using a daily average.  The owner and operator of an 

air contamination source that is not equipped with a CEMS must conduct monitoring and testing 

in accordance with a Department-approved emissions source test that meets the requirements of 

Chapter 139, Subchapter A.  The Department-approved source test is required one time in each 

5-year calendar period. 

 

161. Comment:  The commentator recommends that the rulemaking should mandate that 

sources not using CEMS monitor compliance with periodic stack tests and parametric 

monitoring.  (133) 

 

Response:  The Department agrees with the commentator.  Proposed § 129.100(a)(2) has been 

revised to final-form § 129.100(a)(4)  as follows:  “The source test shall be conducted  one time 

in each 5-year calendar period.”  The applicable Title V Operating Permit (as defined in § 121.1) 

will include source-specific monitoring requirements to ensure compliance with all applicable 

emission limitations.   

 

162. Comment:  NOx emissions should be monitored by pollution sources and over a 1-hour and 

8-hour standard. (1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 

27, 28, 29, 30, 31, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 

54, 58, 59, 60, 66, 74, 75, 76, 77, 78, 79, 81, 88, 91, 94, 96, 98, 99, 100, 101, 113, 123, 133)  

 

Response:  The Department disagrees.  For sources equipped with CEMS, a 30-day rolling 

averaging period is appropriate to accommodate operation at varying load and operating 

conditions.     

 

A 30-day rolling limit addresses problems that are faced by certain owners and operators, 

including variability in fuel (such as in waste coal combustors), emission spikes during start-up 

and shutdown of the emission source, and emissions during malfunctions.  Due to these 

unavoidable circumstances, which are not indicative of normal operation, it would not be 

appropriate for the owners and operators of utilities using NOx CEMS to monitor the emissions 

from the source to be required to show compliance with the presumptive NOx RACT emission 

limitations over a 1-hour or 8-hour averaging period.  The 30-day rolling average requires that 

the owners and operators operate below the allowable standard in order to account for the 

occasional higher emissions.  A 30-day rolling average has been approved by the EPA to 

demonstrate compliance with the short-term RACT limitations in SIP revisions submitted by 

certain states including New York and Wisconsin. 
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Wisconsin’s RACT regulations, approved by the EPA at 75 FR 64155 (October 19, 2010), 

include emissions averaging on a 30-day rolling basis for determining compliance.  Wisconsin 

described such a period as “short term” and noted that this approach would allow averaging of 

the typical variations in emission levels from a single unit. 

 

For sources not equipped with CEMS, compliance with the presumptive NOx RACT emission 

limitations must be demonstrated with appropriate EPA reference-method source testing.   

 

Therefore, § 129.100 of the final-form RACT regulation contains adequate requirements for 

monitoring that are measurable and verifiable.  The requirements will be Federally enforceable 

upon approval by the EPA as a revision to the Commonwealth’s SIP.   

 

163. Comment:  The RACT rulemaking should require that each RACT permit shall include 

periodic monitoring that is sufficient to yield reliable data from the relevant time periods that are 

representative of the source's compliance with the permit. Even with a more frequent source test, 

additional monitoring such as direct monitoring of NOx and VOCs, parametric monitoring where 

controls are in place, etc., may be required to assure compliance at all times.  (133) 

 

Response:  The Department agrees with the commentator.  Proposed § 129.100(a)(2) has been 

revised to final-form § 129.100(a)(4) and the following language is added:  “The source test shall 

be conducted one time in each 5-year calendar period.”  The applicable Title V Operating Permit 

will include source-specific monitoring requirements to ensure compliance with all applicable 

emission limitations.   

 

164. Comment:  The commentators request that the Department allow the last approved 

emission source test that has been conducted within 5 years of the effective date of the 

rulemaking to be used to demonstrate compliance.  This period is consistent with the term of the 

stack testing requirements of the Title V Operating Permits.  The commentators further request 

that sources that already have a periodic testing requirement in their operating permit be allowed 

to stay on that same test schedule provided that there have been no changes to the source, i.e. the 

test clock would not be reset for applicable sources such that future testing would be required in 

the same time frame, possibly within a few weeks of one another, rather than staggered 

throughout the year.  (118, 132, 134) 

 

Response:  The Department disagrees with the commentator.  A waiver is available only if a 

Department-approved source test has been performed in accordance with the requirements of 

Chapter 139, Subchapter A, within 12 months prior to the effective date of adoption of the final-

form regulation for a source subject to § 129.96(a) and within 12 months prior to the effective 

date of adoption of the final-form regulation or within 12 months prior to the date that the source 

meets the definition of a major NOx emitting facility or major VOC emitting facility, whichever 

is later, for a source subject to § 129.96(b).  The data gathered from testing that is older than 1 

year may not be representative of the current operation of the source.  The final rulemaking has 

been revised, however, to allow subsequent stack testing to be conducted one time in each 5-year 

calendar period.  Proposed § 129.100(a)(2) has been revised in  final-form § 129.100(a)(4) as 

follows:  “The source test shall be conducted one time in each 5-year calendar period.”   
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165. Comment:  The waiver related to stack testing compliance demonstration in § 129.100(c) 

should be available to all sources subject to the proposed rulemaking including those subject to § 

129.99, the case-by-case RACT determination. (93) 

 

Response: The affected owner or operator of any source that is not subject to a presumptive 

RACT requirement may propose an alternative RACT emission limitation under § 129.99.  The 

alternative RACT proposal may include alternative methods of compliance demonstration, 

including the use of previously performed source testing.  Since this would involve case-by-case 

approval by the Department, additional regulatory requirements for source-specific proposals 

should not be prescribed in the final rulemaking.      

 

166. Comment:  Cement kilns do not directly measure clinker production. Industry measures 

raw material feed to the kiln and uses a kiln feed to clinker factor to estimate clinker production.  

Adopt the same approach used in the Portland Cement MACT rule. Specifically, per 40 CFR 

63.1350(d), the industry is required to "Install, calibrate, maintain, and operate a permanent 

weigh scale system to  measure and record weight rates in tons-mass per hour of the amount of 

feed to the kiln.  The system of measuring feed must be maintained within ±5 percent accuracy.  

Calculate your hourly clinker production rate using a kiln-specific feed to clinker ratio based on 

reconciled clinker production determined for accounting purposes and recorded feed rates. This 

ratio must be updated monthly. Note that if this ratio changes at clinker reconciliation, you must 

use the new ratio going forward, but you do not have to retroactively change clinker production 

rates previously estimated.”  (108, 128, 134) 

 

Response:  The Department agrees with the commentators.  Paragraph 129.100(a)(2) has been 

revised in the final-form regulation to  specify that the owner and operator of a Portland cement 

kiln with a CEMS shall monitor clinker production rates in accordance with 40 CFR 63.1350(d).  

The requirements under 40 CFR 63.1350(d) allow the owner or operator of a Portland cement 

kiln to either measure hourly clinker production or calculate hourly clinker production rates 

using a kiln-specific feed to clinker ratio.   

 

Please note that the requirement of proposed § 129.100(a)(2) for the owner and operator of an air 

contamination source without a CEMS is revised to § 129.100(a)(4) in the final-form regulation.   

This provision specifies that the source test shall be conducted one time in each 5-year calendar 

period, as follows: 

 

For an air contamination source without a CEMS, monitoring and testing in accordance with 

a Department-approved emissions source test that meets the requirements of Chapter 139, 

Subchapter A (relating to sampling and testing methods and procedures). The source test 

shall be conducted one time in each 5-year calendar period. 

 

167. Comment:  Measuring compliance on a 30-day rolling average basis is complicated in this 

industry where daily clinker production is not directly measured. The EPA recently addressed 

this situation in the NESHAP for Portland Cement plants and allows for feed to be measured and 

clinker production then derived from the measured feed.  Moreover, the EPA recognized that 

clinker production is reconciled for accounting purposes such that the feed to clinker ratio may 

be adjusted.  See 40 CFR 63.1350(d)(l)(ii).  Allowing for compliance on an ozone season basis 
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will greatly simplify the compliance demonstration, without increasing emissions in any 

measurable way.  It will simply allow for sources to account for short term increases during 

abnormal.  To the extent that the EQB requires year-round compliance, the compliance period 

should be based on calendar year performance because the 30-day rolling average is more 

complicated for this industry.  (127, 128)  

 

 

Response:  The Department disagrees with the commentators. The final rulemaking addresses 

the Commonwealth’s obligations under the CAA to establish RACT requirements for the 8-hour 

ozone NAAQS promulgated in 1997 and revised in 2008.  RACT applies to the owners and 

operators of existing major stationary sources of NOx and VOCs in ozone nonattainment areas on 

a year-round basis.  The final-form RACT regulation implements requirements for the control of 

NOx and VOC emissions year-round.  Allowing for compliance on an ozone season basis will 

not address the annual RACT requirements.  Consequently, the emissions averaging period 

applies year-round. 

 

The monitoring requirements for the owners and operators of Portland cement kilns to measure 

clinker production have, however, been addressed.  Paragraph 129.100(a)(2) has been revised in 

the final-form regulation to specify that the owner and operator of a Portland cement kiln with a 

CEMS shall monitor clinker production rates in accordance with 40 CFR 63.1350(d).  The 

Federal requirements in 40 CFR 63.1350(d) allow the owner or operator of a Portland cement 

kiln to either measure hourly clinker production or calculate hourly clinker production rates 

using a kiln-specific feed to clinker ratio.   

 

Please note that proposed § 129.100(a)(2) for the owner and operator of an air contamination 

source without a CEMS is revised to § 129.100(a)(4) of the final-form regulation. Paragraph 

129.100(a)(4) specifies that the source test shall be conducted one time in each 5-year calendar 

period, as follows: 

 

For an air contamination source without a CEMS, monitoring and testing in accordance with 

a Department-approved emissions source test that meets the requirements of Chapter 139, 

Subchapter A (relating to sampling and testing methods and procedures).  The source test 

shall be conducted one time in each 5-year calendar period. 

 

168. Comment:  Please provide for a reasonable data substitution methodology for missing 

CEMS data.  The proposed rulemaking appears to be silent on missing CEMS data.  The 

previous rulemakings limiting NOx emissions from cement kilns specifically addressed data 

substitution and allowed for an alternative data substitution methodology to be negotiated with 

the DEP.  (127) 

 

Response:  The CEMS used to demonstrate compliance with presumptive NOx RACT emission 

limitations must be operated in accordance with 25 Pa. Code Chapter 139 (relating to sampling 

and testing).  The CEMS data substitution methodology will be approved by the Department in 

accordance with Chapter 139.  

 



 

EQB # 7-485                                                                                                                 IRRC # 3052  97 of 119 

169. Comment:  When demonstrating compliance via CEMS, is the compliance demonstration 

continuous or only required one time?  If the intent is for CEMS to be used to continuously to 

demonstrate compliance, how will compliance be tracked (especially if multiple fuels are being 

burned)?  (114) 

 

Response:  CEMS is a continuous demonstration of compliance. The applicable RACT multiple 

fuel emission limit for a unit firing multiple fuels must be determined on a total heat input fuel 

weighted basis using the equation set forth in § 129.97(g)(4) of the final rulemaking. 

 

170. Comment:  Clarify that any RACT-affected emission unit that demonstrates compliance 

through the use of a CEMS would perform that demonstration over at least a 30-day operating 

period, similar to the RACT regulations of other states.  (125) 

 

Response:  Section 129.100 of the final rulemaking provides that the owner and operator of an 

affected air contamination source equipped with a CEMS, except for municipal waste 

combustors, shall conduct monitoring and testing in accordance with the requirements of Chapter 

139 using a 30-day rolling average.  The 30-day rolling average for combustion units is 

calculated using 30 operating days. 

 

The monitoring requirements for the owners and operators of Portland cement kilns to measure 

clinker production have been addressed in the final-form regulation.   Paragraph 129.100(a)(2) 

has been revised to final-form § 129.100(a)(4) to specify that the owner and operator of a 

Portland cement kiln with a CEMS shall monitor clinker production rates in accordance with 40 

CFR 63.1350(d).  The Federal requirements of 40 CFR 63.1350(d) allow the owner or operator 

of a Portland cement kiln to either measure hourly clinker production or calculate hourly clinker 

production rates using a kiln-specific feed to clinker ratio.   

 

The monitoring requirement for the owner and operator of a municipal waste combustor 

equipped with a CEMS is also addressed in the final rulemaking. Paragraph 129.100(a)(3) 

specifies that monitoring and testing of a municipal waste combustor shall be conducted in 

accordance with the requirements in Chapter 139, Subchapter C, using a daily average. 

 

Please note that the requirement of proposed paragraph 129.100(a)(2) for the owner and operator 

of an air contamination source without a CEMS has been revised to § 129.100(a)(4) in the final-

form regulation.  Paragraph 129.100(a)(4) specifies that the source test shall be conducted one 

time in each 5-year calendar period, as follows: 

 

For an air contamination source without a CEMS, monitoring and testing in accordance with 

a Department-approved emissions source test that meets the requirements of Chapter 139, 

Subchapter A (relating to sampling and testing methods and procedures). The source test 

shall be conducted one time in each 5-year calendar period. 

 

171. Comment:   Section 129.100 states that compliance for each source subject to RACT limits 

is to be demonstrated through CEMS or source testing.  The proposed rulemaking should provide 

that engines that are EPA certified for the New Source Performance Standards (40 CFR Part 60 

Subparts IIII and JJJJ) comply with RACT without resorting to CEMS or source testing.  The use 
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of an EPA-certified engine should be sufficient to demonstrate compliance with RACT emission 

limitations.  (114) 

 

Response:  The Department disagrees.  Compliance of affected units must be demonstrated in 

accordance with § 129.100, which sets forth that compliance for each source subject to RACT 

limits is to be demonstrated through either CEMS or stack testing.  A certification in and of itself 

cannot show that a source is in compliance with an emission limit.  Only a CEMS, stack test or 

other measuring protocol can demonstrate compliance.  In the case of RACT, the Department 

decided that a CEMS or stack test is the most efficacious way to demonstrate compliance.      

 

172. Comment:  How will units combusting fuels other than those listed be regulated to 

demonstrate compliance?  Without more direction, it appears that these would need to undergo 

case-by-case RACT.  (114) 

 

Response:  Section 129.97 has been revised in the final-form regulation to address the firing of 

non-traditional liquid and solid fuels in combustion units.  The owner and operator of any source 

burning fuels other than those for which presumptive RACT requirements are set forth in final-

form § 129.97 must submit a proposal for an alternative RACT requirement or RACT emission 

limitation to be evaluated on a case-by-case basis under § 129.99(b) or (c). 

 

173. Comment:  As an alternative to stack testing, PA DEP could consider reliance on tune-ups, 

such as those required for smaller boilers that will affect the operation of the boiler across its full 

range of operation under typical conditions.  In fact, Boeing's Nebraska-I Boiler is a Gas I boiler 

subject to the Boiler MACT of 40 CFR Part 63, Subpart DDDDD, which requires regular tune-

ups.  In the case of a Gas I boiler with a continuous oxygen trim system such as the Nebraska-I 

Boiler, the Boiler MACT only requires a tune-up every 5 years because a modern boiler 

equipped with oxygen trim is able to maintain its operating and emissions performance.  In 

addition, testing when firing oil would consume about 6 hours of the allowable 48 hours per 

calendar year of non-curtailment firing for a Gas-I boiler under the Boiler MACT.  Paragraph 

129.97(b)(1) would require an annual tune-up to demonstrate compliance for smaller boilers.  

Alignment of the boiler tune-up frequency with the Boiler MACT for Gas I boilers with boiler 

controls which incorporate oxygen trim.  (132) 

 

Response:  The applicable requirements of paragraphs 129.97(b)(1) and (2) have been clarified 

in the final rulemaking.  The owner and operator of  an affected combustion unit which is located 

at a major NOx emitting facility or major VOC emitting facility subject to § 129.96 shall comply 

with the applicable requirements in paragraph 129.97(b)(1) or paragraph 129.97(b)(2).  

Paragraph 129.97(b)(1) has been revised in the final-form regulation by removing the reference 

to the requirements in paragraph (2).  Paragraph 129.97(b)(1) specifies that the applicable 

requirement for the owner and operator of a combustion unit with a rated heat input equal to or 

greater than 20 million Btu/hour and less than 50 million Btu/hour is a biennial tune-up 

conducted in accordance with the procedures described in 40 CFR 63.11223.  The biennial tune-

up performed to comply with paragraph 129.97(b)(1) must include, at a minimum, the 

inspections set forth in subparagraphs 129.97(b)(1)(i)—(iii). 
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Paragraph 129.97(b)(2) has been revised in the final-form regulation to remove the requirements 

that applied only to an oil-fired, a gas-fired or a combination oil-fired and gas-fired combustion 

unit with a rated heat input equal to or greater than 20 million Btu/hour and less than 50 million 

Btu/hour.  Additionally, the reference to the 1983 EPA document has been removed.   

 

Final-form paragraph 129.97(b)(2) specifies that the owner or operator of a combustion unit with 

an oxygen trim system that maintains an optimum air-to-fuel ratio that would otherwise be 

subject to a biennial tune-up shall conduct a tune-up of the boiler one time in each 5-year 

calendar period.  The tune-up performed to comply with paragraph 129.97(b)(2) must include, at 

a minimum, the inspections set forth in subparagraphs 129.97(b)(2)(i)—(iii). 

 

Should the owner or operator not be able to comply with the presumptive requirement, the owner 

or operator may propose an alternative NOx RACT emission limitation under § 129.99(a) based 

on the source’s potential to emit NOx. 

 

174. Comment:  All VOC sources subject to case-by-case RACT cannot be stack tested. 

Provisions should be made for alternative methods of compliance demonstration such as by 

material balance and EPA computer modeling including WATER9, TANKS, etc. as approved by 

PADEP.  (93) 

 

Response:  The Department agrees with the commentator.  Final-form § 129.99(c) provides that 

the owner or operator of a VOC air contamination source with a potential emission rate equal to 

or greater than 2.7 tons of VOC per year that is not subject to § 129.97 located at a major VOC 

emitting facility subject to § 129.96 shall propose a VOC RACT requirement or RACT emission 

limitation in accordance with § 129.99(d).  The alternative RACT proposal may include 

alternative methods of compliance demonstration for review and approval by the Department. 

 

 § 129.97(a), § 129.97(k), § 129.99(i), § 129.100(b).  Compliance Demonstration 

Timeline 

 

175. Comment:  Several commentators expressed concerns that the timing included in the 

proposed rulemaking for the implementation of the RACT regulations is not adequate.  A 1-year 

compliance schedule for implementing alternative RACT NOx limitations is infeasible, grossly 

inadequate, impractical, and/or unreasonable.  The EQB should explain why the timeframes in 

the rulemaking are reasonable or provide a request for extension provision in the rulemaking. 

(85, 102, 104, 107, 109, 110, 111, 114, 115, 117, 118, 119, 120, 121, 122, 125, 126, 127, 130, 

134)  

 

Response:  The Department disagrees with the commentators.  The final rulemaking provides an 

adequate amount of time for the implementation of the alternative RACT requirement or RACT 

emission limitation.  Moreover, the EPA recently established a January 1, 2017, RACT 

implementation deadline for the 2008 8-hour ozone NAAQS.  In the preamble for the “SIP 

Implementation Requirements Rule,” the EPA states as follows:  

 

The EPA believes that the January 1, 2017, date allows a sufficient amount of time for 

states to make RACT determinations and for sources to meet RACT requirements on the 
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time-table originally anticipated under the 1990 CAA Amendments, and ensures that 

RACT measures are required to be in place throughout the last ozone season prior to the 

Moderate area attainment date of July 20, 2018.  See 80 FR 12279 (March 6, 2015).   

 

The final-form regulation provides additional time for compliance if the installation of air 

cleaning devices or approval of alternative emission limitations or compliance schedules will be 

necessary for RACT compliance purposes.    

  

176. Comment:  The proposed rulemaking requires that operators request a schedule extension 

within 6 months.  A longer time frame is needed to provide a detailed plan that accommodates 

significant project planning and budgeting to implement controls for the many affected units 

across multiple facilities. 

 

The commentator recommends these specific changes to the proposed rulemaking: 6 months for 

company to submit a notification that identifies affected equipment; 18 months company submits 

detailed plan for controls and implementation schedule for all affected equipment; 3 months for 

DEP to raise questions or approve the plan.  (107) 

 

Response:  The Department disagrees with the commentator that a longer time frame is needed 

for requesting a “schedule extension.”  The case-by-case RACT proposals for the existing RACT 

requirements set forth in 25 Pa. Code § 129.91 were required to be submitted to the Department 

by July 15, 1994, 6 months after the effective date of the “RACT I” final rulemaking. See 24 

Pa.B. 467 (January 15, 1994).  The 6-month time frame set forth in final-form §§ 129.97(k)(1)(i) 

and (ii) and 129.99(i)(1)(i) and (ii) for the submission of petitions for an alternative compliance 

date is consistent with existing Department regulations. 

 

Furthermore, the EPA recently established a January 1, 2017, RACT implementation deadline 

for the 2008 8-hour ozone NAAQS.  In the preamble for the “SIP Implementation Requirements 

Rule,” the EPA states as follows:  

 

The EPA believes that the January 1, 2017, date allows a sufficient amount of time for 

states to make RACT determinations and for sources to meet RACT requirements on the 

time-table originally anticipated under the 1990 CAA Amendments, and ensures that 

RACT measures are required to be in place throughout the last ozone season prior to the 

Moderate area attainment date of July 20, 2018.  See 80 FR 12279 (March 6, 2015).   

 

Nonetheless, the Board’s final-form regulation includes mechanisms for alternative emission 

limitations, compliance schedules and a petition process for the installation of air cleaning 

devices and the creation of a final compliance date of up to 3 years, if approved by the 

Department or a local air pollution control agency. See final-form §§ 129.97(k)(2)(v), 

129.99(i)(2)(v) and 129.99(i).     

 

177. Comment:  In areas of the proposed rulemaking pertaining to schedule and dates for 

compliance, the compliance date is tied to either a period of time from the effective date of 

adoption of the proposed rulemaking or a period of time after the source meets the definition of a 

major NOx emitting facility or VOC emitting facility (e.g., see proposed § 129.97(a)(1) and (2)).  
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The commentator wants to confirm that the compliance schedule would be tied to the date the 

plant resumes operations (as opposed to being tied to the effective date of the rulemaking), as 

that will be the time that the plant "meets the definition of a major NOx emitting facility."  (128) 

 

Response:  In accordance with 25 Pa. Code § 127.11a(a)(2), the owner or operator is required to 

submit a reactivation plan to the Department for approval at least 60 days prior to the proposed 

date of reactivation.  The owner or operator may submit an alternative compliance schedule as 

part of the reactivation plan with a compliance time frame consistent with § 129.99(d)(4)(ii). 

 

178. Comment:  The provisions of subsections 129.97(a) and 129.97(k), relative to alternative 

compliance schedules, should allow for an exception to the presumptive RACT limits in 

situations where a regulated entity submits a timely and complete proposal for an alternative 

RACT.  As written, the rulemaking appears to require compliance with the presumptive RACT 

limits until such time as the DEP approves an alternative RACT.  This creates uncertainty and 

puts the regulated entity at risk of being in noncompliance even though it applied for an 

alternative in good faith and on a timely basis.  The provisions should be revised to provide a 

mechanism for a regulated source to secure an extension of those deadlines.  (104, 127) 

 

Response:  The proposed rulemaking set forth a mechanism under § 129.97(k) for an affected 

owner or operator that cannot meet the applicable RACT requirement or RACT emission 

limitation without installation of an air cleaning device. 

   

Final-form subparagraph 129.97(k)(2)(iv) has not been changed from proposed to final 

rulemaking.  Proposed subparagraph 129.97(k)(2)(v) specified that the written petition include a 

proposed final compliance date that is as soon as possible but not later than 3 years after the 

effective date of adoption of the proposed rulemaking.  Subparagraph 129.97(k)(2)(v) has been 

revised from proposed to final rulemaking to specify that the written petition include a proposed 

final compliance date that is as soon as possible but not later than 3 years after the approval of 

the petition.  The approved petition shall be incorporated in an applicable Operating Permit or 

Plan Approval.  The affected owner and operator that cannot comply with the presumptive 

RACT requirement or RACT emission limitation without the installation of an air cleaning 

device therefore has 6 months to submit the written petition under § 129.97(k)(1) and may 

request an extension of the compliance date under § 129.97(k)(2)(v) of up to 3 years after the 

approval date of the petition.   

 

179. Comment:  An alternative compliance schedule is limited to those instances when 

installation of a control device is required.  Conditions meriting an alternative compliance 

schedule should also include process changes such as installation of low-NOx burners or “other 

equipment as necessary.”  (93, 121) 

 

Response:  The term “air cleaning device” is defined in § 121.1 as follows:  “An article, 

chemical, machine, equipment or other contrivance, the use of which may eliminate, reduce or 

control the emission of air contaminants into the atmosphere.”  Air cleaning devices are not 

limited to add-on control devices.  As a result, an alternative compliance schedule is more 

broadly available than what the commentator suggests.   
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180. Comment:  The 1 year compliance schedule detailed at § 129.97 is infeasible for the 

design, permitting, installation, and optimization of the NOx control devices that may be required 

to demonstrate compliance with the proposed RACT emission limitation for "pre-heater, 

precalciner" kilns.  Based on the necessary actions, and the estimated time needed for their 

completion, a minimum compliance period of 30 months is necessary and appropriate for 

inclusion into the proposed RACT rulemaking.  (85) 

 

Response:  The Department believes that the amount of time provided for an affected owner or 

operator to demonstrate compliance with the proposed RACT emission limitation for a 

“preheater, precalciner” kiln is adequate. Furthermore, the EPA has established a January 1, 

2017, RACT implementation deadline for the 2008 8-hour ozone standard.   

 

The proposed rulemaking set forth a mechanism under § 129.97(k) for an affected owner or 

operator that cannot meet the applicable RACT requirement or RACT emission limitation 

without installation of an air cleaning device.  Proposed § 129.97(k) provided that the owner and 

operator could submit a written petition requesting an alternative compliance schedule in 

accordance with paragraphs 129.97(k)(1) and (2).  Proposed § 129.97(k)(2)(iv) specified that the 

written petition include a proposed interim emission limitation that will be imposed on the 

affected source until compliance is achieved with the applicable RACT requirement or RACT 

emission limitation.  Final-form § 129.97(k)(2)(iv) has not been changed from proposed.   

 

Proposed § 129.97(k)(2)(v) specified that the written petition include a proposed final 

compliance date that is as soon as possible but not later than 3 years after the effective date of 

adoption of the proposed rulemaking.  Section 129.97(k)(2)(v) has been revised from proposed 

to final rulemaking to specify that the written petition must include a proposed final compliance 

date that is as soon as possible but not later than 3 years after the written approval of the petition.  

The approved petition shall be incorporated in an applicable Operating Permit or Plan Approval.   

 

The affected owner and operator that cannot comply with the presumptive RACT requirement or 

RACT emission limitation without the installation of an air cleaning device therefore has 6 

months to submit the written petition under § 129.97(k)(1).  Affected owners or operators can 

also request an extension of the compliance date under § 129.97(k)(2)(v) of up to 3 years after 

the written approval of  the petition by the Department or local air pollution control agency.    

Therefore, the Department does not believe that there is any need to revise the compliance 

schedule set forth at § 129.97(k) as requested by the commentator.  

 

181. Comment:  Several commentators feel that the final rulemaking should be revised to 

establish longer compliance deadlines for sources undergoing case-by-case review, with the 

implementation schedule that should be submitted with the RACT proposal.  A compliance 

extension should be available if case-by-case has been submitted to DEP in a timely manner but 

is held up in the review process or denied by DEP.  Compliance time frames should run from the 

receipt of DEP approval.  This would be consistent with RACT 1 [§§ 129.91—129.95].  (102, 

104, 107, 109, 110, 114, 115, 118, 120, 121, 122, 126, 130) 

 

Response:  The Department believes that the amount of time provided for implementation of the 

alternative RACT requirement or RACT emission limitation is adequate.  On March 6, 2015, the 
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EPA stated that “a January 1, 2017, RACT implementation deadline provides a sufficient amount 

of time for states to make RACT determinations and for sources to meet the RACT requirements 

on the time-table originally anticipated under the 1990 Clean Air Act Amendments.”  See 80 FR 

12282. 

 

The proposed rulemaking set forth a mechanism under § 129.99(i) for an affected owner or 

operator proposing to comply with an alternative RACT requirement or RACT emission 

limitation under § 129.99(a), (b) or (c) through the installation of an air cleaning device.  

Proposed § 129.99(i) provided that the owner and operator could submit a written petition 

requesting an alternative compliance schedule in accordance with paragraphs 129.99(i)(1) and 

(2).  Proposed § 129.99(i)(2)(v) specified that the written petition include a proposed final 

compliance date that is as soon as possible but not later than 3 years after the effective date of 

adoption of the proposed rulemaking.  Section 129.99(i)(2)(v) has been revised in the final-form 

regulation to specify that the written petition include a proposed final compliance date that is as 

soon as possible but not later than 3 years after the approval of the petition.  If the petition is for 

the replacement of an existing source, the final compliance date will be determined on a case-by-

case basis.   

 

The affected owner and operator proposing to comply with an alternative RACT requirement or 

RACT emission limitation through the installation of an air cleaning device therefore has 6 

months to submit the written RACT proposal under § 129.99(d) and then the opportunity to 

submit a petition with a request for an alternative compliance schedule with an extension of up to 

3 years after the approval date of the petition.  Proposed § 129.99(l) set forth that approval or 

denial of the timely and complete petition for an alternative compliance schedule submitted 

under § 129.99(i) will be effective on the date the letter of approval or denial of the petition is 

signed by the authorized representative of the Department or appropriate approved local air 

pollution control agency.  No changes to proposed § 129.99(l) have been made in the final-form 

regulation.  This requirement comports with the commentators’ request that compliance time 

frames run from receipt of Department approval.   

 

182. Comment:  The commentators request that the Department allow 12 to 18 months from the 

effective date of the rulemaking to submit a proposed case-by-case RACT and the compliance 

deadline for an approved alternative RACT should be submitted with the RACT proposal.  (121, 

122, 127) 

 

Response:  The Department disagrees with the commentators that applicants should have 12 to 

18 months after the effective date of the final rulemaking to submit an alternative RACT 

proposal.  The case-by-case RACT proposals for the existing RACT requirements set forth in § 

129.91 were required to be submitted by the affected owners and operators by July 15, 1994, 

which was 6 months after the effective date of § 129.91.  See 24 Pa.B. 467 (January 15, 1994).  

The 6-month time frame set forth in final-form § 129.99(d)(1) for the submission of alternative 

RACT proposals is consistent with existing Department regulations. 

 

Furthermore, on March 6, 2015, the EPA stated that “a January 1, 2017, RACT implementation 

deadline provides a sufficient amount of time for states to make RACT determinations and for 

sources to meet the RACT requirements on the time-table originally anticipated under the 1990 
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Clean Air Act Amendments.”  See 80 FR 12282.  With a January 1, 2017, RACT 

implementation deadline, the 6-months deadline for the submittal of alternatives to the 

presumptive RACT requirements and limitations is reasonable.   

 

The Department agrees with the commentators that the compliance deadline for an approved 

alternative RACT should be submitted with the RACT proposal and included this requirement in 

proposed § 129.99(d)(4).  Section 129.99(i)(2)(v) has been revised in the final-form regulation to 

specify that the written petition include a proposed final compliance date that is as soon as 

possible but not later than 3 years after the approval of the petition.  If the petition is for the 

replacement of an existing source, the final compliance date will be determined on a case-by-

case basis.   

 

183. Comment:  The case-by-case RACT proposal submittal date should be 1 year, not 6 

months.  (121) 

 

Response:  The Department disagrees with the commentator that applicants should have 1 year 

after the effective date of the final rulemaking to submit an alternative RACT proposal.  The 

case-by-case RACT proposals for the existing RACT requirements set forth in § 129.91 were 

required to be submitted by the affected owners and operators by July 15, 1994, which was 6 

months after the effective date of § 129.91.  See 24 Pa.B. 467 (January 15, 1994).  The 6-month 

time frame set forth in final-form § 129.99(d)(1) for the submission of alternative RACT 

proposals is consistent with existing Department regulations.  RACT must be implemented by 

January 1, 2017, for the 2008 ozone NAAQS.  See 80 FR 12282.  

 

184. Comment:  Modify § 129.100(e) and (f) to both start as follows: “Beginning with the 

compliance date specified in § 129.97(a)...”  The requested changes would allow source owners 

or operators subject to one or more presumptive NOx RACT limits to eliminate their applicability 

to those limits by becoming a minor source of NOx and/or VOC emissions.  (129) 

 

Response:  The Department agrees.  Subsections 129.100(e) and (f) have been revised consistent 

with the commentator’s recommendation.   

 

 § 129.100(d) - § 129.100(i).  Recordkeeping 

 

185. Comment:  Section 129.100 contains compliance demonstration and recordkeeping 

requirements for sources subject to part or all of this proposed rulemaking.  However, there 

doesn't seem to be any direction for a source only subject to work practice standards (such as the 

vague good engineering practices requirement).  What is their compliance demonstration 

method?  What records is a site required to keep in order to meet this requirement?  (97, 134) 

 

Response:  Section 127.444 requires sources to operate in a manner consistent with good 

operating practices.  The owners and operators of sources subject to § 129.97 are already subject 

to § 127.444.  The Title V Operating Permit includes the appropriate recordkeeping and 

reporting requirements to demonstrate compliance with all applicable requirements. 
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It should be noted that the presumptive RACT requirements included in § 129.93 require the 

installation, maintenance and operation of the source in accordance with manufacturer’s 

specifications.  This requirement has been implemented since 1995.  In addition, the owner or 

operator may opt to determine RACT requirements and emission limitations on a case-by-case 

basis under § 129.99 in place of the presumptive RACT requirements and emission limitations 

set forth in § 129.97. 

 

186. Comment:  Proposed § 129.100(g) requires the owner or operator of a combustion unit 

with a rated heat input between 20 million Btu/hour and 50 million Btu/hour to record each 

adjustment conducted under certain procedures in "a permanently-bound log book or other 

method approved by the Department."  This is outdated.  DEP should leave it to the operator how 

best to record the information.  Allow for records to be maintained in any reasonable format, 

including computerized records.  (108, 122, 134) 

 

Response:  The Department agrees with the commentators.  Subsection 129.100(b) has been 

revised in the final-form regulation to specify that the owner or operator of a combustion unit 

subject to § 129.97(b) shall record each adjustment conducted under the procedures in § 

129.97(b).   The final rulemaking does not specify how the records shall be maintained or in 

what format—this approach allows affected owners or operators to use existing recordkeeping 

requirements and procedures. 

 

187. Comment:  The commentator feels that carbon monoxide (CO) should not be included in 

the log book.  At a minimum the CO emissions requirement should be removed as CO is not part 

of the proposed NOx and VOC RACT.  (111, 112) 

 

Response: The Department disagrees.  The applicable requirements of paragraphs 129.97(b)(1) 

and (2) have been clarified in the final-form regulation.  The owner and operator of  an affected 

combustion unit which is located at a major NOx emitting facility or major VOC emitting facility 

subject to § 129.96 shall comply with the applicable requirements in paragraph 129.97(b)(1) or 

paragraph 129.97(b)(2).  Paragraph 129.97(b)(1) has been revised in the final rulemaking to 

remove the reference to the requirements in paragraph (2) and to specify that the applicable 

requirement for the owner and operator of a combustion unit with a rated heat input equal to or 

greater than 20 million Btu/hour and less than 50 million Btu/hour is a biennial tune-up 

conducted in accordance with the procedures described in 40 CFR 63.11223.  The biennial tune-

up performed to comply with paragraph 129.97(b)(1) must include, at a minimum, the 

inspections set forth in subparagraphs 129.97(b)(1)(i)—(iii).  The requirements codified under 40 

CFR 63.11223 specify that CO emissions are to be included in the record.  In addition, CO 

emissions are recorded as a surrogate for VOC emissions. 

 

Paragraph 129.97(b)(2) has been revised from proposed to final rulemaking to remove the  

requirements that applied only to an oil-fired, a gas-fired or a combination oil-fired and gas-fired 

combustion unit with a rated heat input equal to or greater than 20 million Btu/hour and less than 

50 million Btu/hour.  Additionally, the reference to the 1983 EPA document has been removed.   

Final-form paragraph 129.97(b)(2) specifies that the owner or operator of a combustion unit with 

an oxygen trim system that maintains an optimum air-to-fuel ratio that would otherwise be 

subject to a biennial tune-up shall conduct a tune-up of the boiler one time in each 5-year 
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calendar period.  The tune-up performed to comply with paragraph 129.97(b)(2) must include, at 

a minimum, the inspections set forth in subparagraphs 129.97(b)(2)(i)—(iii).  The requirements 

codified under 40 CFR 63.11223 specify that CO emissions are to be included in the record.  In 

addition, CO emissions are recorded as a surrogate for VOC emissions. 

 

188. Comment:  Cement kilns are subject to a lbs/ton of clinker standard, so the requirement to 

record fuel use seems misplaced here.  (108, 128) 

 

Response:  The Department disagrees that the requirement for recordkeeping of fuel use is 

misplaced.  The Department requires fuel type and quantity information to review the emissions 

and emission factors used by the owner or operator to determine emissions. 

 

189. Comment:  The cement kiln limits apply at all times, including malfunctions, so there is no 

logical reason why the Department would need malfunction logs to assess compliance with this 

proposed rulemaking.  Malfunction records are already required under Title V boilerplate 

conditions and need not be repeated here.  (108, 128) 

 

Response:  The presumptive NOx RACT emission limitations for Portland cement kilns are 

applicable at all times, including start-up, shutdown, and malfunction.  The Department agrees 

that malfunction records are already required of Portland cement kilns by Title V permits.  

Therefore, the requirement to record the date, time and duration of a malfunction set forth in 

final-form § 129.100(h) imposes no additional recordkeeping requirements on the affected owner 

or operator to record malfunction information.  Please note that proposed § 129.100(i) is revised 

to final-form § 129.100(h). 

 

190. Comment:  Remove § 129.100(g)(5).  If condition (5) is to remain, please add text to tie it 

to relevant combustion equipment, e.g. boilers. “Excess oxygen rate” is not a combustion turbine 

parameter.  (111) 

 

Response:  The parameters set forth under § 129.100(g), including § 129.100(g)(5), are 

applicable to the owner or operator of a combustion unit subject to § 129.97(b).  The term 

“combustion unit” is defined in § 121.1 as a stationary equipment used to burn fuel primarily for 

the purpose of producing power or heat by indirect heat transfer.  While turbines are combustion 

sources, they produce power by direct heat transfer and are not combustion units by definition.  

Therefore, the recordkeeping requirements of § 129.100(g), including the requirement under § 

129.100(g)(5) to record the excess oxygen rate, are not applicable to combustion turbines.   

 

191. Comment:  The rulemaking should require that records described in § 129.100(e)—(i) be 

maintained for 5 years and be made available to PA DEP or appropriate air pollution control 

agency upon request.  (133) 

 

Response:  The Department agrees with the commentator.  The recordkeeping requirement has 

been revised from proposed § 129.100(d)(3) to § 129.100(i) in the final-form regulation and is 

set forth as follows: “The records shall be retained by the owner or operator for 5 years and made 

available to the Department or appropriate approved local air pollution control agency upon 
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receipt of a written request from the Department or appropriate approved local air pollution 

control agency.”  Please note that proposed § 129.100(i) is revised to final-form § 129.100(h). 

 

§ 129.99  Alternative RACT proposal and petition for alternative compliance schedule.  

 

192. Comment:  Several commentators support the provisions of the rulemaking preserving 

case-by-case RACT determinations.  (84, 85, 104, 105, 120, 127) 

 

Response:  The Department thanks the commentators for their support.  The Department 

believes that § 129.99 provides flexibility for the regulated community.  However, the 

Department does not expect that this provision will be used routinely as the owners and operators 

of most affected sources shall likely meet the presumptive RACT requirements and RACT 

emission limitations.   

 

193. Comment:  In subsection 129.99(a), the fact that the owner and operator of a facility may 

be able to participate in an averaging program should not in and of itself prohibit the facility 

from proposing an alternative RACT limit and should be amended.  (109) 

 

Response:  The Department agrees.  Subsection 129.99(a) has been revised from proposed to 

final-form regulation to specify that the owner or operator of an air contamination source subject 

to § 129.97 located at a major facility subject to § 129.96 that cannot meet the applicable 

presumptive RACT requirement or RACT emission limitation of § 129.97 may propose an 

alternative RACT requirement or RACT emission limitation in accordance with § 129.99(d).  

The owner or operator is no longer required to demonstrate that they cannot participate in either 

a facility-wide or system-wide NOx emissions averaging plan under § 129.98 before proposing 

an alternative RACT requirement or RACT emission limitation under § 129.99(a).  

 

194. Comment:  The proposed rulemaking should be revised to clarify that the opportunity to 

rely on a case-by-case analysis does not require the owner and operator of a regulated source to 

perform a predicate demonstration that the relevant source "cannot" meet the presumptive RACT 

standard, and (with respect to NOx emission sources) cannot satisfy the emissions averaging 

provisions.  Case-by-case RACT analysis necessarily is required to evaluate the technologically 

"available" control systems for economic feasibility and will include assessment of any control 

system corresponding to presumptive RACT limitations, but would not establish a different 

standard for performing a unique feasibility determination for the presumptive standard. The 

availability of emissions averaging as a compliance alternative is not a required element of a 

RACT analysis under the Federal Clean Air Act.  Therefore the Board should not require any 

source owner to demonstrate that such emissions averaging is "unavailable" as a prerequisite to a 

case-by-case analysis.  (84, 104, 105, 107, 109, 110, 114, 115, 117, 118, 121, 125, 127, 129, 131) 

 

Response:  The Department agrees that an owner and operator should not have to demonstrate 

that they cannot participate in either a facility-wide or system-wide NOx emissions averaging 

plan before submitting a proposal under § 129.99 for an alternative RACT requirement or RACT 

emission limitation.  Subsection 129.99(a) has been revised from proposed to final-form 

regulation to specify that the owner or operator of an air contamination source subject to § 

129.97 located at a major facility subject to § 129.96 that cannot meet the applicable presumptive 
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RACT requirement or RACT emission limitation of § 129.97 may propose an alternative RACT 

requirement or RACT emission limitation in accordance with § 129.99(d).  The language in 

proposed § 129.99(a) specifying that the owner or operator shall demonstrate that they cannot 

participate in either a facility-wide or system-wide NOx emissions averaging RACT operating 

permit modification under § 129.98 is deleted from final-form § 129.99(a).   

 

The Department disagrees that the owner and operator of an affected source would not have to 

perform a predicate demonstration that the source cannot meet the presumptive RACT 

requirement or RACT emission limitation before submitting a proposal under § 129.99 for an 

alternative RACT requirement or RACT emission limitation.  The owner or operator of an 

affected source would have to demonstrate that the affected source cannot comply with the 

applicable standard in § 129.97 as part of the application for an Operating Permit Modification or 

a Plan Approval, if otherwise required, submitted for a case-by-case determination under § 

129.99(a).   

 

Subsection 129.98(a) has been revised in the final rulemaking to clarify that the owner or 

operator of a major NOx emitting facility subject to § 129.96 that includes at least one source 

subject to a NOx RACT emission limitation in § 129.97 that cannot meet the applicable NOx 

RACT emission limitation may elect to meet the applicable NOx RACT emission limitation in § 

129.97 by averaging NOx emissions on either a facility-wide or system-wide basis using a 30-

day rolling average.  System-wide emissions averaging must be among sources under common 

control of the same owner or operator within the same ozone nonattainment area in this 

Commonwealth.  The source that cannot meet the applicable NOx RACT emission limitation 

must be part of the emissions averaging plan so that its excess emissions can be averaged with 

the emissions from sources that are emitting below their limit.   

 

The owner and operator may choose which other sources should be included in the emissions 

averaging plan to meet the applicable NOx RACT emission limitation in § 129.97 on a 30-day 

rolling average as long as the other sources meet the requirement of § 129.98(c).  An owner or 

operator must demonstrate that the emissions from other sources included in the averaging plan  

are below the applicable limits in § 129.97 in order to provide the cushion for averaging the 

excess emissions of the noncomplying source.  Further, sources which are included in a system-

wide averaging plan must be under common control of the same owner or operator within the 

same ozone nonattainment area in this Commonwealth.   

 

195. Comment:  An operator of low use, backup equipment that cannot quite meet the 

presumptive limits should be able to submit for a case-by-case RACT requirement or RACT 

emission limitation.  (121) 

 

Response:  The Department agrees.  Subsection 129.99(a) has been revised in the final-form 

regulation to specify that the owner or operator of an air contamination source subject to § 

129.97 located at a major facility subject to § 129.96 that cannot meet the applicable presumptive 

RACT requirement or RACT emission limitation of § 129.97 may propose an alternative RACT 

requirement or RACT emission limitation in accordance with § 129.99(d).  The owner or 

operator is no longer required to demonstrate that they cannot participate in either a facility-wide 
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or system-wide NOx emissions averaging plan under § 129.98 before proposing an alternative 

RACT requirement or RACT emission limitation under § 129.99(a). 

 

196. Comment:  Would a boiler rated below 50 million Btu/hour need to establish its potential 

NOx emissions to determine if it’s covered under § 129.99(b)?  (114) 

 

Response:  The commentator’s understanding is incorrect.  A boiler rated below 50 million 

Btu/hour would be subject to § 129.97(b)(1) or § 129.97(c)(3).  Subsection 129.99(b) is only 

applicable to affected owners and operators of sources that are not subject to a presumptive 

RACT requirement or RACT emission limitation set forth in § 129.97.  In other words, it is 

impossible for a boiler rated below 50 million Btu/hour to be covered under § 129.99(b). 

 

Should the affected owner or operator not be able to comply with the applicable presumptive 

requirement set forth in § 129.97, the owner or operator may submit a proposal for an alternative 

NOx RACT requirement or RACT emission limitation under § 129.99(a) based on the source’s 

potential to emit NOx. 

 

197. Comment:  Section 129.99(b) allows alternative NOx RACT proposals only for sources 

that are not subject to § 129.97 or §§ 129.201—129.205 (the regulations applicable to boilers, 

turbines, and engines located in Bucks, Chester, Delaware, Montgomery or Philadelphia 

County).  The set of sources subject to §§ 129.201—129.205 and not § 129.97 is, if not a null 

set, at the very least a set with very few sources.  But if any such sources do exist, they only have 

to meet the existing limits during the ozone season and in addition may presently purchase CAIR 

allowances to offset excess emissions.  Any such sources should have the options of 1) 

complying with §§ 129.201—129.205 as presumptive RACT, or submitting an alternative 

RACT proposal.  This subsection should be modified as follows:  

 

(b) The owner or operator of a NOx air contamination source with a potential emission rate equal 

to or greater than 5.0 tons of NOx per year that is not subject to § 129.97 [or §§ 129.201—

129.205 (relating to additional NOx requirements)] located at a major NOx emitting facility 

subject to § 129.96 shall propose a NOx RACT emission limitation in accordance with 

subsection (d). Sources subject to §§ 129.201—129.205 and which do not have presumptive 

RACT limits in § 129.97 may comply with those limits as presumptive RACT or may 

submit an alternative RACT proposal in accordance with subsection (d).  (109) 

 

Response:  The Department disagrees with the commentator’s suggested change.  The owners 

and operators of sources subject to §§ 129.201—129.205 for the period from May 1 through 

September 30 of each year are also subject to the presumptive RACT requirements of § 129.97.  

Compliance with §§ 129.201—129.205 is not sufficient to comply with RACT since the 

requirements in §§ 129.201—129.205 apply only during the ozone season.  RACT-level control 

is required year-round to satisfy the Commonwealth’s obligations under the APCA, the CAA and 

regulations issued under the CAA to attain and maintain the ozone NAAQS.  The ozone NAAQS 

are annual standards set by the EPA to protect public health and welfare year-round.  Subsection 

129.99(b) therefore specifies that the owner or operator of a NOx air contamination source with a 

potential emission rate equal to or greater than 5.0 tons of NOx per year that is not subject to § 

129.97 or §§ 129.201—129.205 (relating to additional NOx requirements) located at a major 
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NOx emitting facility subject to § 129.96 shall propose a NOx RACT requirement or RACT 

emission limitation in accordance with subsection (d). 

 

198. Comment:  The commentators recommend that the Department further outline the case-by-

case process, as well as update and define dollar-per-ton cost thresholds against which case-by-

case RACT petitions will be required to rank technology options.  DEP provided similar detail in 

the first RACT implementation program in 1994 and, for example, could include implementation 

guidance and a reference to the updated EPA cost manual.  (84, 105, 121) 

 

Response:  The Department did not establish a bright-line cost-effectiveness threshold to 

determine RACT-level control for proposed §§ 129.96—129.100.  For the determination of 

presumptive NOx RACT emission limitations, DEP generally used a NOx emission cost-

effectiveness upper-bound of $2,800 per ton NOx controlled.  However, the cost-effectiveness 

thresholds used for presumptive RACT emission limitations may not be appropriate for case-by-

case determinations.  Prior to the implementation of the final-form RACT regulation, the 

Department may prepare additional guidance (e.g. fact sheets, frequently asked questions sheets, 

etc.) for alternative RACT proposals and petitions for alternative compliance schedule, if 

necessary. 

 

The procedures for applying for an alternative RACT proposal (case-by-case) and for submitting 

a petition for alternative compliance schedule are set forth in § 129.99.      

 

199. Comment:  The proposed rulemaking should not impose the costs of the SIP amendment 

process on the owners and operators of sources for which the EPA is not setting presumptive 

RACT requirements. It is not appropriate to require an owner/operator to bear the costs of public 

hearings and notifications for case-by-case proposals.  (102, 110) 

 

Response:  The Department disagrees.  The Department established presumptive RACT 

requirements and RACT emission limitations in the proposed rulemaking for several different 

source categories with a large number of emission units.  These presumptive RACT requirements 

and RACT emission limitations are set forth to meet the Commonwealth’s obligations under the 

APCA, the CAA and regulations issued under the CAA to attain and maintain the ozone 

NAAQS.  The ozone NAAQS are annual standards set by the EPA to protect public health and 

welfare year-round.  While the EPA is not directly setting the presumptive RACT requirements 

and RACT emission limitations set forth in the proposed rulemaking, the final rulemaking 

provisions will be submitted to the EPA as a revision to the Commonwealth’s SIP upon final-

form publication in the Pennsylvania Bulletin.  Upon approval by the EPA as a revision to the 

Commonwealth’s SIP, the presumptive RACT requirements and RACT emission limitations will 

become Federally-enforceable elements of the SIP.  An affected owner and operator of a source 

that cannot meet the applicable presumptive RACT requirement or RACT emission limitation in 

§ 129.97 may propose an alternative RACT requirement or emission limitation under § 129.99(a) 

in accordance with § 129.99(d).  The affected owner and operator of a source subject to § 

129.99(b) or (c) shall propose an alternative RACT requirement or RACT emission limitation in 

accordance with § 129.99(d).  Consistent with the case-by-case process established under §§ 

129.91—129.95 and the publication requirement set forth in § 129.91(h), the owner and operator 
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proposing an alternative RACT proposal under § 129.99 shall bear the costs of public hearings 

and notifications (including newspaper notices) for case-by-case proposals. 

 

200. Comment:  Sources just above the proposed ‘de minimis’ levels (2.7 tpy of VOCs/ 5 tpy 

NOx) would be subject to source specific determinations.  Recommend the source specific 

determinations be limited to those sources with potential emissions at or above the levels 

considered a “significant increase” under the New Source Review (NSR) program.  A 

“significant increase is what triggers similar cost-effectiveness evaluations for BACT and LAER.  

Another alternative is to limit source specific determinations to those sources where ‘no controls’ 

was determined to be RACT under §§ 129.91—129.95.  (93) 

 

Response:  The Department disagrees with the commentator’s recommendation.  The emission 

thresholds for significant increase in the NSR program are not appropriate for use as de minimis 

levels for the determination of RACT-level control.  Based on the generic cost analysis 

performed by the Department, additional emission controls are not cost-effective below the de 

minimis levels.  The Department believes that the de minimis levels included in the final-form 

regulation are appropriate.  The affected owners and operators are not required to implement 

controls for RACT purposes if the sources have potential to emit below the de minimis levels. 

 

201. Comment:  The Department should approve, deny or modify the alternative RACT 

proposal in writing through the issuance of a Plan Approval or an Operating Permit Modification 

prior to the owner or operator implementing the alternative RACT emission limitation.  The 

proposed rulemaking should be revised to acknowledge that modifications of the alternative 

RACT proposal will not be made without input from the applicant.  (114) 

 

Response:  Paragraph 129.99(e)(3) allows the Department to deny or modify the alternative 

RACT proposal submitted by the applicant if the proposal does not comply with the 

requirements of § 129.99(d) or applicable Federal and state laws and regulations.  The proposed 

alternative RACT determinations are required to undergo a public participation process where 

the applicant, the EPA and the general public will have an opportunity to comment on the 

proposal.  In addition, the applicant has the right to appeal the final RACT determination. 

 

202. Comment:  The commentator disagrees with Regulatory Analysis Form (RAF) Section 

(12).  The proposed RACT rulemaking will result in a case-by-case RACT review for 

compliance schedule for every gas turbine and a case-by-case review for emission level on the 

vast majority of impacted units.  The commentator disagrees with RAF Sections (17) and (18) 

that there will be a minimization of case-by-case determinations.  (111) 

 

Response:  Subsection 129.97(g)(2)(iii) is revised from proposed to final rulemaking to set forth 

presumptive RACT emission limitations for simple cycle or regenerative cycle combustion 

turbines with a rated output equal to or greater than 1,000 bhp and less than 6,000 bhp.  This 

class of turbines will therefore not be required to submit requests for case-by-case alternative 

RACT determinations.  The Regulatory Analysis Form for the final rulemaking will reflect this 

update.  Please note that the requirements set forth under proposed subparagraph 

129.97(g)(2)(iii) are revised and provided in subparagraph 129.97(g)(2)(iv) in the final-form 

regulation.   
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Miscellaneous 

 

203. Comment: Compliance with CAIR/CSAPR should constitute compliance with RACT.  

DEP should rely on CAIR/CSAPR to satisfy RACT for EGUs. (125, 131) 

 

Response:  The Department disagrees that compliance with the Federal Clean Air Interstate Rule 

(CAIR) or Cross-State Air Pollution Rule (CSAPR) should constitute compliance with RACT 

and that the Department should rely on CAIR or CSAPR to satisfy RACT for EGUs.  In the 

EPA’s comments on the proposed rulemaking, designated ozone nonattainment areas required to 

implement RACT must achieve RACT-level emission reductions inside the nonattainment area.   

Moreover, the U.S. Court of Appeals for the D.C. Circuit granted the EPA's request for voluntary 

vacatur of the presumption that compliance with CAIR or the NOx SIP Call automatically 

constitutes RACT or reasonably available control measures (RACM) for NOx emissions from 

EGUs participating in regional cap-and-trade programs. See NRDC v. EPA, No. 09-1198 (D.C. 

Cir.) (order of August 30, 2013).  
 

In response to the EPA’s comment, § 129.98(a) has been revised from proposed to final 

rulemaking to address the system-wide averaging provisions as follows: “…System-wide 

emissions averaging must be among sources under common control of the same owner or 

operator within the same ozone nonattainment area in this Commonwealth.”  This approach 

should assure that emissions averaging will occur among units in the same ozone nonattainment 

area and that excess emission reductions from an area outside a given area of more severe 

nonattainment cannot be used to offset emissions within the area of more severe nonattainment.   

 

204. Comment:  Preamble section F identifies benefits (“...create economic opportunities for 

NOx and VOC control technology innovators...”) of RACT regulations.  The intent of RACT is 

to apply already existing control technology (if necessary) to an already existing source.  RACT 

does not require the development of “new or improved equipment.”  These are covered under 

MACT, NSR and NSPS regulations which the commentator’s plants are or will be subject to. 

Therefore, the commentator believes the benefit of the proposed RACT rulemaking is overstated. 

Accordingly, the commentator requests that the statement be deleted from the Benefits section of 

the preamble in Section F.  (112) 

 

Response:  The Department disagrees that the benefits of RACT are overstated in the preamble 

to the proposed rulemaking.  As the Department has noted in previous responses, the application 

of RACT-level control can and does realize reductions in potential and actual emissions from 

affected sources and provides concomitant public health and welfare benefits.  Please see the 

Response to Comment 9 for a discussion of the amount of emission reductions anticipated by 

implementing the provisions of §§ 129.96—129.100.  Additionally, the Department believes 

that implementation of the final-form RACT regulation may spur the development of additional 

control measures creating opportunities for NOx and VOC control technology manufacturers.  

Please also see the Responses to Comments 32 and 42.  

 

205. Comment:  The failure to apply Maximum Achievable Control Technology (MACT) based 

limits uniformly, especially to municipal waste combustors, also poses a risk of increased VOC 

exposure to vulnerable populations that may also fall under the rubric of environmental justice 
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(EJ) communities which are warranted additional protection under the Federal Executive Order 

12898 (1994) for Minority and Low-Income populations.  (101) 

 

Response:  The Department disagrees that the failure to apply MACT-level limitations to subject 

sources, including municipal waste combustors, will pose a risk of increased VOC exposure to 

vulnerable populations.  The proposed and final rulemakings address the Commonwealth’s 

obligations under the APCA, the CAA and regulations issued under the CAA to establish RACT 

requirements for the 8-hour ozone NAAQS promulgated in 1997 and revised in 2008.  The 

RACT requirements and emission limitations set forth in the proposed rulemaking are applicable 

to the owners and operators of subject sources of NOx or VOC emissions (precursors to ozone 

formation) in existence on or before July 20, 2012 – the effective date of the EPA’s designations 

and classifications for the 2008 ozone NAAQS.  See 77 FR 30088 (May 21, 2012).   

 

The Commonwealth must implement permanent and enforceable control measures to attain and 

maintain the standards and to ensure violations of the standards do not occur for the next decade.    

This final-form rulemaking will provide reductions of both potential and actual NOx and VOC 

emissions from major NOx and VOC emitting facilities Statewide.   

 

Additionally the owners and operators of many of the facilities that the commentator is 

concerned about are already subject to MACT.  Further, MACT requirements apply to the 

control of emissions of HAP as required under section 112 of the CAA.  Many HAPs are also 

VOCs, but not all VOCs are HAPs.  Oxides of nitrogen are also not HAP.  Therefore the owner 

and operator of an existing major source subject to MACT requirements for the control of HAP 

emissions may also be subject to RACT requirements for the control of NOx and VOC 

emissions. 

 

The applicable RACT requirement set forth in the proposed rulemaking for municipal waste 

combustors was compliance with the emission guidelines of 40 CFR Part 60, Subpart Cb, 

finalized May 10, 2006, or with Subpart Eb, finalized May 10, 2006, as applicable.  These 

emission guidelines range from 180 to 250 ppmvd NOx @ 7% oxygen.  Out of six existing 

facilities in this Commonwealth, five are already limited to 180 ppm or less.  The Covanta 

Plymouth (Montgomery County) facility has CEM data (3
rd

 quarter 2007) showing emissions 

above 180 ppm.  Emissions were generally between 190 and 200 ppm, with a few data points 

near 180 (and one below 180).   

 

The units located at the Covanta Plymouth facility are equipped with SNCR.  The existing SNCR 

could be optimized to achieve an emission limit of 180 ppm.  Upon reevaluation of the NOx 

emission data from municipal waste combustors, the Department concluded that a NOx emission 

limit of 180 ppmvd @ 7% oxygen was achievable for these units in this Commonwealth.  

Subsection 129.97(f) is revised from proposed to final rulemaking to specify that the NOx limit is 

180 ppmvd @ 7% oxygen for municipal waste combustors. 

 

This final rulemaking addresses the reduction of NOx and VOC emissions from major NOx and 

VOC facilities.  The Federal MACT regulations are not intended to address NOx emissions.  The 

owner or operator of an affected source subject to RACT-level control requirements must 

comply with all applicable requirements, including MACT regulations.  However, all of the 
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applicable VOC requirements could be streamlined in the operating permit to avoid any potential 

confusion.   

 

206. Comment:  The proposed RACT standard would allow coal plants to keep the air in some 

communities cleaner than others, a fact highly likely to continue racial disparity in air pollution. 

The health of our citizens who have limited incomes or are living in poverty is also especially 

vulnerable to smog pollution.  DEP runs the risk of exposing certain Pennsylvanians, including 

those living in environmental justice communities, to a disproportionate amount of extra 

pollution.  (70, 71, 72, 79) 

 

Response:  The Department understands the commentators’ concerns regarding environmental 

justice issues.  The system-wide averaging provision set forth in § 129.98(a) has been revised in 

the final-form regulation to restrict emissions averaging to the same ozone nonattainment area.  

Section 129.98(a) provides as follows: “System-wide emissions averaging must be among 

sources under common control of the same owner or operator within the same ozone 

nonattainment area in this Commonwealth.”  This clarifying revision requested by the EPA 

should assure that emissions averaging occurs among units under common control in the same 

ozone nonattainment area.   

 

Further, upon reevaluation of the NOx emissions data from the plants equipped with SCR 

technology, the Department concluded that a NOx emission limit of 0.12 lb/MMBtu was 

achievable with operation of SCR when an inlet temperature of 600°F is reached.  Subsection 

129.97(g) has been revised from proposed to final rulemaking to add § 129.97(g)(1)(viii), which 

states that the presumptive emission limitation for a combustion unit with a selective catalytic 

reduction system operating with an inlet temperature equal to or greater than 600°F is 0.12 lb 

NOx/million Btu heat input.  Subparagraph 129.97(g)(1)(viii) further states that compliance with 

this emission limit is also required when by-passing the selective catalytic reduction system.  

Therefore, operation of SCR for one facility cannot be used to offset non-operation of SCR from 

a different facility in an emissions averaging plan. 

 

Additionally, the actual NOx emissions from the coal-fired electric generating sector in 

Pennsylvania for the year 2013 were 119,025 tons, of which 92,728 tons were from coal-fired 

EGUs that are not scheduled for retirement or for fuel-switching.  The expected future NOx 

emissions from these EGUs, based on 2013 production rates and the NOx emission limitations 

set forth in the final rulemaking, are approximately 59,039 tons per year.  This is an anticipated 

reduction of approximately 36% in actual emissions from the coal-fired EGU sector as a result of 

the final-form NOx RACT emission limitations.   

[(92,728 tons – 59,039 tons) / 92,728 tons x 100 = 36 %]  

 

207. Comment:  A list of scientific articles on topics linking air pollution to impaired cognitive 

functions in the elderly and autism in children was prepared and submitted by the commentator.  

The commentator requests that this list be included in the record.  (86) 

 

Response: The Department thanks the commentator for providing the list.  The list is included as 

part of the comments record posted on the web site of the Independent Regulatory Review 

Commission at www.irrc.state.pa.us under the docket for IRRC # 3052. 

http://www.irrc.state.pa.us/
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208. Comment:  If it’s going to cost an operator money to comply with the updated standard 

they can submit a “case specific proposal for an alternative emission limitation.”  If you have 

less than 3 years left on your current permit, you don’t need to do anything.  (73, 101) 

 

Response:  The Department disagrees.  The owner or operator of any affected source subject to 

§ 129.96 that cannot meet an applicable presumptive RACT requirement or RACT emission 

limitation set forth in § 129.97 may elect under § 129.99(a) to propose an alternative limit 

determined on a case-by-case basis in accordance with the requirements set forth in final-form § 

129.99(d), including the deadlines for proposing the alternative limit.   

 

The Department will issue a Plan Approval or Operating Permit Modification, as appropriate.  

The owner and operator of an affected source subject to § 129.96 that does not comply with the 

applicable presumptive RACT requirement or RACT emission limitation set forth in § 129.97 

and does not elect to propose an alternative limit under § 129.99(a) or to participate in an 

emissions averaging plan under § 129.98 will be found in violation of the applicable 

requirements set forth in § 129.97.  

 

It is incorrect to assert that the RACT rulemaking does not impose additional requirements if 

there are less than 3 years left on the current permit term.  The remaining permit term has no 

impact on an affected owner and operator’s obligation to implement and comply with the 

applicable RACT requirements and RACT emission limitations. The Title V Operating permit 

must include the appropriate testing, recordkeeping, and reporting requirements to demonstrate 

compliance with all applicable RACT requirements and RACT emission limitations.  These 

requirements would be incorporated as applicable requirements at the time of permit renewal, if 

less than 3 years remain in the permit term, as specified under 25 Pa. Code § 127.463(c) (relating 

to operating permit revisions to incorporate applicable standards).  If 3 years or more remain in 

the permit term, the requirements would be incorporated as applicable requirements in the permit 

within 18 months of the promulgation of the final rulemaking, as required under § 127.463(b). 

Most importantly, 25 Pa. Code § 127.463(e) specifies that  “[r]egardless of whether a revision is 

required under this section, the permittee shall meet the applicable standards or regulations 

promulgated under the Clean Air Act within the time frame required by standards or 

regulations.” Consequently, the RACT final rulemaking will apply to affected owners and 

operators irrespective of a modification to the Operating Permit.   

 

209. Comment:  The presumptive RACT limits for EGUs, particularly as they relate to coal-

fired boilers, have been the focus of extensive comments by the environmental nongovernmental 

organizations, who are arguing that SCR should be required on all coal plants at all times.  Their 

seemingly impeccable logic is that 80% of the coal-fired boilers have already installed the SCR 

equipment and the small additional operating costs of injecting ammonia should gladly be borne 

by electricity users in order to get lower emissions.   

 

Implementing this well intentioned, but flawed scheme would result in a classic example of 

unintended consequences. What this argument fails to realize is that the electrical grid in PA 

does not end at the state line.  PJM dispatches electricity in our state from sources throughout the 

multi-state PJM region based on the cheapest power available to meet demand.  Unfortunately 
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for Pennsylvania, states to the west of us, including Ohio, and West Virginia are not in the 

Northeast Transport Region and are not automatically subject to the RACT requirements on their 

coal-fired sources.  In addition, many of these mid-western states have less stringent 

environmental regulations than does Pennsylvania, even before this proposed rulemaking.  

Consequently, imposing additional costs on PA sources will only export generation to upwind 

states that have for the most part dirtier generating sources.  A short-sighted attempt to impose 

additional controls on PA sources is likely to result in dirtier electricity and increased pollution 

coming into the state, not to mention negative economic impacts, including lost jobs, resulting 

from additional loss of PA generating capacity. 

 

The commentator urges the Department to include a PJM system-wide analysis of the projected 

impacts of any attempt to impose more restrictions on PA sources that are not shared by our 

upwind neighbors.  This analysis should evaluate the impacts on upwind emissions that impact 

Pennsylvania as a result of increasingly stringent limits on in-state generation sources with an 

ultimate goal of demonstrating that any more stringent limit on EGUs in PA will not result in 

increases in the total atmospheric burden of air pollution from upwind states.  (109) 

 

Response:  The Department appreciates the commentator’s suggestion.  However, the analysis 

suggested by the commentator is beyond the scope of this rulemaking.  RACT regulations must 

require emission reductions within the ozone nonattainment area to assure the expeditious 

attainment and maintenance of the NAAQS as required under Section 172(c)(1) of the CAA (42 

U.S.C.A. § 7502(c)(1)).  The Department believes that the final-form regulation contains 

appropriate presumptive RACT requirements and RACT emission limitations to ensure 

attainment of the 2008 ozone standard, as expeditiously as practicable. 

 

State Implementation Plan revisions to address transported pollution are required under section 

110(a)(2)(D) (i) of the Clean Air Act (42 U.S.C.A. § 7410(a)(2)(D)(i)). This provision, 

commonly referred to as the ‘Good Neighbor” provision, requires states to ensure that the SIP 

contains adequate provisions which prohibit any source or other type of emissions activity within 

the State from emitting any air pollutant in amounts which will:  

 

(I) contribute significantly to nonattainment in, or interfere with maintenance by, any 

other State with respect to any such national primary or secondary ambient air quality 

standard, or 

(II) interfere with measures required to be included in the applicable implementation plan 

for any other State … to prevent significant deterioration of air quality or to protect 

visibility. 

   

Pennsylvania and many other states have not developed “Good Neighbor” SIP revisions for the 

2008 8-hour ozone NAAQS.  Consequently, the EPA is expected to issue “failure to submit” 

findings” and a Federal plan proposal to address transported NOx emissions.   

 

210. Comment:  The commentator requests clarification regarding the jurisdiction of the 

Philadelphia Air Management Services (AMS) in implementing/enforcing the RACT regulations 

that are proposed in §§ 129.96—129.100.  The commentator recommends that compliance with 
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proposed §§ 129.96—129.100 satisfy compliance with Philadelphia AMS RACT requirements. 

(130) 

 

Response:   Philadelphia Air Management Services (AMS) in the City of Philadelphia’s Health 

Department administers a local air pollution control program approved by the DEP under section 

12 of the Air Pollution Control Act (35 P.S. §4012).  Air quality regulations enforced by 

Philadelphia AMS are codified under Title 3 of the Philadelphia Code.  Philadelphia AMS may 

incorporate Department regulations by reference or may enact regulations of its own to satisfy 

the obligations under the CAA and regulations issued under the CAA.  Philadelphia AMS has 

required the owners and operators of affected sources in its jurisdiction to determine RACT 

requirements on a case-by-case basis for the 1997 ozone standard.  While the EQB’s RACT 

regulations will apply statewide, Philadelphia AMS may establish separate RACT requirements 

and compliance standards for the owners and operators of affected sources under its jurisdiction.  

 

211. Comment:  The preamble to the proposed rulemaking states at the end of Section F, "The 

proposed rulemaking will not increase the paperwork that is already generated during the normal 

course of business operation."  Boeing requests that the agency minimize the paperwork for both 

the major source and the PA DEP.  The submission of a test protocol and test report for Boeing's 

Nebraska-l boiler will be extra paperwork 4 years out of five.  Also, the limit in lb/MMBtu rather 

than concentration requires additional calculations and results that must be reported (and possible 

additional measurements of flow rate).  If the internal combustion engines were not all 

emergency standby engines operating less than 500 hr/yr and, thus, exempt from emission 

limitations (per § 129.97(c)(6)), the entire stack testing effort that would be required would be an 

extra effort with substantial reporting.  Regardless, the additional RACT 2 requirements will 

have to be incorporated into the Title V Operating Permit, which will take additional effort on 

both Boeing's and PA DEP's parts.  (132) 

 

Response:  The Department disagrees.  The final rulemaking will not significantly increase 

paperwork for the owner and operators of affected facilities.  For an air contamination source 

without a CEMS, monitoring and testing in accordance with a Department-approved emissions 

source test that meets the requirements of Chapter 139, Subchapter A (relating to sampling and 

testing methods and procedures) is required. The source test shall be conducted one time in each 

5-year calendar period.  Therefore, there will not be extra paperwork 4 years out of five as a 

result of the submission of test protocols and reports.  The emissions for the boilers are generally 

expressed in lb/MMBtu, consistent with the Federal regulations.  No stack testing is required for 

emergency standby engines operating less than 500 hours per year or any engine operating with 

less than 5% capacity factor for the demonstration of compliance with the presumptive RACT 

requirements.   

 

The owner or operator may take an operational restriction for engines to avoid presumptive 

RACT emission limitations and associated stack testing requirements.  The Title V Operating 

Permit must include the appropriate testing, recordkeeping, and reporting requirements to 

demonstrate compliance with all applicable requirements.  These requirements would be 

incorporated as applicable requirements at the time of permit renewal, if less than 3 years remain 

in the permit term, as specified under § 127.463(c) (relating to operating permit revisions to 

incorporate applicable standards).  If 3 years or more remain in the permit term, the requirements 
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would be incorporated as applicable requirements in the permit within 18 months of the 

promulgation of the final-form rulemaking, as required under § 127.463(b). 

 

212. Comment:  Pennsylvania should require polluting industries to support tree planting.  (83) 

 

Response:  The Department thanks the commenter for the comment.  This suggestion is outside 

the scope of the final rulemaking. 

 

213. Comment:  Non-coal mining dust should be monitored for plumes leaving the site and 

recorded for PM-10 and PM2.5.  (116) 

 

Response:  This final rulemaking addresses the reduction of NOx and VOC emissions from 

major NOx and VOC facilities.  Requirements for monitoring particulate matter (PM, including 

PM-10 and PM2.5) emissions are outside the scope of the final rulemaking.   

 

214. Comment:  Warning systems should be devised so that people can be alerted that a 

compressor station will vent, which happens every time it is turned on or off and also when the 

pressure reaches a certain level.  Warnings should be given when additional hazards exist, such 

as heat inversion or a storm is approaching (chemicals can be blown 200 miles).  (74) 

 

Response:  The Department appreciates the comment. However, this comment is outside the 

scope of the final RACT rulemaking. Nonetheless, the Department will examine the feasibility of 

establishing warning systems consistent with the commentator’s recommendations.   

 

215. Comment:  Not enough is being done to ensure that the water table is not regularly 

contaminated by the chemicals being pumped into our ground.  (32) 

 

Response:  This comment is outside the scope of the final RACT rulemaking, which is designed 

to reduce NOx and VOC emissions in ozone nonattainment areas. 

 

216. Comment:  The commentator has concerns about a lack of SO2 scrubbers at the Homer 

City generating station.  (87) 

 

Response:  This final rulemaking addresses the reduction of NOx and VOC emissions from 

major NOx and VOC facilities.  Sulfur dioxide (SO2) emissions are outside the scope of the final 

rulemaking.  However, SO2 emissions from Unit #3 at the Homer City generating station have 

been controlled with a flue gas desulfurization system (scrubber) since 2001.  In addition, the 

DEP issued Plan Approval 32-00055H to Homer City on April 2, 2012, for the installation of 

scrubbers for the control of SO2 emission from Units #1 and #2.  The scrubbers are expected to 

be operational by the end of 2015.   

 

217. Comment:  The commentators signed a petition that expressed concern that the proposed 

rulemaking will not do enough to address pollution at coal-fired power plants.    
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Response:  The Department acknowledges receipt of a petition containing 2,246 signatures.  The 

Department also disagrees with the commentators.  The final-form regulation will require the 

owners and operators of any combustion unit equipped with a selective catalytic reduction (SCR) 

system that is operating with an inlet temperature equal to or greater than 600°F to meet a NOx 

emission limit of 0.12 lb NOx/million Btu.  Compliance with this emission limit is also required 

when by-passing the SCR system.  The more stringent NOx emission limitation for coal-fired 

units equipped with SCR systems will reduce NOx emissions from the electric generating sector 

to approximately 59,000 tons of actual NOx emissions. It is also important to note that NOx 

emissions have declined significantly in Pennsylvania, especially from coal-fired electric 

generating units—NOx emissions decreased from approximately 192,004 tons in 2000 to 

119,025 tons of NOx emissions in 2013.  The final-form regulation will result in further 

reductions in actual NOx emissions from one of the largest sources of NOx emissions in the DEP 

emissions inventory.  Please also see the Response to Comment 9.   

 


