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INTRODUCTION:

On December 14, 2013, the Environmental Quality Board (EQB) published notice in the Pennsylvania
Bulletin (43 Pa.B. 7377) announcing seven public hearings and a 60-day public comment period for a
proposed rulemaking concerning revisions to 25 Pa. Code Chapter 78 (relating to Oil and Gas Wells).

The proposed rulemaking would amend Chapter 78 to adopt new requirements that ensure oil and gas
operators employ effective measures that prevent pollution, while allowing flexibility for the optimal
development of the natural resources. The amendments are designed to strengthen the environmental
controls employed by the industry to ensure the protection of public health, safety, and the
environment.

On February 1, 2014, the EQB published a notice in the Pennsylvania Bulletin (44 Pa.B. 648)
announcing two additional public hearings and an extension of the public comment period by 30 days.
In total, the EQB held nine public hearings over a 90-day public comment period accepting comments
on the proposed rulemaking. During this comment period, 3,128 comments were received from 23,213
commentators.

During the pendency of this rulemaking process, the General Assembly also passed two acts directly
relating to the subject matter of the proposed rulemaking. As a result of the passage of the act of July
10,2014 (P. L. 1053, No. 126), all regulations promulgated under 58 Pa.C.S. (relating to oil and gas)
were required to differentiate between conventional oil and gas wells and unconventional gas wells.
The Department determined that the current rulemaking process would continue, but that the
regulations would be completely bifurcated (separated into two distinct chapters) on final-form
rulemaking. The act of October 22, 2014 (P. L. 2853, No. 173) requires monthly reporting of
production by unconventional well operators to the Department of Environmental Protection
(Department or DEP).

On April 4, 2015, the Department published notice in the Pennsylvania Bulletin (45 Pa.B. 1615)
announcing an Advanced Notice of Final Rulemaking (ANFR) procedure. This allowed DEP to solicit
additional comments on the draft-final rulemaking for 30 days. On April 18, 2015, DEP published
notice in the Pennsylvania Bulletin (45 Pa.B. 1951) announcing three public hearings and extending
the ANFR public comment period by 15 days. During this additional public comment period, 2,482
comments were received from 4,914 commentators.

In assembling this document, the Department has addressed all pertinent and relevant comments
associated with this rulemaking. For the purposes of this document, comments of similar subject
material have been grouped together and responded to accordingly.

Due to the volume of comments received, this document is separated into two parts. Part one contains
all of the comments received during the initial public comment period from December 14, 2013
through March 14, 2014. Part two contains all of the comments received during the ANFR procedure,
open from April 4, 2015 through May 19, 2015. Each part of the comment response document has its
own Commentator List. Additionally, several large attachments were submitted and are included in
Appendices to each of the parts of the Comment Response Document.



Table of Contents

§§ 78.1.and 78a.1 DEFINITIONS.....ccuiiiiiiiecc et sbe et be s ae e e reeneears 6
§ 78a.14 Transfer of well ownership or change of address..........coccoviiiiiiiciin 81
§§ 78.15 and 78a.15 Application TEQUITEIMENLS ........eervirrerrerrerreeiesreeeesreseesresreeresre s e sresreeresreseesresreennens 82
§§ 78.17 and 78a.17 Permit expiration and reNEWal............ccooiiieiiiiiiic i 190
§§ 78.18 and 78a.18 Disposal and enhanced recovery Well permits ... 196
§ 78841 NOISE MITIGALION........ecieie ittt te e e s b et e e besbeese e besneeeenreaneeseas 197
§§ 78.51 and 78a.51 Protection of Water SUPPHES .........coviiiiiiieiriiesese e 232
§§ 78.52 and 78a.52 Predrilling or prealteration SUMVEY .........ccccveieiiiiieie e sie e 260
§§ 78.52a and 78a.528 A€ OF FEVIBW .....cuveeiiiiiie ettt sne e e 274
§§ 78.53 and 78a.53 Erosion and sediment control and stormwater management...........c.ccceeeeeverveenenne. 327
§§ 78.55 and 78a.55 Control and disposal planning..........ccccoviiiiiiiiic i 336
§§ 78.56 and 78a.56 TEMPOIArY STOTAGE. ......c.veueiuiriiriiitereeteteeese ettt sttt bbbt b s e e e are s 351
§§ 78.57 and 78a.57 Control, storage and disposal of production fluids.............cccocevveiiiiviiiiieciecen, 391
§§ 78.57a and 78a.57a Centralized tank STOTAgE .......cccvvevveiererreesiesie e 428
§§ 78.58 and 78a.58 ONSITE PrOCESSING ..veivveriireiieiieiteeieste et e steste et ste s e e e e s te e s e sreste e besbeeseesbesaeeseestesnneseas 465
§§ 78.59a and 78a.59a Impoundment embankmeNntS.........ccccviiiieiiiiie e 480
§§ 78.59b and 78a.59b Well development impoUNAMENTS..........ccoveiiiieiiiecie et 487
§§ 78.59¢ and 78a.59¢ Centralized iMPOUNAMENTS .........cocviiiiiii e 505
§§ 78.60 and 78a.60 DisSCharge reqQUITEMENTS........cciiieiiie ettt st sre et sre e sr e re e enas 522
§§ 78.61 and 78a.61 Disposal Of drill CULLINGS .........ccceeiiiiiiiii e 529
§§ 78.62 and 78a.62 Disposal of residual Waste — PILS ........cceveiriiirinieiesieee e 543
§§ 78.63 and 78a.63 Disposal of residual waste — land application .............cccccevvveveiie i, 556
§§ 78.63a and 78a.63a Alternative waste ManagemMent..........cccvvveiiieriereieee e et see e neas 561
§§ 78.64 and 78a.64 Secondary containment around oil and condensate tanks............ccccceevviveveieeinenne. 563
§ 78a.64a Secondary CONTAINMENT ..........ociiiieiiiier ettt ere s 567
§§ 78.65 and 78a.65 Site rESIOTALION .......cceeiiiiiiiic ettt ettt st be s beere e besre e e e be e nas 585
§§ 78.66 and 78a.66 Reporting and remediating spills and releases ... 626
§§ 78.67 aNd 788.67 BOITOW PItS.....uecviiriiieiiiteiiesiesteeie et e e ste et sa et e e esaesteste e besreessestesneesaesraeeeneas 671
§§ 78.68 and 78a.68 Oil and gas gathering PIPEIINES ........cooeeiiiieiiiie e 681
§§ 78.68a and 78a.68a Horizontal directional drilling for oil and gas pipelings...........ccocvvvereiiiniinnnne 685
§§ 78a.68b and 78a.68b Well Development Pipelines for Oil and Gas Operations...........c.ccoceevvrveeenee. 692
§§ 78.69 and 78a.69 Water Management PlanS.........cccoiieieiiinisesesie e 709



§§ 78.70 and 78a.70 Road-spreading of brine for dust control and road stabilization .................cccccco... 721

§§ 78.70a and 78a.70a Pre-wetting, anti-icing and de-iCiNG..........ccccvvrieieieeie i 729
§ 78a.71 Use of safety deviCes — WEII CASING .......viviriiiiiiiiiieieeese e 732
§§ 78.72 and 78a.72 Use of safety devices — blow-out prevention equipment............c.cccccevvvviveveseernenne. 732
§§ 78.73 and 78a.73 General provisions for well construction and operation............cc.ccoeeverereieiiinnnne 733
§ 788.74 VENTING OF GAS. ....eiveiiiitiitiitit ettt bbbttt b e b n e ne e are s 750
§ 78a.83 Surface and coal protective casing and cementing ProCeAUre .........cccevvvevereieerieseseesese e 750
§ 788.121 ProdUCLION FEPOMTING ....veviveeereeeeieeieeiesie sttt bbbttt b e e n e neane s 750
§§ 78.122 and 78a.122 Well record and completion rePOIt...........coviiiieieiecc e 757
§§ 78.123 and 78a.123 Logs and additional data. ...........ccceeeeriiieiiiiiie e s 764
Subchapter G, BoNding REQUITEMENTS. .........civiiiiiie e st te e esre e e b s e e srestesneesresraesrens 766
GENETAI COIMIMENTS ...tttk b bbbt b bt ekt bbb e bt se e s e b e 767



§§ 78.1 and 78a.1 Definitions

1.

Comment: There are several new concepts introduced for the first time in the proposed ANFR.
Provisions including these new concepts should be required to go through the proposed
rulemaking process under the Regulatory Review Act. Several of those new sections use terms
that are not defined in 78a.1, for example: playground, servicing activities, common areas on a
school property, wellhead protection area, floodway, and centralized tank storage. The meaning
of these terms is not self-evident. Unless these terms are defined, the proposed provisions do not
clearly establish a cogent standard with which industry can comply. Several of these proposed
terms are also undefined in other Pennsylvania statutes and regulations and will require a new
definition. In other instances, the term has a well understood definition that should be interpreted
the same way in this rulemaking, e.g., floodway in 25 Pa. Code Chapter 105. Another example,
wellhead protection area, is defined in Chapter 109, but we recommend a revised definition for
the use of the term in 25 Pa. Code § 78.15. Relying on the Chapter 109 definition of wellhead
protection area would likely have broad implications not considered by the drafters of the
proposed ANFR; at a minimum, the definition should be limited to Zone | wellhead protection
areas as defined in § 109.1. (210)

Response: The Department disagrees with the comment. The terms listed are all commonly
used and self-evident. The reference to the wellhead protection area and limiting it to the
Zone | wellhead protection area is too restrictive to be useful in protecting a water supply.

Comment: There are a number of definitions and sections of text that refer the reader to other
statutes or regulations. This causes the reader to search elsewhere to find that other statute or
regulation and look it up before being able to understand what Chapter 78a requires. This is not
user friendly and does not facilitate regulatory understanding and compliance. For example, with
regard to definitions, it would be better to provide the intended definition in 878a.1 or to state,
“As defined in 25 Pa. Code § XXX.X,” rather than refer to a statutory citation that requires more
effort to locate. This should be done for the definitions of, process or processing, and regulated
substance. It should also be done for §78a.13, §78a.51(d)(2), 8 78a.60 (a), and numerous other
sections where citations to other statutes or regulations are given. (193)

Response: The Department acknowledges that the interrelation of environmental statutes
and regulations can be complex, as befits the complexities of the activities being regulated
under those authorities. There are two problems with inclusion of the referenced language
in Chapter 78 and Chapter 78a. First, and most importantly, if the referenced language
changes through statutory amendment or regulatory development, the language in Chapter
78 and Chapter 78a would not automatically change to match the new language. This would
create two sets of regulations addressing the same subject in different ways. Simply
referencing the other statute or regulation allows for these updates to occur automatically.
Second, including the cross-referenced language would result in Chapter 78 and Chapter
78a being significantly larger than it is without including that language. The Department
notes that all of the cross-referenced authorities are available for free on websites accessible
to the public.

Comment: We have no objection to the proposed definition of inactive well. However, PADEP
does not clarify what constitutes an “active well” in this proposed ANFR. (210)

Response: The term “active well” is not used in the regulation, therefore a definition for the
term is not provided.



Comment: 78a. 1 We strongly support the language clarification protecting our water supplies.
Everyone in our area has a drilled well. All water wells need to meet the minimum PA SDWAS
standards. Water wells of a higher quality than required under the PA Safe Drinking Water Act
Standards that are polluted as a result of gas activities should be restored to the same quality prior
to pollution. (233).

Response: The Department acknowledges the comment.
Comment: Brine should be defined in 78 and 78a. (237, 246, 249)
Response: The definition of the term is the common English definition.

Comment: The proposed regulation only includes a definition of fresh groundwater, not
freshwater.

Typical definition of freshwater, brackish water, salt water and brines are based on specific total
dissolved solid concentration and not generic as presented above. Hydrogeological systems that
have brackish water are part of the hydrologic cycle and occupy the pore spaces and fractures of
saturated subsurface materials. Please define freshwater based on less than 0.05 % salinity. (see
below)

Water salinity based on dissolved salts

Fresh water Brackish water Saline water Brine

<0.05%  0.05-3% 3-5% > 5%

The State Review of Oil and Natural Gas Environmental Regulations Inc. (STRONGER)
recommended in their most recent review of DEP’s regulations that DEP should establish
numerical criteria for fresh groundwater. Because the definition is not precise in terms of
numerical criteria, it is interpreted differently by different operators, making the determination
subjective. This is a problem for many reasons, including determining surface casing seat depth,
according to STRONGER.

This is also a problem because DEP allows freshwater impoundments to contain fluids that are
contaminated, increasing the opportunity for pollution to the environment because freshwater
impoundments are not required to meet the stricter requirements of Chapter 289 (relating to
residual waste disposal impoundments) or Chapter 105.3. There is no defined process and no
prescribed standards for how the Department approves “other sources”. (182, 239)

Response: The Department acknowledges this comment and although the definition of
“fresh groundwater” is beyond the scope of the current rulemaking, the Department will
consider different water quality classification systems when Subchapter D is revised.

Comment: These proposed changes contain various poorly-defined terms, and in some cases no
definition at all, in rulemaking that will have a major impact in future operations and perhaps
retroactively as well. Without clearly defined regulations, much of the enforcement will be based
on interpretation rather than rules. (3094-3121)


http://en.wikipedia.org/wiki/Saline_water
http://en.wikipedia.org/wiki/Brine

10.

11.

12.

13.

Response: The Department acknowledges the comment.

Comment: §78a.1 Definitions. PADEP is creating conflict with existing standards and regulations
in the newest version of the proposed rulemaking. Inconsistent definitions, coupled with new
language, will create tremendous regulatory uncertainty and have negative consequences that will
drown the oil and gas industry with unnecessary mitigation measures. (113)

Response: The Department acknowledges the comment.

Comment: 78a.1 Definitions should be consistent with FEMA and those found for conventional
wells Chapter 78.(161)

Response: The Department acknowledges the comment.

Comment: PCSM plan - Post-construction stormwater management plan - The term as defined in
8§ 102.1 (relating to definitions). The 8102.1definition intimates a construction magnitude that is
characteristic of unconventional development and far more expansive than conventional site
construction. For this reason, it (as well as PCSM) should be deleted from the definitions listing
related to conventional operations. (245)

Response: Depending on the type and scope of activity, conventional operations may require
post construction storm water management.

Comment: Brine: the term brine does not appear in the proposed § 78a.l, nor does it appear to be
defined anywhere in the current version of CH 78a or CH 78. Although definitions are implied in
numerous sections none is clearly provided. We believe it would be helpful to clearly define this
term given its extensive use throughout these regulations. We are also pleased to see the changes
in this version of the proposed regulations significantly restricting the use of brine, which we
believe will better allow the Commonwealth to meet its intended goal to ensure that particular
chemicals and substances used in hydraulic fracture stimulation do not end up in the waters of the
Commonwealth. We previously expressed concerns that the use of brine for multiple purposes
(e.g. dust suppression. road stabilization, pre-treatment of roads, etc.) and the numerous state and
local roads present within and near NPS units such as the Upper Delaware Scenic and
Recreational River (UPDE), could potentially impact NPS resources. The proposed changes to
CH. 78a appear to alleviate many of those concerns. (200)

Response: The definition of the term is the common English definition.

Comment: Leak Protection System: is undefined in both the current and proposed regulations.
Given the importance of these regulations in protecting the waters of the Commonwealth, we
believe it should be defined. (200)

Response: The term “leak protection system” is not used in either Chapter 78 or 78a and is
therefore not defined in either Chapter.

Comment: Limit of Disturbance: We recommend this phrase be defined in the definitions section
of the regulations, especially as it plays such a prominent role in impacts on public resources such
as National Parks. (200)

Response: The Department agrees and has added a definition for Limit of Disturbance to
both Chapters 78 and 78a.



14.

15.

16.

17.

18.

Comment: Water Protection Depth: We believe this may be a typo or mistake, and should read,
“the depth to a point 50 feet above the surface casing seat.” The water protection depth cannot
extend to a depth below the surface casing seat where the casing and cement acts as the barrier to
provide protection. If regulations require setting of surface casing seat to a depth of 50 feet below
the freshwater interval, then the water protection depth would be to that depth or 50 feet “above”
the surface casing seat. There is no protection below the surface casing seat unless intermediate
casing is run and cemented. However, one may assume there is protection 50 feet above the
surface casing seat as there is 50 feet of cement separating the open borehole annular from the
freshwater interval after one generally drills/penetrates 50 feet below the freshwater interval to set
surface casing (50 feet generally provides the minimal measure of protection through separation).
(200)

Response: The term “Water Protection Depth” as it is used in the current regulation is
intended monitor for a level that is encroaching upon the surface casing seat when action
must be taken.

Comment: Well Site: Does this definition include the access roads and gathering lines “necessary
for or incidental to the drilling, production or plugging of a well”? We believe the definition
should be made more explicit to include these features. (200).

Response: The definition is consistent with the definition in the 2012 Oil and Gas Act and
does not include access roads or pipelines.

Comment: The definition of “freshwater impoundment” is significantly flawed. Section (iii) of
this definition reads: “Designed to hold fluids, including surface water, groundwater, and other
Department approved sources.” It is evidently the intention here to assume that already polluted
surface water is “freshwater”. This is simply outrageous, and is completely contrary to the
common sense meaning of the term “fresh water”. (216)

Response: The Department has modified Chapters 78 and 78a to change “Freshwater
Impoundment” to “Well Development Impoundment” to clarify the meaning of the term.

Comment: Abandoned Water Well is defined too broadly and should only include those that are
properly abandoned under DEP Chapter 7 Well Abandonment Procedure. This is required
because such a well 1) eliminates the physical hazard of the well (the hole in the ground), 2)
eliminates a pathway for migration of contamination, and 3) prevents hydrologic changes in the
aquifer system, such as the changes in hydraulic head and the mixing of water between aquifers.
(161)

Response: The definition of “abandoned water well” includes a provision to exclude wells
that are not in use but are maintained or equipped in such a manner as to be able to draw
groundwater as an alternative, backup or supplemental water source. The definition of
“abandoned water well” was included in the rulemaking to provide clarification for
implementation of § 3215(a) of the 2012 Oil and Gas Act which describes well location
restrictions. Landowners are given consideration through the well permit application
process described under § 3211 of the 2012 Oil and Gas Act, which includes notice to the
landowner and the ability for the landowner to file an objection under § 3212 of the 2012
Oil and Gas Act.

Comment: Abandoned Water Well - This definition is broad, and could be subjectively



19.

interpreted by PADEP. For example, a time frame should be set for when a water well is
determined to be abandoned. In 58 Pa. C.S. 8 3215(a), the location of wells for purposes of
setback requirements is established as of the date the copy of the well plat is mailed (as required
by 8 3211(b) for well permits). A similar time frame should be established here.

Additionally, at least one other Pennsylvania regulatory program includes the option for a
landowner to choose to abandon a water well so that it does not have to be protected. PADEP
provides a form to be signed by the landowner, notarized, recorded against the deed and filed
with PADEP. A similar option should be included in PADEP’s final rulemaking.

The last sentence should either be deleted or modified to require that water wells be both
equipped AND properly maintained to be excluded from the term “abandoned water well.” (210)

Response: The definition of “abandoned water well” was included in the rulemaking to
provide clarification for implementation of § 3215(a) of the 2012 Oil and Gas Act.
Accordingly, the timeframes established under § 3215(a) of the 2012 Oil and Gas Act apply.
The 2012 Oil and Gas Act allows wells to be located within the prescribed setback if written
consent is obtained from the operator. Finally, the Department disagrees that a water well
must be both equipped and properly maintained to be excluded from the term “abandoned
water well” and has not made the suggested revision.

Comment: Abandoned Water Well — while the definition appears sufficient our concerns lie with
how this will be interpreted in a guidance document. There are many reasons in rural areas why
one party may interpret a well as abandoned and another may not. It is not uncommon to have
multiple wells on farms. These wells are of importance when pasturing cattle away from surface
water sources as an example. As land-use changes, the need to access what may be considered an
“abandoned water well” changes. We strongly recommend that the landowner and tenant farmer
(farmers who rent farms/fields) be consulted about land-use when determining when a water well
is actually abandoned. Our Region has been historically rural and agricultural. We’ve lost many
farms over the last decades. Many of the few remaining farmers now in addition to their own
property rent other properties to grow crops and pasture cattle. These ‘tenant’ farmers have been
taking a pretty big hit during the gas development. Often, they are renting farmland from elderly
residents or absentee landowners who are unaware of what these changes to their properties may
entail. A trusting stock of rural culture, some landowners are often less inclined to consult with an
attorney before signing agreements, a tendency in which the gas industry has taken advantage.
‘“Tenant’ farmers have planted crops only to have them disturbed for pipelines, and then not be
compensated for fertilizer, seed, fuel etc. “Tenant’ farmers have had productive fields destroyed
by pipeline contractors who failed to restore soil properly, so either the land remains untillable or
farm machinery gets stuck unable to till. Acres and acres of previously valuable farmland have
become untillable. There is no one to rectify this problem. Until a farmer goes to work the soil, it
looks fine. In many cases, drain tile has been removed during pipeline construction and more
often than not, it is not replaced. This also contributes further to an increasing amount of
untillable land. ‘Tenant’ farmers have no way to address these issues. The only recourse they
have is once the land is no longer fit to farm, they no longer farm it.

Much the same situation will occur when the ‘tenant’ farmer is excluded from dialogue
concerning when a water well is abandoned. We realize this is a difficult situation, and involves
property rights for the landowner. However, land-use is also important, and therefore, there needs
to be a mechanism to include ‘tenant’ farmers in scope of when and how a water well is
considered abandoned. A perfect example of the reason why is considering farming and land-use
changes. A ‘tenant’ farmer may utilize an area for crops and there may be an old water well in
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21.

that area. The next year, he may determine that he wants to pasture livestock there and retrofit
that old water well. So, the ‘tenant’ farmer is a relevant stakeholder and their land-use needs to be
considered in terms of when a water well is considered “abandoned.”

In rural areas, when the grandparents pass on and the grandchildren are yet to come of age, it is
possible that a water well could be disconnected as the home is placed in ‘storage’ until the
younger generation is ready to begin their family. There are also boroughs such as Towanda and
Laceyville who have struggled during the last decade to provide residents with quality water
supplies. Both boroughs have drilled multiple wells deemed unsuitable and requiring expensive
or prohibitive water treatment. Depending on situations and the failed ability to find a productive
town water well, these “abandoned water wells” may at some future date become viable.

Thus, we recommend that an adequate guidance document be crafted and issued for public
comment prior to the effectiveness of this definition. Above all, it should not be the gas industry
or the regulator who determines within these guidelines when a water well is in fact “abandoned.”
We recommend that determination within the guidelines must be determined at a minimum by the

owner/s of the formerly functioning water well and hopefully with input from the ‘tenant’ farmer.
(170)

Response: The definition of “abandoned water well” includes a provision to exclude wells
that are not in use but are maintained or equipped in such a manner as to be able to draw
groundwater as an alternative, backup or supplemental water source. The definition of
“abandoned water well” was included in the rulemaking to provide clarification for
implementation of § 3215(a) of the 2012 Oil and Gas Act which describes well location
restrictions. Landowners are given consideration through the well permit application
process described under § 3211 of the 2012 Oil and Gas Act, which includes notice to the
landowner and the ability for the landowner to file an objection under § 3212 of the 2012
Oil and Gas Act.

Comment: | have concerns regarding the definition of “abandoned water well.” | would caution
that it is extremely important that the landowner be involved In determining whether or not a
water well has been abandoned. Our township's residents were very affected by the 2011 floods
of which were nothing short of disaster here. We lost over 20 miles of roads and several bridges.
Some of our residents were months trying to get their homes livable again. During this time, some
had water wells affected. They had to pull their electric components and pumps. Some of these
water wells were associated with cabins. At this point in time, | can't say whether every property
has restored their water wells to working order. Rebuilding after two floods during 2011 has been
very difficult for some families. Those with cabins lacking insurance are especially slow and
reclaiming their property back to pre-flood conditions. While those water wells may be
considered ‘abandoned' by the definition, to those families who may intend to place them back in
service at some point, they are not abandoned. They are an asset. They particularly are a very
important asset adding value to the property should they choose to sell. It may cost anywhere
from $3,000 - $10,000 or more to drill a water well here. Retrofitting that existing water well is a
more viable option. (278)

Response: See response to comment 19.
Comment: Abandoned Water well - In 2015, PADEP proposed a new definition for “abandoned
water well” to clarify that an abandoned water well is one that is no longer equipped to draw

groundwater, including wells with disconnected pumps, piping, or electrical components, and
wells that are not used on a regular or prescribed basis. Chapter 78a uses the term “abandoned
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water well” once (§ 78a.15(b.2)) to clarify abandoned water wells would not be required to
comply with Section 3215(a) of Act 13 of 2012 (Act) and would not be considered a water well.

We are concerned about PADEP’s proposal to categorize an inactive water well as permanently
abandoned, when that may not be the case. There is a difference between an inactive or
temporarily abandoned water well and a well that is permanently abandoned and will never be
used for drinking or agricultural water supply in the future.

For example, a well may be disconnected or not currently used due to economic constraints (e.g.,
the resident or community may not be able to afford the repair or a home or farm may not be
occupied at the present time). In these situations, water wells may be inactive or temporarily
abandoned but this may not mean the well would never be repaired or used in the future.

As proposed by PADEP, a well is defined an “abandoned water well” is no longer is afforded the
protections of a water well under Section 3215(a) of the Act and Chapter 78. Therefore, it is
critical for PADEP to distinguish between a temporarily abandoned or inactive well and a
permanently abandoned water well, to ensure any water well that is not currently used, but may
be used in the future is protected. This concept is consistent with PADEP’s proposed definition of
“inactive” oil and gas wells, where PADEP acknowledges there may be circumstances where a
well is temporary inactive, but may be used in the future and is not yet permanently abandoned.

We recommend the defined term be changed to “permanently abandoned water well,” and the
definition be changed as follows:

PERMANENTLY ABANDONED WATER WELL — A WATER WELL IS PERMANENTLY
ABANDONED IF IT THAT IS NO LONGER EQUIPPED IN SUCH A MANNER AS TO BE
ABLE TO DRAW GROUNDWATER, AND IS NOT EXPECTED TO BE USED AS A
DRINKING WATER OR AGRICULTURAL WATER SUPPLY IN THE FUTURE. THIS
TERM INCLUDES A WATER WELL WHERE THE PUMP, PIPING OR ELECTRICAL
COMPONENTS HAVE BEEN PERMANENTLY DISCONNECTED OR REMOVED OR
WHEN ITS USE ON A REGULAR OR PRESCRIBED BASIS HAS BEEN PERMANENTLY
DISCONTINUED. THE TERM DOES NOT INCLUDE A WATER WELL THAT IS NOT
CURRENTLY USED, BUT IS EQUIPPED OR OTHERWISE PROPERLY MAINTAINED IN
SUCH A MANNER ASTO BE ABLE TO DRAW GROUNDWATER AS AN ALTERNATIVE,
BACKUP OR SUPPLEMENTAL WATER SOURCE. THIS TERM DOES NOT INCLUDE A
WELL THAT IS TEMPORARILY ABANDONED, OR A WELL THAT IS EXPECTED TO BE
USED AS A DRINKING WATER OR AGRICULTURAL WATER SUPPLY IN THE
FUTURE. (211)

Response: The Department disagrees with the proposed revisions. See response to comment
19.

Good Evening. Thank you for this opportunity to speak to you concerning the Chapter 78/78a
draft final rulemaking. Much previously given public input aimed at preserving the environment
shines out in the current draft regulations and I thank you for this, but you also need to persevere
and insure that these positive changes make it through to the final approved rulemaking.

My five minutes today are to express my strong concern about, and opposition to, the addition of
specific new definition and one associated new rule that have somehow made it into this final
draft. The items of concern deeply undercut the strong positive progress forward made elsewhere
in the proposed regulations. The definition of concern is that of Abandoned Water Well and the
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associated rule is 5 (b.2), which states that “For purposes of compliance with 58 Pa. Section
3215(a) an abandoned water well does not constitute a water well.

| object to both the inclusion of a definition of Abandoned Water Well and the use of the newly
defined term in determining gas well site compliance with Section 3215(a). The existence and
location of water wells is an important consideration in the siting of new gas wells. The
regulations in Section 3215(a) determine critical well location restrictions as shown highlighted in
yellow on my testimony paper copies. Inclusion of the new Abandoned Water Well definition
constitutes a unilateral, heavy-handed decision on the part of DEP that a large portion of our
state's water wells are “abandoned water wells” and not of consequence relative to the placement
of new conventional or unconventional oil and gas wells. Not only is the proposed definition
fuzzy - for example, what does “when its use on a regular or prescribed basis has been
discontinued” mean, and how will it be interpreted? But more importantly the definition presumes
that someone other than the property owner is making a determination about the value of current
and future use of a property's assets. The process for making this designation of “Abandoned
Water Well” is not specified in the proposed final regulations, which is another issue.

All water wells, used or unused, are doorways into our aquifers. Whether an aquifer is currently
used or not is of little consequence relative to your agency's charge to preserve the purity of the
waters of the Commonwealth. All water wells create paths for the possible migration of methane
or chemical pollutants under the less than ideal drilling and transporting realities, and the older
the water wells are, the more likely that they might be a vehicle for methane migration to the
surface, whether that be in the outdoors or in the basement of someone’s home. The drilling
industry should put a priority on avoiding abandoned water wells via setback, rather than looking
to get a broad brush definitional waiver of setback requirements from the DEP which will result
in the industry drilling even closer to these water wells.

By looking at my own properties as typical rural examples of the presence of wells which might
be classified as “abandoned” if this definition is adopted, | expect that the number of
“abandoned” water wells will far exceed the number of water wells in current use in PA.

In my case, | have 8 water wells - 2 water wells in everyday use and approximately 6 water wells
which could be at risk of being classified as abandoned based on what | read in the proposed
definition. | have provided the details of these real life scenarios in my handout. To summarize,
though, wells that you may consider abandoned may be:

used as future outside water in a town with municipal water where ordinances allow
become used as a rural property is subdivided

become used when a vacant rural property is rehabilitated and inhabited

use via manual methods (bucket or hand-pump) for recreational buildings

piecemeal development of a parcel due to limited funds.

converted from agricultural to residential or vice versa as buildings are added or replaced.
waiting for the next trailer to move in.

may have deeded rights to use by parties other than the parcel owner

In most cases, water wells which would be classified as abandoned by the proposed definition
would be considered as unused by choice by the property owner, and the water they contain is as
precious as any provided by any wells in use or water authority. Certainly these wells should be
protected from the risk of siting an unconventional gas well less than 500 feet from them.
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Real Life Scenarios:

Over 25 years ago, | purchased a home which was previously vacant for many years which had a
totally inoperable water system and three wells. (Would this be 3 abandoned wells?) One vault
resides in the basement with a concrete enclosure, a second Is in a cinderblock vault just outside
the home, and a third well house on the property was previously used as an outdoor water source
for agriculture. | retained this home in its vacant state for almost 10 years, waiting for a relative to
move to the area. When they finally did, the retrofitting of the well in the vault outside the home
was an easy task. A simple replacement of the old plugged galvanized plumbing with plastic, a
new water heater, and a new shallow well pump and we were done.

This well delivered high quality water to the home for the next 15 years. (Classification - 1well
no longer abandoned?) The water had good taste and tested perfect in pre-drill testing conducted.
Recently, town water became available and although | was not required to hook in based on the
ordinance enacted, | requested to be on the system due to the pending construction of a gas station
next door. | hooked into the town water system last year. My outdoor vault well is currently
disconnected (3wells again abandoned?), but | have plans to use this system for outside water,
which is permitted under the authority's guidelines (Future classification - well no longer
abandoned?). While | have not investigated the water source in the concrete covered vault in the
basement, this too is an asset | want to preserve. The well house in the yard is in a great location
should I subdivide my property in the future, which is likely. {Possibility of 2 wells no longer
abandoned).

The ebb and flow of rural life drives the maintenance and use of rural water wells to be
intermittent. Other scenarios on my lands are: a currently unused agricultural water well, formerly
for livestock, which could be used to serve a new seasonal home or full-time residence. Pre-drill
testing found this water source to be excellent. A third scenario is a seasonal cabin with a hand
dug, bucket accessed water well in well house that is used occasionally whenever the cabin is
used. There is no piping because there is no septic system, but that water is a real asset when the
cabin is used and also underwent pre-drill testing, far surpassed drinking water standards. A
fourth scenario is a spring which lies on my property but which the neighbor has a deeded right to
use for his house and barn. Although | don't think that he is currently using it, doesn't that water
deserve to be protected as well?

Lastly, and possibly even more importantly, | would like to point out that adding this definition
and ill-advised regulation puts at risk town and municipality-owned water sources which might
not be currently used or outfitted for use, but are still viable water sources for small town
populations without the funds to prospect for, and drill, new water wells on the turn of a dime.

If drilling were not a risk to water wells, there would be no setbacks. The current system of
allowing a property owner or water purveyor to sign off on a consent to locate gas and oil wells at
closer distances than are specified in 3215 (a), and the process of allowing an operator to apply
for a variance should that sign off not be obtained is sufficient to give operators a measure of
control over the siting of wells.

To be sure, the rural areas are littered with legacy water wells. | am sure that their existence is a
bane to the gas industry. Their existence is a boon to property owners, they are an asset to future
rural development, and are a matter of survival in rural areas which will never be served by public
water. Do not preempt our property rights by arbitrarily classifying our unused, hardly used, or
reserved for future use water wells as of no consequence relative to the setback distances for the
siting of future gas and oil wells. Do not give this industry a back door to sneak in, creep in closer
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to our residences and towns. They already have much more latitude than their environmental
behavior warrants. Do not sign a death warrant on the future of low cost private water that meets
drinking water standards in rural PA. You may need a sip sooner than you think.

References:
§ 3215. Well location restrictions.

(@)  General rule.--Wells may not be drilled within 200 feet, or, in the case of an
unconventional gas well, 500 feet, measured horizontally from the vertical well bore to
a building or water well, existing when the copy of the plat is mailed as required by
section 3211

(b)  (Relating to well permits) without written consent of the owner of the building or water
well. Unconventional gas wells may not be drilled within 1,000 feet measured
horizontally from the vertical well bore to any existing water well, surface water intake,
reservoir or other water supply extraction point used by a water purveyor without the
written consent of the water purveyor. If consent is not obtained and the distance
restriction would deprive the owner of the oil and gas rights of the right to produce or
share in the oil or gas underlying the surface tract, the well operator shall be granted a
variance from the distance restriction upon submission of a plan identifying the
additional measures, facilities or practices as prescribed by the department to be
employed during well site construction, drilling and operations. The variance shall
include additional terms and conditions required by the department to ensure safety and
protection of affected persons and property, including insurance, bonding,
indemnification and technical requirements. Notwithstanding section 3211 (), if a
variance request has been submitted, the department may extend its permit review
period for up to 15 days upon notification to the applicant of the reasons for the
extension.

ADVANCED NOTICE OF FINAL RULEMAKING

(Editor's Note: Chapter 78a is a new Chapter in Title 25 of the Pennsylvania Code and will appear
as normal text in formal documents prepared by the Department for Environmental Quality
Board, Legislative Reference Bureau and Independent Regulatory Review Commission review
and approval. To aid the reader in understanding the changes from the December 13, 2013
proposed rulemaking, however, this document has been prepared showing capitalization,
strikeouts, bracketing, holding and underlining indicating where changes have been made.)

CHAPTER 78a. UNCONVENTIONAL [OHAND-GAS] WELLS

Subchapter A. GENERAL PROVISIONS
§ 78g.1. Definitions.

The following words and terms, when used in this chapter, have the following meanings, unless
the context clearly indicates otherwise, or as otherwise provided in this Chapter:

ABANDONED Water WELL- A WATER WELL THAT IS NO LONGER EQUIPPED IN
SUCH A MANNER AS TO BE ABLE TO DRAW GROUNDWATER. THIS TERM
INCLUDES A WATER WELL WHERE THE PUMP, PIPING OR ELECTRICAL
COMPONENTS HAVE BEEN DISCONNECTED OR REMOVED OR WHEN IT’S USE ON A
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REGU LAR OR PRESCRIBED BASIS HAS BEEN DISCONTINUED. THE TERM DOES
NOT INCLUDE A WATER WELL THAT IS NOT CURRENTLY USED.BUT IS EQUIPPED
OR OTHERWISE PROPERLY MAINTAINED IN SUCHA MANNER AS TO BE ABLE TO
DRAW GROUNDWATER AS AN ALTERNATIVE BACKUP OR SUPPLEMENTAL
WATER SOURCE.

ABACT - ANTIDEGRADATION BEST AVAILABLE COMBINATION OF
TECHNOLOGIES - THE TERM AS DEFINED IN § 102.1(RELATING TO DEFINITIONS).

ACCREDITED LABORATORY.- A LABORATORY ACCREDITED BY THE
DEPARTMENT UNDER CHAPTER 252 (RELATING TO LABORATORY
ACCREDITATION).

Act- [The Oil and Gas Act (58 P.S.8§ 601.101-601.605)] 58 Pa.C.S.88 3201-3274
(relating to development[s]).

Act 2- The Land Recycling and Environmental Remediation Standards Act (35 P. S.
§8 6026.101-6026.908).

[ a -1 1
I
ADVANCED NOTICE OF FINAL RULEMAKING

furnished by law or the Department, and the information in subsections (b. 1) — (e) and (h). The
person named in the permit shall be the same person named in the bond or other security.

(b.1) IF THE PROPOSED LIMIT OF DISTURBANCE OF THE WELL SITE IS WITHIN 100
FEET MEASURED HORIZONTALLY FROM ANY WATERCOURSE OR BODY OF
WATER EXCEPT WETLANDS SMALLER THAN ONE ACRE THAT ARE NOT
EXCEPTIONAL VALUE, THE APPLICANT SHALL DEMONSTRATE THAT THE WELL
SITE LOCATION \VILL PROTECT THOSE WATERCOURSES OR BODIES OF WATER
THE APPLICANT MAY RELY UPON OTHER PLANS DEVELOPED UNDER THIS
CHAPTER OR PERMITS OBTAINED FROM THE DEPARTMENT TO MAKE THIS
DEMONSTRATION, INCLUDING:

(1) AN EROSION AND SEDIMENT CONTROL PLAN OR PERMIT CONSISTENT WITH
CHAPTER 102 (RELATING TO EROSION AND SEDIMENT CONTROL).

(2) AWATER OBSTRUCTION AND ENCROACHMENT PERMIT ISSUED PURSUANT TO
CHAPTER 105 (RELATING TO DAM SAFETY AND WATERWAY MANAGEMENT).

(3) APPLICABLE PORTIONS OF THE PPC PLAN PREPARED IN ACCORDANCE WITH §
78a.55f a)-(b).

(4) APPLICABLE PORTIONS OF THE EMERGENCY RESPONSE PLAN PREPARED
IN ACCORDANCE WITH 8§ 78a.55 (i), AND

(5) APPLICABLE PORTIONS OF SITE CONTAIN MENT PLAN PR EPARED IN
ACCORDANCE WITH 58 Pa.C.S.8 3218.2 (RELATING TO CONTAINMENT FOR
UNCONVENTIONAL WELLS).
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23.

(b.2) FOR PURPOSES OF COMPLIANCE WITH 58 Pa.C.S.83215(a) AN ABANDONED
WATER WELL DOES NOT CONSTITUTE A WATER WELL.

(c) The applicant shall submit information identifying parent and subsidiary business

[entities] CORPORATIONS operating in this Commonwealth with the first application submitted
after , (Editor's Note: The blank refers to the effective date of adoption of this proposed
rulemaking.) and provide any changes to [its-businessrelationships] THIS INFORMATION with
each subsequent application.

(d) Frhe-applicantshall— (310)

Response: See response to comment 19.

Comment: Act 2 - The Land Recycling and Environmental Remediation Standards Act (35 P.S.
88 6026.101 06026.908).

We object to the Department's efforts by policy and/or regulation to compel oil and gas operators
to utilize what is a voluntary process for all other entities. Act 2 procedures should not be
required for spills at oil and gas well sites, but should continue to be available for operators who
choose to use them to obtain relief from liability. (212)

Response: The Department has retained the definition of “Act 2” in the final rulemaking.
Act 2 has both voluntary and involuntary aspects. The Land Recycling Program relies, in
large measure, on voluntary, remediator-initiated cleanups that have been and will continue
to be encouraged by the Department.

Act 2 establishes “cleanup standards” for persons who remediate contaminated soil and
groundwater caused by regulated substances released into the environment as defined
under various environmental laws. These standards apply when persons either voluntarily
perform or are required to perform remediation of soils and groundwater.

Section 106(a) of Act 2 states that, “The environmental remediation standards established
under this act shall be used whenever site remediation is voluntarily conducted or is
required under” the referenced environmental laws, including the Clean Streams Law, the
Solid Waste Management Act, and the Hazardous Sites Cleanup Act. Many substances that
are spilled at sites regulated under the Oil and Gas Act are regulated as waste under the
Solid Waste Management Act or as pollutants under the Clean Streams Law (see, for
example, sections 3273 and 3273.1 of the 2012 Oil and Gas Act, 35 Pa.C.S. 8§ 3273, 3273.1).
If these wastes and pollutants are regulated substances as defined under Act 2 and have
contaminated soils and groundwater, they must be addressed under Act 2.

Section 106(b) of Act 2 states; “Nothing in this act is intended to nor shall it be construed to
amend, modify, repeal or otherwise alter any provision of any act cited in this section
relating to civil and criminal penalties or enforcement actions and remedies available to the
department or in any way to amend, modify, repeal or alter the authority of the department
to take appropriate civil and criminal action under these statutes.” 35 P.S. § 6026.106(b).
Thus, Act 2 contemplates that the Department may require (e.g., by issuance of a DEP
Order) responsible persons to meet an Act 2 remediation standard. The Department has
issued many such Orders since the adoption of Act 2.
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24.

25.

26.

27.

28.

Comment: Additional proposed regulation will require oil and gas operators to remediate spills
and releases at well sites in accordance with the Act 2 program. In addition to Act 2 provisions,
the latest draft regulation has timeframes associated with remediation and reporting, unique to oil
and gas operations. Why are the requirements more stringent for the oil and gas industry than
they are for other industries? To date, responsible oil and gas operators have dealt with spills and
releases in an effective and efficient manner. (251)

Response: The purpose of the timeframes associated with remediation and reporting is to
ensure that spills and releases are reported and remediated in a timely fashion.

Comment: We continue to object to the Department’s efforts by policy and/or regulation to
compel oil and gas operators to utilize what is a voluntary process for all other entities. Act 2
procedures should not be required for spills at oil and gas well sites but should continue to be
available for operators who choose to use them to obtain relief from liability. (213)

Response: See response to comment 23.
Comment: Approximate original conditions — Reclamation of the land affected to the

preconstruction contours so that it elesely reasonably resembles the general surface configuration
of the land prior to the construction activities and within the context of operational necessity...

The word ‘closely’ leaves far too much interpretational latitude favoring the whim of the
uninitiated. The language should favor the experiential context of the producer and their
interpretation of the requisite space to operate. (245)

Response: The Department disagrees with the comment. The Department interprets the
definition to apply to conditions immediately prior to commencement of oil and gas
operations. The restoration requirements in §78.65 allow for landowner input when
conducting restoration.

Comment: Please delete the phrase “and blends into and complements the drainage pattern of the
surrounding terrain.” The preceding language about closely resembling pre-construction contours
states the restoration concept well - it might not be possible to restore original conditions and
blend into surrounding terrain if pre-construction contours did not blend in (e.g., if the land was
previously developed or farmed), so these two phrases may conflict. Deleting this extra phrase
creates one clearer standard. (222)

Response: The Department does not agree that the phrase “blends into and complements
the drainage pattern of the surrounding terrain” is redundant to “preconstruction
contours”. The phrase “blends into and complements the drainage pattern of the
surrounding terrain” is intended to provide greater detail on what is expected when
conducting site restoration especially when considering preconstruction drainage features.
It is feasible for a site to restored to approximate original contours while simultaneously not
giving proper consideration to preconstruction drainage features which could result in a
wide variety of issues including inundation of neighboring properties.

Comment: The phrase “blends into and complements the drainage pattern of the surrounding

terrain” is redundant to the term “preconstruction contours”, and could lead into additional
permitting requirements pertaining to watercourses.
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29.

30.

31.

In addition, the Qil and Gas Act of 2012 does not define or require well sites, centralized tank
farms, or impoundments to be restored to approximate original “conditions.” In fact, the proposed
ANFR expanded the use of this term from the proposed rulemaking in December 2013
(“proposed rulemaking”), despite our prior recommendation to delete the definition of
“approximate original conditions” and the use of the phrase from the rulemaking package as
beyond the scope and legal authority of the Oil and Gas Act of 2012. We reassert our
recommendation herein and note that the term “approximate original contours” was used one time
in the Oil and Gas Act of 2012, as the Legislature limited its use to only extensions of time for
well site restoration. (210)

Response: The Department does not agree that the phrase “blends into and complements
the drainage pattern of the surrounding terrain” is redundant to “preconstruction
contours”. The phrase “blends into and complements the drainage pattern of the
surrounding terrain” is intended to provide greater detail on what is expected when
conducting site restoration especially when considering preconstruction drainage features.
It is feasible for a site to be restored to approximate original contours while simultaneously
not giving proper consideration to preconstruction drainage features which could result in a
wide variety of issues including inundation of neighboring properties.

It is unreasonable to interpret the restoration requirements in the 2012 Oil and Gas Act to
require restoration of the well site to a different standard depending upon whether or not a
restoration extension has been granted. The Department believes that the restoration
requirements are appropriate. Regarding restoration of centralized tank farms, the
Department has removed 88 78.57a and 78a.57a(relating to centralized tank storage) from
the rulemaking. Regarding restoration of impoundments, the Department believes that the
requirement to restore impoundments when they have reached the end of their useful life is
appropriate. In addition the restoration requirements in Chapters 78 and 78a generally
allow for landowner input when conducting restoration.

Comment: § 78a.1. Definitions. - “approximate original conditions” - The definition includes
restoration that can support “land uses that existed prior to the applicable oil and gas operations
...~ Land use is an issue to be resolved between the lessor and the operator during contract
negotiations. If an alternate land use is desired there should be a mechanism available to allow a
change in land use to be approved by the Department, such as exists in the PA Coal Mining
Program. The exact procedure can be published later in a Technical Guidance Document. (193)

Response: The Department believes that the restoration requirements are appropriate. The
restoration requirements in §78.65 allow for landowner input when conducting restoration.

Comment: Approximate original condition is fraught with subjectivity and “to the extent
practicable” is equally nondescript. This term, as mentioned on pages 82 and 84 relative to post-
plugging events, should contain the terminology “to best management practices available” or
ABACT (antidegradation best available combination of technologies). (161)

Response: See response to comment 27.

Comment: Approximate Original Conditions - Reclamation of the land affected to
preconstruction contours so that it closely resembles the general surface configuration of the land
prior to construction activities and blends into and complements the drainage pattern of the
surrounding terrain, and can support the land uses that existed prior to THE APPLICABLE oil
and gas [activities] OPERATIONS to the extent practicable.
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32.

33.

34.

35.

We object to any requirement to return land to “approximate original conditions” unless such a
commitment has been made in the approved site restoration plans or private agreements\with
landowners. No such obligation is created under any relevant statute and is without environmental
justification. (212, 213)

Response: Restoration requirements in Chapters 78 and 78a are appropriate and largely
restate the restoration requirements in Section 3216 of the 2012 QOil and Gas Act and
incorporates the Department’s interpretation of these requirements as outlined in the
“Policy for Erosion and Sediment Control and Storm water Management for Earth
Disturbance Associated with Oil and Gas Exploration, Production, Processing, or
Treatment Operations or Transmission Facilities”, Document No. 800-2100-008, which was
finalized on December 29, 2012.

Comment: Body of water — The term as defined in § 105.1 (relating to definitions). The
definition of “body of water” as referenced in the cited section requires clarification. Section
105.1 defines this term as “a natural or artificial lake, pond, reservoir, swamp, marsh or wetland,”
which could be interpreted as including such things as impoundments. Therefore it is our
suggestion that the language be modified to exclude artificial water bodies, such as
impoundments, from the definition of a “body of water” for the purposes of Chapter 78a.(199)

Response: The Department disagrees with the comment. The oil and gas industry is
regulated by Chapter 105 and impacts water bodies on a regular basis. So the Department
believes that the proposed language is appropriate.

Comment: As proposed, this definition would classify all site development activities as borrow
pits since these activities involve earth disturbance. A borrow pit would add additional permitting
and bonding obligations under other applicable laws as referenced in the proposed Section
78a.67. Borrow Pits.

In addition, the definition should refer to the defined term “oil and gas operations”, instead of “oil
and gas development.”

Suggested amendatory language:

Borrow pit—An area of earth disturbance activity where rock, stone, gravel, sand, soil or similar
material is excavated to be used for the construction of well sites, access roads or facilities that
are related to oil and gas operations. This definition does not include earth disturbance at well
sites or otherwise permitted by the Department under the Oil and Gas Act. (120, 199)

Response: The definition of the term is readily understood.
Comment: BUILDING — AN OCCUPIED STRUCTURE WITH WALLS AND ROOF WITHIN
WHICH PERSONS LIVE OR CUSTOMARILY WORK. We seek clarification that the

Department does not intend to include temporary structures in this definition of “building.” (199)

Response: The Department declines to include this clarification in this rulemaking. The
definition is as provided in Section 3203 of the 2012 Oil and Gas Act (relating to definitions).

Comment: Building — we support the definition providing as interpreted it includes barns used for
housing and care of livestock. (170)
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36.

37.

Response: The Department acknowledges this comment. According to this definition, if a
person customarily works in a barn used for housing and care of livestock, it would
constitute a building.

Comment: Building - In 2015, PADEP proposed a new definition for “building.” PADEP
clarified that a building is “an occupied structure with walls and a roof within which persons live
or customarily work.” The proposed regulations provide additional protections for “buildings”
near unconventional wells.

We recommend the definition of “building” be expanded to include buildings where people live,
socialize, educate, recreate, exercise, and work, to ensure all types of buildings used by humans
are included in the definition. More specifically, we recommend the following change:

BUILDING — AN OCCUPIED STRUCTURE WITH WALLS AND A ROOF WITHIN WHICH
PERSONS LIVE, SOCIALIZE, EDUCATE, RECREATE, EXERCISE, OR CUSTOMARILY
WORK. (211)

Response: The Department declines to make the suggested change. The definition is as
provided in Section 3203 of the 2012 Oil and Gas Act (relating to definitions).

Comment: In 2013, the EQB proposed a new definition for “centralized impoundment” that
would allow continued construction of large, centralized open pits for waste storage. The
proposed definition acknowledged the escape of waste from the impoundment “may result in air,
water, or land pollution or endanger persons or property.” In 2015, PADEP replaced the 2013
definition with a new definition. PADEP now proposes to define a “centralized impoundment” as
“a facility authorized by a permit for a centralized impoundment dam for oil and gas operations.”

We remain strongly opposed to the use of centralized impoundments. We applaud PADEP’s
decision not to allow new centralized impoundments and to phase out existing centralized
impoundments that do not obtain permits (§ 78a.59c), but we recommend that all existing
centralized impoundments be phased out within one year.

Eliminating use of centralized surface impoundments prevents: large scale surface disturbance
that requires multi-year rehabilitation;2 the potential for structural failure and significant pollutant
release for centralized impoundments constructed with embankments; the potential for leakage to
occur through or around the liner, impacting soil and ground and surface water (a cause of many
pollution events in Pennsylvania); hazardous air pollution emissions from evaporation and
aeration processes; and, potential exposure of wildlife and domestic animals to the impoundment
contents that could be harmful.

PADEP’s proposed change to § 78a.59c¢ provides for the permitting of existing centralized
impoundments; therefore we recommend the following change to the definition and a change to §
78a.59c¢, which we set forth below in our comments on that section.

Centralized impoundment—AN IN-GROUND OIL AND GAS WASTE STORAGE facility
SERVICING MULTIPLE WELLS phatis} AUFHORIZED BY-ARPERMITFFORA
NTRA y J y N DA M C IS, . (211)

Response: Due to changes disallowing the construction of new centralized impoundments
and requiring the closure of existing centralized impoundments, the Department has
changed the definition of centralized impoundments in the rulemaking to be a facility that is

21



38.

39.

40.

41.

42,

43.

authorized by a dam permit for a centralized impoundment dam for oil and gas operations. The
Department disagrees with the proposed change because it does not meet the intent of the
regulation.

Comment: We support defining “centralized impoundment” and clarifying that freshwater
impoundments are not centralized impoundments. However, the proposed definition does not
make clear which type of permit(s) authorize(s) a “centralized impoundment”, i.e., an Oil and Gas
Act permit, a Dam Safety and Encroachment Act Permit, or a Solid Waste Management Permit.

The proposed definition’s use of the word “dam” creates additional confusion as to which permit
is required. PADEP should clarify the agency’s intent with this definition, specifically whether it
intends to exclude centralized impoundments not requiring a dam permit from the requirements
of the ANFR. (210)

Response: The Department has revised the definition to clarify the permit referenced.

Comment: Centralized impoundment — Should be clarified to hold only freshwater. All other
liquids from oil and gas operations should be contained in tanks. (161)

Response: There are a number of existing impoundments that meet the proposed definition
of centralized impoundment. Due to changes disallowing the construction of new centralized
impoundments and requiring the closure of existing centralized impoundments, the
Department has changed the definition of centralized impoundments in the rulemaking to
be a facility that is authorized by a dam permit for a centralized impoundment dam for oil and
gas operations.

Comment: We support this definition of “certified mail”. An alternative term PADEP may wish
to consider using is “certified delivery.” (210)

Response: The Department acknowledges the comment. The Department declines to add a
new term “certified delivery” as that term is not used in Chapters 78 and 78a.

Comment: Certified Mail should be amended to delete “or the attempt to deliver the document to
the proper address for the intended recipient.” This must be clarified as well as “verifiable.” As is,
this definition has the potential to dismiss citizens from vital information. (161)

Response: The Department disagrees with the comment. The phrase “or attempt to deliver
the document to the proper address for the intended recipient” is included in the definition
to document when a document fails to be delivered due to no fault of the sender.

Comment: Condensate — we recommend that the proposed definition be amended to provide
further clarity. Recommended language is “a liquid hydrocarbon phase exhibiting an API- gravity
between 45-75 degrees that occurs in association with natural gas.” (193, 195)

Response: The Department disagrees with the comment. The intent of the comment is to
include all liquid phase hydrocarbons; stipulating a specific range is restrictive.

Comment: Please replace the word “container” with “barrier” since containment systems can rely
on liners and other barriers that are not necessarily “containers.” (222)
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44,

45.

Response: The Department disagrees with the comment. The intent of the definition is to
contain material not a barrier which infers that material is impeded not contained.

Comment: At the federal level, these containment systems are also called “secondary
containment” since the primary containment is the container itself. Sections of the ANFR refer to
“secondary containment” (e.g., §§ 78a.57, 78a.57a, 78a.64, 78.64a, 78.65, 78a.68b),
“containment” (e.g., §§ 78a.55, 78a.57, 78a.64a), “temporary containment” (e.g., §78a.56) and
“emergency containment” (e.g., § 78a.57) instead of “containment system”. Adding to the
confusion is that aboveground storage, which is primary containment, is also referred to as
“containment structures” (e.g., § 78a.57).

All provisions relating to containment and containment systems should more clearly indicate
whether they refer to primary containment or secondary containment systems. We recommend
that PADEP reconsider and clarify the language related to containment systems in the following
provisions:

* § 78a.56

* §78a.57(¢c)(8) and (9)

» § 78a.57a(c)(12) to (15)
» § 78a.58, 64, and 64a

Please also see our comment to § 78a.64a, referencing the six materials that must be in
containment systems pursuant to 8§ 3218.2(c) of the Oil and Gas Act of 2012. (210)

Response: The Department has revised Chapters 78 and 78a to clarify and homogenize the
meaning of the terms identified by the commenter including addition of definitions for
primary and secondary containment and deletion of the definition previously proposed for
containment system.

Comment: 78a.1 Definition — Containment System — “Synthetic liners, coatings, storage
structures or other materials used in conjunction with a primary container that prevent spills to the
ground surface or off the well site.

At the federal level (SPCC 40 CFR 112), these containment systems are called “‘secondary
containment” since the primary containment is the container itself. Sections of Chapter 78 refer to
“secondary containment”[78a.57 (c¢), 78a.57(i)(10,11,16)], “containment” [78a.57 (c)] and
“emergency containment” [78a.57(i)(12,13,14,15) in addition to “containment system”. The term
should be standardized in the regulation. Also adding to the confusion is that aboveground
storage, which is primary containment, is also referred to as “containment” [78a.78(1)(8,9)] and
“containment structures” [78a.57 (C)].

Suggested amendatory language:

Primary Containment— A tank, vessel, pipe, truck, rail car, or other equipment designed to keep
a material within it, typically for purposes of storage, separation, processing or transfer of gases
or liquids. The terms vessel and pipe are taken to include containment of reservoir fluids within
the casing and wellhead valving to the surface.

Secondary Containment—An impermeable physical barrier specifically designed to prevent

release into the environment of materials that have breached primary containment. Secondary
containment systems include synthetic liners, coatings, dykes, curbing around process equipment,
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drainage collection systems into segregated oily drain systems, the outer wall of double walled
tanks, etc. (115)

Response: The Department has revised Chapters 78 and 78a to clarify and homogenize the
meaning of the terms identified by the commenter including addition of definitions for
primary and secondary containment and deletion of the definition previously proposed for
containment system.

Comment: Comment: Fumes, Mists and Liquids Discharged from Storage Tanks

A. There should be no legally allowed leakage or release of vapors, mists or fluids.

B. Containers that might accumulate vapors, such as condensate tanks or produced water tanks
must have vapor capture mechanisms that prevent the escape of any fumes, especially
known toxins such as benzene.

C. Air quality monitors that operate continuously must be installed to verify and report to the
DEP that harmful gases are not escaping from the site.

D. Limits for chemical emissions from tanks must take into account:

(1) The density of tanks in an area as aggregate air pollution sources
(2) Their proximity to buildings with sensitive populations (e.g., schools, hospitals)

Discharges of vapors and mists during tank checks and leaks during storm water flow are
common sources of pollutants. These are occasionally detected by citizens or the DEP, and
receive little penalty. Such chronic, small releases add up for the people and animals near the well
or industry facility.

The proposed regulations will not prevent flooding, spills, and leak violations that are commonly
occurring, but they will motivate operators to plan ahead with a greater margin of safety for liquid
and vapor releases. For example, allowing open pits and tanks cordoned off within some general
freeboard space, allows a company to receive a lower penalty for a discharge of chemicals if
storm water exceeds the freeboard. Even now, violations due to overflow of the required
freeboard occur on a regular basis, companies repeatedly are charged with the same violations,
and fines are limited or non-existent. (130)

Response: Sections 78.57 and 78a.57 of the final rulemaking requires that no pits or open
tanks can be used for storage of liquids produced from a well. Only closed tanks will be
permitted to be used for the storage of liquids produced from a well. Air quality issues are
addressed under Article 111 and the outside of the scope of this rulemaking. Well site
distance restrictions allowed under the Oil and Gas Act of 2012 are required to be
maintained and are subject to review under the Department’s permitting process. The final
regulations do take the potential for floods, spills and leaks under consideration and
language has been added to the appropriate sections accordingly.

Comment: Containment systems should be limited to above-ground, closed storage tanks that
must include secondary containment and protection from third party activity. A plastic bag
(synthetic liner) is not a system. (161)

Response: The Department disagrees with the comment. Synthetic liners can be used in a
containment system.

Comment: Suggested language: Primary Containment — A tank, vessel, pipe, truck, rail car, or

other equipment designed to keep a material within it, typically for purposes of storage,
separation, processing or transfer of gases or liquids. (213)
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Response: The Department has revised Chapters 78 and 78a to clarify and homogenize the
meaning of the terms identified by the commenter including addition of definitions for
primary and secondary containment and deletion of the definition previously proposed for
containment system.

Comment: Suggested language: Secondary Containment—An impermeable physical barrier
specifically designed to prevent release into the environment of materials that have breached
primary containment. Secondary containment systems may include, but are not limited to,
synthetic liners, coatings, dikes, curbing around process equipment, drainage collection systems
into segregated oil drain systems, the outer wall of double walled tanks, etc.

Response: The Department has revised Chapters 78 and 78a to clarify and homogenize the
meaning of the terms identified by the commenter including addition of definitions for
primary and secondary containment and deletion of the definition previously proposed for
containment system.

Comment: Conventional well should further be clarified with the prohibition that all wells should
remain as per their original intention, should not be grandfathered and subject to any change of
use at a future date. (161)

Response: Existing wells may be altered even if the modification would change the well from
conventional to unconventional or vice versa. In accordance with Section 3211(a) of the
2012 Oil and Gas Act, an operator that seeks to alter an existing well must obtain a permit
to do so.

Comment: The definition of the term “Floodplain” should be modified to reference the “term as
defined in § 105.1” (e.g., see the proposed definitions of “Watercourse” and “Wetland”). Because
impoundments will require permitting under 25 Pa. Code Chapter 105, defining the term
differently in Chapters 78a and 78 will only result in confusion. To maintain consistency between
DEP's regulations, Chapters 78a and 78 should simply reference the definition of the term
“floodplain” as set forth in Chapter 105. (190)

Response: The proposed definition is consistent with the definition provided in The Oil and
Gas Act of 2012.

Comment: Intermittent streams are headwaters and should be treated equally as a floodplain area
with a 100 buffer, not reduced to 50°. (182)

Response: The proposed definition is consistent with the definition provided in The Oil and
Gas Act of 2012. Statutory changes to the 2012 Oil and Gas Act are beyond the scope of this
rulemaking.

Comment: “Floodplain” is defined in § 3215(f)(5). This proposed definition is similar to the
definition in the Oil and Gas Act of 2012; however, it should exactly reflect the statutory
language.

We suggested amendatory language:

Floodplain — The area indicated on maps and flood insurance studies provided by the Federal
Emergency Management Agency. In an area where no Federal Emergency Management Agency
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maps or studies have defined the boundary of the 100-year frequency floodplain, absent evidence
to the contrary, the floodplain shall extend from:

(i) any perennial stream up to 100 feet horizontally from the top of the bank of the perennial
stream; or

(i) from any intermittent stream up to 50 feet horizontally from the top of the bank of the
intermittent stream. (210)

Response: The Department disagrees and notes that the commenter’s proposed language
does not exactly match the statutory language. The proposed definition accurately reflects
the meaning of the term as described in the 2012 Oil and Gas Act and has been retained.

Comment: The definition of floodplain and floodway are being combined in the proposed
Chapter 78a definition. The definition of a floodplain should not be different for the
unconventional oil and gas industry; rather, it should be a consistent definition relative to other
industries in the Commonwealth.

Cabot Suggested Language: The Department should use the term as defined in §106.1 (relating to
definitions). (187, 209)

Response: The definition for floodplain is identical for Chapter 78 as well as Chapter 78a.
The proposed definition is consistent with the definition provided in The Oil and Gas Act of
2012. Statutory changes to the 2012 Oil and Gas Act are beyond the scope of this
rulemaking.

Comment: FLOODPLAIN— THE AREA INUNDATED BY THE 100-YEAR FLOOD AS
IDENTIFIED ON MAPS AND FLOOD INSURANCE STUDIES PROVIDED BY THE
FEDERAL EMERGENCY MANAGEMENT AGENCY, OR IN THE ABSENCE OF SUCH
MAPS OR STUDIES OR ANY EVIDENCE TO THE CONTRARY, THE AREA WITHIN 100
FEET MEASURED HORIZONTALLY FROM THE TOP OF THE BANK OF A PERENNIAL
STREAM OR 50 FEET FROM THE TOP OF THE BANK OF AN INTERMITTENT STREAM.
Consistency in terminology is a key principle of good regulation. Inconsistencies make
interpretation difficult and create risk, confusion, and undue burdens for both the regulated
community and the agency, and this is particularly problematic for unconventional wells given
the cost of development and scale of activity. They also increase the risk of unintended and
counterproductive results. For this reason, this definition of “floodplain” should be stricken and
instead incorporate by reference the definition utilized in Chapter 105. If retained, the Department
should clarify what will qualify as “any evidence to the contrary.”(199)

Response: The definition for floodplain is identical for Chapter 78 as well as Chapter 78a.
The proposed definition is consistent with the definition provided in The Oil and Gas Act of
2012. Statutory changes to the 2012 Oil and Gas Act are beyond the scope of this
rulemaking.

Comment: Floodplain — it is recommended that the term “Flood Insurance Studies” be replaced
with “Flood Insurance Rate Maps” to better identify the appropriate FEMA reference documents.
(195)

Response: The definition for floodplain is identical for Chapter 78 as well as Chapter 78a.
The proposed definition is consistent with the definition provided in The Oil and Gas Act of
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2012. Statutory changes to the 2012 Oil and Gas Act are beyond the scope of this
rulemaking.

Comment: Floodplain — measured distances must take into consideration of slope and calculated
accordingly. If not, all distances should be increased from 100 to 500 feet of a perennial stream
and 250 feet from an intermittent stream. Each of these stream types must also be defined or
clarified by reference to other regulations. The term floodplain is far less encompassing than a
wetland and should never be used as a substitute for limiting the protection for our waters. (161)

Response: The definition for floodplain is identical for Chapter 78 as well as Chapter 78a.
The proposed definition is consistent with the definition provided in The Oil and Gas Act of
2012. Statutory changes to the 2012 Oil and Gas Act are beyond the scope of this
rulemaking.

Comment: The definition of Floodplain is inconsistent with Chapter 105 and creates confusion
with the FEMA definition of floodway, which is the FEMA mapped floodway or 50 feet from top
of bank of a stream (regardless of stream class). This language should not differ from the FEMA
definition as an ephemeral stream is a subset of an intermittent stream and there may be confusion
that ephemeral streams do not need to be considered for permitting, when in fact they must. (113)

Response: The definition for floodplain is identical for Chapter 78 as well as Chapter 78a.
The proposed definition is consistent with the definition provided in The Oil and Gas Act of
2012. Statutory changes to the 2012 Oil and Gas Act are beyond the scope of this
rulemaking.

Comment: The definition of the term “Freeboard” should be modified to reference the “term as
defined in § 105.1” (e.g., see the proposed definitions of “Watercourse” and “Wetland”). Because
impoundments will require permitting under 25 Pa. Code Chapter 105, defining the term
differently in Chapters 78a and 78 will only result in confusion. To maintain consistency between
DEP's regulations, Chapters 78a and 78 should simply reference the definition of the term
“freeboard” as set forth in Chapter 105. (190)

Response: The definition accurately describes the term as used in Chapter 78 and Chapter
78a.

Comment: Freeboard — The vertical distance between the surface of an impounded or contained
fluid and the lowest point or opening on a lined pit edge or open top storage structure. For
consistency, we suggest that the phrase “lined impoundment edge” be listed after “lined pit edge”
in this definition of freeboard. (199)

Response: The final rulemaking requires all centralized impoundments to comply with
permitting requirements in Subpart D, Article IX and as a result there are no longer
freeboard requirements for impoundments in the rulemaking. Therefore the Department
has not made the change.

Comment: We commend the Department for its proposal to eliminate new centralized waste
impoundments. We remain concerned, however, that the continuing failure to define “freshwater”
offers a back door for storage of contaminated fluids in open in-ground impoundments. Section
78a.59b(h) proposes to allow storage of mine influenced water in freshwater impoundments.
Under PADEP’s own proposed regulations, “mine influenced water” is water that “pollutes, or
may create a threat of pollution to waters of the Commonwealth.” Draft 25 Pa. Code § 78a.1. The
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term also may include “surface waters that have been impaired by pollutional mine drainage.” Id.
Mine influence water therefore is a threat to water quality that should not qualify as freshwater or
be stored in a freshwater impoundment. A “freshwater” impoundment should be used to store
only uncontaminated “freshwater” that meets the definition proposed in the 2014 Comments.2
Mine influenced water should be handled as wastewater, and its storage in freshwater
impoundments should be prohibited. (211)

Response: The Department has modified Chapters 78 and 78a to change “Freshwater
Impoundment” to “Well Development Impoundment” to clarify the meaning of the term. In
regards to storage of mine influenced water in a well development impoundment, the
quality of mine influenced water varies greatly throughout the Commonwealth and the term
includes mine influenced water that has been treated, which may be very high quality.
Before mine influenced water is allowed to be stored in a well development impoundment,
the Department must review and approve the storage based on a variety of factors including
the quality of the water and the risks of storage of the water.

Comment: The definition of “freshwater” impoundments allows fluids that are not fresh
uncontaminated water such as “mine influenced water” (including Acid Mine Drainage) and
reused frack water. Chapter 105 Dam safety regulations should apply to all centralized
impoundments to protect public health and safety and the environment. (182)

Response: See response to comment 61.

Comment: Freshwater impoundment — should be limited to fresh water, surface water, and
groundwater only and no other fluids. This is misleading to the public. (161)

Response: See response to comment 61.

Comment: Freshwater impoundment - New regulations targeting the use of freshwater
impoundments by the oil and gas industry are neither necessary nor appropriate. The definition
and the related subsections should be stricken. (212)

Response: The scope and type of use of well development impoundments by the oil and gas
industry is significantly different than the scope and type of use by other industries in such a
manner that the Department has determined that the regulations are appropriate.

Comment: Freshwater is not defined in the regulations but should be. Freshwater impoundments
should only allow uncontaminated surface or groundwater. Freshwater should also be defined
based on numerical criteria, as per STRONGER; see comment above on freshwater.

Allowing freshwater impoundments to contain fluids that are contaminated increases the
opportunity for pollution to the environment because freshwater impoundments are not required
to meet the stricter requirements of Chapter 289 (relating to residual waste disposal
impoundments) or Chapter 105.3. Additionally, there is no defined process and no prescribed
standards for how the Department approves “other sources” which allows for other contaminated
materials to be held in freshwater impoundments.

(i) “Not regulated under 105.3” should be deleted
(iii) The inclusion of “other Department-approved sources” should be deleted. (182)
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Response: See response to comment 61. Also impoundments that are regulated under

8§ 105.3 are not included in the definition of well development impoundment which means
that if an impoundment is constructed or operated in a manner which requires a permit
under 8§105.3, it is not a well development impoundment, by definition.

Comment: Subparagraph (iv) of the definition of “Freshwater Impoundment” limits the definition
to impoundments that service “multiple well sites.” This seems to preclude a freshwater
impoundment for a single well or a single well site. In order to clarify this definition and
eliminate what is presumably an unintended limitation, we suggest that subpart (iv) of the
definition be modified to reference “servicing one or more wells.” (190)

Response: The definition is appropriate for the context of the regulation.

Comment: Any new rule for freshwater impoundments specifically targeting oil and gas industry
is inappropriate and should be deleted from Chapter 78. (213)

Response: The scope and type of use of freshwater impoundments by the oil and gas
industry is significantly different than the scope and type of use by other industries in such
a manner that the Department has determined that the regulations are appropriate.

Comment: In section 78a.1. The definition of freshwater impoundment (at (iii)) is a facility that is
designed to hold fluids, including surface water, groundwater, and 'other Department approved
sources', which makes no sense. This needs to be clarified. (295)

Response: See response to comment 61.

Comment: Define “freshwater” that is used in oil & gas operations. Water leftover from fracking
and contaminated fluids being recycled for fracking (such as from mining or sewage) is often
mixed with clean water for additional operations. The lack of a clear definition allows operators
to avoid regulations on the use and disposal of polluted substances. (130)

Response: See response to comment 61.

Comment: To avoid confusion and conflict we suggest the regulation should use the Federal
definition for a gathering pipeline contained in 49 CFR Part 192, which is consistent with how the
term is defined in Act 13, Section 3218.5.

Suggested amendatory language:
Gathering Pipeline — A pipeline that transports gas from a current production facility to a
transmission line or main. (210)

Response: The Department disagrees, the Federal definition referenced by the commentator
includes only natural gas or other gas and Chapter 78 applies to the production of oil, liquid
hydrocarbons and natural gas.

Comment: The definition of “Gathering Pipeline” is a line that transports gas or oil to an
“intrastate or interstate transmission pipeline.” The IRRC's comments recommended that this
definition should not conflict with definitions of this term utilized by other federal and state
agencies, such as the US Department of Transportation (“USDOT”) and the PA Public Utility
Commission (“PUC”). USDOT defines a gathering line as “a pipeline that transports gas from a
current production facility to a transmission line or main.” 49 CPR § 192.3. The PUC utilizes the
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same definition as USDOT in its regulations at 52 Pa. Code § 59.1. Rather than introducing a new
definition for a gathering pipeline, DEP should simply adopt the definition utilized by USDOT
and the PUC. Notably, the definition set forth in the ANOFR does not address the situation where
a transmission pipeline is not part of the pipeline path and instead the first utility pipeline
downstream is a local distribution pipeline (a common situation for conventional wells). (190)

Response: The Department disagrees, the Federal definition referenced by the commentator
includes only natural gas or other gas and Chapter 78 applies to the production of oil, liquid
hydrocarbons and natural gas.

Comment: Gathering Pipeline — A pipeline that transports oil, liquid hydrocarbons or natural gas
from individual wells to an intrastate or interstate transmission pipeline Although proposed
section 78a.68(h) subjects gathering pipelines to certain federal requirements, this definition does
not account for the federal definition of, or jurisdictional guidance on, this term. Therefore, in
order to avoid inconsistencies between state and federal definitions, we recommend the proposed
definition be stricken and replaced by a reference to the definition in 49 CFR 8§ 192.3 and the
jurisdictional guidance for gathering lines in 49 CFR § 192.8. This too is consistent with how the
term is defined in Act 13, Section 3218.5 and will promote regulatory consistency. (199)

Response: The Department disagrees, the Federal definition referenced by the commentator
includes only natural gas or other gas and Chapter 78 applies to the production of oil, liquid
hydrocarbons and natural gas.

Comment: The definition of gathering is inconsistent with the long standing recognized rules per
API RP 80 as recognized by 49 CFR Part 192. In addition the definition does not follow Act 127
and PA One Call Law. The definition should read “A pipeline used to transport oil, liquid
hydrocarbons or natural gas from a production facility to a transmission line . (367)

Response: The Department disagrees with the proposed change because it lacks adequate
specificity for use in the regulation.

Comment: Gathering pipeline — A pipeline with a minimum diametric measurement of 8” and a
minimum Right of Way width of 50 that transports oil, liquid hydrocarbons or natural gas from
individual wells to an intrastate or interstate transmission pipeline.

The added reference to the specific dimensions is consistent with the 2012 Report to the General
Assembly on Pipeline Placement of Natural Gas Gathering Lines. (245)

Response: The Department disagrees with the proposed revisions because it would not meet
the intent of the regulation.

Comment: “Mine influenced water” - This definition gives DEP the ability to determine that any
surface waters impaired by mine drainage are mine influenced water, without any criteria or
standards. Given the breadth of the DEP’s list of waters impaired by mine drainage, this
definition would include many surface waters throughout the Commonwealth, including sections
of the major rivers such as the Allegheny, Monongahela, Youghiogheny and West Branch of the
Susquehanna, and their tributaries, some of which are widely used for public water supplies.
Storage and use of such a vaguely defined and potentially broad universe of waters, which are
routinely used for numerous other purposes by industries beyond the oil and gas industry, should
not be subject to the special approval requirements specified in the Draft Final Regulations. We
commented on this definition at the time of the proposed regulation, largely due to the
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requirement in Section78a.58b requiring special permission to place “mine influenced water” in a
freshwater impoundment. However, its significance has been magnified by the amendment to
Section 78a.58(a) which would seem to potentially require special permission to mix water from
the above-mentioned rivers with other water before using the mixture to hydraulically fracture a
well. The definition is overly broad and fails to establish a cogent regulatory standard that
informs the industry which waters are subject to these requirements. Alternatively, it authorizes
ad hoc and arbitrary determinations by the Department.

The second sentence of the proposed definition should be deleted.

Suggested amendatory language:

Mine influenced water—Water contained in a mine pool, or a surface discharge of water caused
by mining activities that pollutes, or may create a threat of pollution to, waters of the
Commonwealth. (210)

Response: The language is appropriate to describe all potential sources of mine influenced
water.

Comment: The definition of “Mine Influenced Water” is too generic and requires scientific
criteria to clearly define what constitutes mine influenced water. As noted by the IRRC in its
comments, this definition “is not regulatory because it does not establish a binding norm.” IRRC
Comments at pg 6. (190)

Response: The language is appropriate to describe all potential sources of mine influenced
water.

Comment: Mine Influenced Water: The proposed definition appears to include all waters
impaired by mine drainage. Given this breadth, the definition would include seemingly all surface
waters throughout the Commonwealth, including sections of major rivers, such as the Allegheny,
Monongahela, Youghiogheny and West Branch of the Susquehanna - some of which are widely
used for public water supplies. The definition seems overly broad, does not provide any guidance
and lends itself to arbitrary application. Storage and use of such a broad universe of waters should
not be subject to the special approval requirements of §78a.59b(h) for storing such water in a
freshwater impoundment or of §78a.58(a) for mixing such water with other fluids on the well site.
To allow for the beneficial reuse of waters previously impacted by acid mine drainage, we
recommend narrowing the definition to state: “Water contained in a mine pool or a surface
discharge of water caused by mining activities that pollutes, or may create a threat of pollution to,
waters of the Commonwealth.”(191)

Response: The language is appropriate to describe all potential sources of mine influenced
water.

Comment: § 78.a.1. Definitions. - “mine influenced water” - It is suggested that the second
sentence be deleted. The first sentence captures any relevant discharges to surface waters from
mining activities. The term “mine influenced water” should not also include the entire surface
water body into which those discharges occur, as the second sentence implies. (193)

Response: The definition is appropriate.

Comment: Mine influenced water —Water in a mine pool or a surface discharge of water caused
by mining activities that pollutes, or may create a threat of pollution to waters of the
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Commonwealth. The term may also include surface waters that have been impaired by pollutional
mine drainage as determined by the Department. We are concerned that this definition gives the
Department the ability to determine that any surface waters impaired by mine drainage are mine
influenced water, without any criteria or standards. Given the breadth of the Department’s list of
waters impaired by mine drainage, this definition would include many surface waters throughout
the Commonwealth. For example, this would include sections of major rivers such as the
Allegheny, Monongahela, Youghiogheny and West Branch of the Susquehanna, and their
tributaries, some of which are widely used for public water supplies. It is inappropriate to subject
the storage and use of such a broad universe of waters to these special approval requirements,
particularly as they are routinely used by other industries without comparable requirements.
Additionally, the significance has been magnified by the amendment to Section 78a.58(a) which
would potentially require special permission in order to blend water from the above-mentioned
rivers with other water before using the mixture to hydraulically fracture a well. This definition
fails to establish a cogent regulatory standard that informs the industry which waters are subject
to these requirements, but rather authorizes arbitrary determinations by the Department
disparately for one industry. As such, we support the others suggested amendatory language:
“Mine influenced water—Water contained in a mine pool, or a surface discharge of water caused
by mining activities that pollutes, or may create a threat of pollution to, waters of the
Commonwealth.” (199)

Response: The language is appropriate to describe all potential sources of mine influenced
water.

Comment: Mine influenced water should be defined to include acid mine drainage and its
regulation by the Clean Streams Act regardless of its beneficial use or reuse alone or in mixtures
with other substances. Such water is a hazard to the environment and public health given its
highly acidic nature and its contamination by toxic metals such as arsenic and mercury. (161)

Response: The language is appropriate to describe all potential sources of mine influenced
water. Chapters 78 and 78a provide protection of public health and safety and the
environment from mine influenced water.

Comment: The definition of “mine-influenced water” is overly broad as defined in § 78.1.
Operators intending to use mine-influenced waters will be obligated to submit for approval and
subsequently comply with a mine- influenced water storage plan that includes regular testing,
records retention and a demonstration that pollution to air, water or land will occur. While
pollution prevention is a worthy policy goal, the proposed definition of “mine-influenced water”
(“water in a mine pool or a surface discharge of water caused by mining activities that pollutes, or
may create a threat of pollution to waters of the Commonwealth”) could be construed to include
water from any waterway downstream of a mining activity, as mining activity is or has taken
place in many parts of the state. There are also about 5,000 miles of streams in the state impaired
due to mining activity. In sum, the definition is overly broad and will only lead to arbitrary and
untenable results, The PA Chamber recommends that DEP delete the use and definition of the
term “mine-influenced water” removed from this rulemaking and that DEP invite further
comment and dialogue with stakeholders and the regulated community regarding the issues and
process outlined in the Department’s November 2011 “Establishment of a Process for Evaluating
the Proposed Use of Mine Influenced Water (MIW) for Natural Gas Extraction” whitepaper.
(236)

The quality of mine influenced water varies greatly throughout the Commonwealth and the
term includes mine influenced water that has been treated, which may be very high quality.
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Before mine influenced water is allowed to be stored in a freshwater impoundment, the
Department must review and approve the storage based on a variety of factors including the
quality of the water and the risks of storage of the water.

Comment: The definition of “Modular Aboveground Storage Structure” is overly broad and
otherwise vaguely defined in that it allows for a wide degree of interpretation as to what
constitutes a modular aboveground storage structure. For instance, the proposed definition could
include mud tanks on a rig. (210)

Response: The Department disagrees that the definition is overly broad and otherwise
vaguely defined. The commenter has not provided sufficient information regarding “mud
tanks on a rig” for the Department to respond.

Comment: Modular Above Ground Storage Structure - The definition is not clear as to what may
be identified as a Modular Above Ground Storage Structure. Define “final assembly” and “broken
down”. Does this include typical 500-bbl frac tanks? If not, specifically state that frac tanks are
not identified as “modular storage structures”. (187, 209)

Response: The Department has revised the definition to replace the term “broken down”
with the term “disassembled” and the definition of the term final assembly is the common
English definition. The commenter has not provided sufficient information regarding
“typical 500 bbl frac tanks” to allow the Department to respond to the specific request.

Comment: Modular Above Ground Storage Structure — must include secondary containment and
protection from third party activity. (161)

Response: The Department evaluates proposed modular aboveground storage structures on
a case-by-case basis to determine whether the proposed structure will provide equivalent or
superior protection.
Comment: Oil and gas operations - The term includes the following:
(i) [ 'Well location assessment, seismic] SEISMIC operations, well site preparation,
construction, drilling, hydraulic fracturing, completion, production, operation, alteration,
plugging and site restoration associated with an oil or gas well.
(ii) Water withdrawals, residual waste processing, water and other fluid management and
storage INCLUDING CENTRALIZED TANK STORAGE, used exclusively for the
development of oil and gas wells.
Construction, installation, use, maintenance and repair of:
Oil and gas WELL DEVELOPMENT, GATHERING AND TRANSMISSION Pipelines.
Natural gas compressor stations.

Natural gas processing plants or facilities performing equivalent functions.

Construction, installation, use, maintenance and repair of all equipment directly associated with
activities in subparagraphs (i) D(iii) to the extent that the equipment is necessarily located at or
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immediately adjacent to a well site, impoundment area, oil and gas pipeline, natural gas
compressor station or natural gas processing plant.

Earth disturbance associated with oil and gas exploration, production, processing, or treatment
operations or transmission facilities.

We object to the effort to expand the scope of Chapter 78 Subchapter C to activities and
operations other than the operation and plugging of oil and gas wells. This definition should be
stricken and the scope of Section 78.2 should be retained. (212)

Response: Chapters 78 and 78a are promulgated under the authority of several
environmental laws including The 2012 Oil and Gas Act; Article I, Section 27 of the
Pennsylvania Constitution; the Clean Streams Law; the Dam Safety and Encroachments
Act; the Solid Waste Management Act; the Pennsylvania Law Recycling and Environmental
Remediation Standards Act; the Radiation Protection Act; the Administrative Code of
1929; the act of July 10, 2014 (P.L. 1053, No. 126); and the Unconventional Well Report Act,
the act of October 22, 2014 (P.L. 2853, No. 173). Itis reasonable and appropriate for the
Department to expand the scope of Chapter 78 to address the activities listed in this
definition.

Comment: The definition of “Oil and Gas Operations™ includes the construction, maintenance
and repair of transmission pipelines under subparagraph (iii)(A). We question DEP/EQB' s
authority to include transmission pipelines and related facilities under these regulations as such
pipelines/facilities are already regulated under the rules and regulations of the Federal Energy
Regulatory Commission and USDOT. (190)

Response: Please see response to comment 85. The Department has statutory authority
under Pennsylvania environmental laws to protect public health, safety and the
environment during the construction, maintenance, and repair of pipelines that transport
natural gas. The provisions in the final rulemaking related to pipelines do not exceed that
authority. To the extent federal regulations may also apply to certain natural gas pipelines
in Pennsylvania, the requirements of this rulemaking are consistent with and not
duplicative of those requirements.

Comment: Oil and Gas Operations - Remove residual waste processing from definition as the
Bureau of Solid Waste Management is responsible for the regulation of such activities. Further, if
a residual waste processing facility only handles Oil and Gas residual waste would it be regulated
by Oil and Gas Management, Solid Waste Management, or both? If both, who would be the lead
permitting agency?

Is a WMGR123 permitted facility (e.g. Water Treatment/Recycling Facility) considered Oil and
Gas Operations or Solid Waste Management Operations? The current understanding is that a
WMRG123 permitted facility is permitted and managed by Bureau of Solid Waste Management,
please provide further guidance and clarification. (187, 209)

Response: The Department declines to remove residual waste processing from this
definition. Sections 78.58 and 78a.58 address onsite processing. Sections 78.58(f) and
78a.58(f) specify that processing residual waste generated by the development, drilling,
stimulation, alteration, operation or plugging of oil or gas wells other than as provided in
78.58(a)-(b) and 78a.58(a)-(b) shall comply with the Solid Waste Management Act.
Accordingly, residual waste processing does not comply with the requirements in Chapters
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78 and 78a; it must comply with the Solid Waste Management Act.

Comment: Oil and gas operations — the inclusion of the term “seismic operations” in this
definition is inaccurate and not applicable to regulation contained in Chapter 78 or Chapter 78a as
the only Department authorization/permit required to undertake seismic operations is related to
the use of certain specialized charges that are regulated under the Explosives Acts of 1937 and
1957 and 25 Pa. Code Chapters 210 and 211 via the Department’s Bureau of District Mining
Operations. It is recommended that “seismic operations” should be removed from this definition.
(195)

Response: The Department has revised the definition to remove the term “seismic
operations”.

Comment: We object to the proposed definition of oil and gas operations which significantly and
inappropriately expands the current scope of Chapter 78. This definition should be deleted the
current scope of Chapter 78 should be retained. (213)

Response: Please see response to comment 85.

Comment: Oil and Gas Operations - In 2015, PADEP proposed to further modify the “oil and gas
operations” definition to list all anticipated operations.

We support the proposed improvements to the definition; however, the expanded list of
anticipated operations is incomplete. The definition should include all well stimulation methods
(not just hydraulic fracturing), well work overs, well maintenance and repair, and surface
facilities required to process liquid hydrocarbons including separators and storage tanks.

More specifically, we recommend the following changes to the proposed definition:
Oil and gas operations—The term includes the following:

(i) [Well location assessment, seismic] SEISMIC operations, well site preparation, construction,
drilling, ALL WELL STIMULATION METHODS (INCLUDING hydraulic fracturing), WELL
completion, WELL MAINTENANCE AND REPAIR, production, operation, alteration, plugging
and site restoration associated with an oil or gas well.

(ii) Water withdrawals, residual waste processing, water and other fluid management and storage
INCLUDING CENTRALIZED TANK STORAGE, used exclusively for the development of oil
and gas wells.

(iii) Construction, installation, use, maintenance and repair of:
(A) Oil and gas WELL DEVELOPMENT, GATHERING AND TRANSMISSION pipelines.
(B) Natural gas compressor stations.
(C) Natural gas AND OIL processing plants or facilities performing equivalent functions.

(iv) Construction, installation, use, maintenance and repair of all equipment directly associated
with activities in subparagraphs (i)-(iii) to the extent that the equipment is necessarily located at
or immediately adjacent to an OIL OR GAS well site, impoundment area, oil and gas pipeline,
natural gas compressor station, or natural gas processing plant, OR FACILITIES REQUIRED TO
PROCESS OIL AND GAS (E.G. SEPARATORS, DEHYDRATORS, TANKS).
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(v) Earth disturbance associated with oil and gas exploration, production, processing, or treatment
operations or transmission facilities. (211)

Response: The Department considered this comment and declines to make the suggested
changes.

Comment: Oil and gas operations. Commentator supports the clarification that the term “oil and
gas operations” includes activities related to pipelines for all purposes — well development,
gathering, and transmission — in the production and transportation of oil and gas.

Commentator supports the revisions throughout the proposed regulations to eliminate the term
“oil and gas activities” in favor of consistent use of the defined term “oil and gas operations.”
(231, 231a)

Response: The Department acknowledges the comment.

Comment: Oil and Gas Operations
iii. Centralized Tank Storage should include more descriptive language so that it includes
secondary containment systems and protection from third-party activity. (161)

Response: Please see responses to comments regarding sections 78.57a and 78a.57a. Because
the Department has removed the provision related to centralized tanks storage, this term
has been removed with this definition.

Comment: The terms “Pennsylvania rare”, “tentatively undetermined” and “candidate” are
defined elsewhere in the Pennsylvania Code, but it is unclear whether PADEP intended to
incorporate those definitions here. (210)

Response: The final rulemaking includes a new definition of “other critical communities”
that clarifies that they are species of special concern identified on a PNDI receipt. This
definition includes a non-exclusive list of categories of plant and animal species that are
considered special concern species by the Department of Conservation and Natural
Resources, the Pennsylvania Fish and Boat Commission, the Pennsylvania Game
Commission, and the United States Fish and Wildlife Service. The terms the commentator
suggests adding to this rulemaking do not include all plants and animal species considered
to be species concern species and, therefore, the Department declines to incorporate those
definitions.

Comment: This term (TAXA OF CONSERVATION CONCERN) does not appear to be defined
in any Pennsylvania law, and is so broad that it is difficult for the commentator to comment on
the impact of its inclusion in this definition. (210)

Response: The Department has determined that the public resource impact screening
provisions as outlined in Section 78.15(f)-(g) and 78a.15(f)-(g) and definition of “other
critical communities” are reasonable, appropriate and necessary to ensure that the
Department has complied with its obligation to protect public resources under Article I,
Section 27 of the Pennsylvania Constitution, the Administrative Code of 1929, the 2012 Qil
and Gas Act, the Clean Streams Law, the Dam Safety and Encroachments Act, the Solid
Waste Management Act and other statutes. Please see the response to comment 262.

Under Section 3215(c)(4) of the 2012 Oil and Gas Act, the Department has a legal obligation
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when reviewing a well permit application to consider the impacts to public resources --
including “other critical communities.” The phrase “other critical communities” is defined
in the final rulemaking to mean species of special concern identified on a Pennsylvania
Natural Diversity Inventory (PNDI) receipt consistent with the Department’s past practices
and policies. Under Section 3274 of the 2012 Oil and Gas Act, the Environmental Quality
Board has the authority to promulgate regulations necessary to implement the statute.
Accordingly, it is reasonable and appropriate for the Department to define “other critical
communities” as provided in §§ 78.1 and 78a.1.

The Department’s well permit application materials and its “Policy for Pennsylvania
Natural Diversity Inventory (PNDI) Coordination During Permit Review and Evaluation,”
Doc. No. 021-0200-001, establish a process that has been and continues to be in use by well
permit applicants to identify and consider species of special concern. The final rulemaking
codifies this process and is consistent with the Department’s long-standing use of PNDI to
fulfill its responsibility to consider impacts on species of special concern when issuing
permits under various environmental statutes.

In response to comments, the final rulemaking amends the definition of “other critical
communities” to clarify that this term applies only to those species of special concern that
appear on a PNDI receipt. Also in response to comments, the Department removed the
provisions in the draft-final (ANFR) rulemaking relating to specific areas within the
geographical area occupied by a threatened or endangered species and significant non-
species resources. These changes were to ensure that the definition reflects the existing
PNDI process.

The process for consideration of public resources in Sections 78.15 and 78a.15 makes
appropriate use of information available in the PNDI database from the public resources
agencies with the authority, knowledge, and expertise to identify and protect species of
special concern. Sections 78.15(f) and 78a.15(f) outlines a reasonable and appropriate
process that provides important information to the Department to evaluate potential
impacts and to assess the need for additional conditions in the well permit using the criteria
in Section 78.15(g) and 78a.15(g).

Comment: The term “special concern population” is defined in 17 Pa. Code Chapter 45, but it is
unclear whether PADEP intended to incorporate that definition here. In addition, it appears that
no plant populations have been classified as special concern populations by DCNR. (210)

Response: Please see response to comment 94. Whether DCNR has classified plant
populations as special concern populations is outside the scope of this rulemaking.

Comment: | support the definition for “Other Critical Communities” and “Threatened or
Endangered Species. In particular, the definition of “Other Critical Communities” is important as
politics are overruling science in the listing of Threatened or Endangered Species. (230)

Response: The Department acknowledges the comment.

Comment: We support the definition of “Critical Communities” in section 78a-1 because it
acknowledges the importance of unique and valued parts of our environment. (220)

Response: The Department acknowledges the comment.
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98. Comment: The definition of “other critical communities” to include the Department's concept of
“species of special concern” lacks clarity and is highly ambiguous. The proposed final rule
defines “other critical communities” to mean “

(1) Plant and animal species that are not listed as threatened or endangered by a public
resource agency, including:
(i) Plant and animal species that are classified as rare, tentatively determined or candidate,
(ii) Taxa of conservation concern;
(iii) Special concern plant populations;

(2) The specific areas within the geographical area occupied by a threatened or endangered
species designed in accordance with the Endangered Species Act of 1973, 16 U.S.C. 81531
et seq., that exhibit those physical and biological features essential to the conservation of
the species and which may require special consideration or protections; and

(3) Significant non-species resources, including unique geological features, significant natural
features or significant natural communities.”

Section 78.1. The actual database of special concern species, upon which permit applications are
based, is not public, viewable or printable. Special concern species, other than threatened or
endangered species, are added by agencies and scientist volunteers without public notice or
comment. How is a conventional well operator to know whether a proposed well site will impact
“other critical communities” under these conditions? (201)

Response: Please see response to comment 94.

99. Comment: Other Critical Communities —The criterion for inclusion is far too vague and general
broadening the likelihood of arbitrary actuation. We should require a detailed accounting of how
the critical community candidates are brought forth and where the public can follow scientific
peer review comments. (245)

Response: Please see response to comment 94,

100. Comment: The Department has not provided an adequate statement of need or estimate of cost to
the regulated community pursuant to the requirements of Pennsylvania’s Regulatory Review Act.
The ANFR is not a substitute for an agency to fulfill any of the formal steps of the Regulatory
Review Act or the accompanying requirements imposed on the promulgating agency.
Accordingly the Department should not proceed to finalize the definition of “other critical
communities”, but should withdraw the definition and proceed with a separate proposed
rulemaking in order to fully and properly comply with the RRA.

The definition of “other critical communities” now proposed is so vague and general as to
potentially encompass every plant and animal species on earth, except those listed as T&E
species [“Plant and animal species not listed as threatened or endangered ... including...”].
Moreover the list of examples following the word “including” are equally vague using terms that
are undefined in any law or regulation and are apparently open to evolving interpretation by
anyone. To the extent the terms are intended to refer to certain species, areas, features, and/or
communities on the Pennsylvania Natural Diversity Inventory (PNDI) database, such
designations are not done by rulemaking, nor are they clearly defined there either. Accordingly,
the Department is improperly seeking to create a binding regulatory requirement in excess of its
statutory authority. Since permit applicants would be required to undertake extensive and

38



101.

expensive procedures, pursuant to Section 78a.15(f)(1)(iv), if a well site is “in a location that will
impact other critical communities,” it is essential to know exactly what species, areas, features,
and communities are covered and to be able to establish the locations of those species, areas,
features, and communities. This definition leads to an absurd result and is clearly not what the
General Assembly intended. The proposed definition fails to provide any meaningful details,
guidance, or criteria and should be eliminated.

More fundamentally, the Department’s authority to regulate the potential impact on public
resources derives from § 3215(c) of Act 13 of 2012 (which does not define the term “other
critical communities”). In fact, the term “other critical communities” is used in that subsection
and nowhere else in Act 13, nor is it used in any other statute relied upon as authority for these
regulations. However, in the Robinson Township decision (Robinson Twp. et al v.
Commonwealth, 83 A.3d 901 (PA 2013)), the Supreme Court enjoined the application of §
3215(c). Accordingly, the Department lacks the authority to regulate with regard to “other critical
communities” specifically and lacks the legal authority to implement § 3215(c) in its entirety.
Section 78a.15(f) should be stricken.

The expansive, and potentially unlimited, definition of “other critical communities” not only far
exceeds any rational interpretation of legislative intent, but is also so ambiguous and subjective as
to be arbitrary and capricious. (210)

Response: To the extent that the commentator comments on the Department compliance
with the Regulatory Review Act, please see responses to comments 2301 to 2335.

In response to the commentator’s comment on the definition of “other critical
communities”, please see response to comment 94.

To the extent the commentator refers to the Robinson Township decision, please see
response to comment 262.

Comment: If Robinson Township did not invalidate Section 3215(c) of Act 13, Section
3215(c)(4) refers to “habitats of rare and endangered flora and fauna and other critical
communities” with no associated definitions. But even with the lack of a statutory definition of
“other critical communities,” DEP is proposing an extremely expansive, and potentially
unlimited, number of undefined and/or unlisted species (e.g. tentatively undetermined and
candidate species; undefined taxa of conservation concern; undefined special concern plant
populations), as well as numerous other undefined geographical areas, geological features, natural
features, and natural communities. The lack of regulatory definition or criteria applicable to these
many terms embedded in this definition would allow the designation as a “critical community” of
any species, area, feature, or community by the Pennsylvania Fish and Boat Commission,
Pennsylvania Game Commission, water purveyors, municipalities, and school districts, without
going through the regulatory review process. This delegation of power to a wide range of public
resource agencies cannot be done by DEP regulation, but would require legislative action under
the various enabling statutes for those entities. The proposed definition also goes so far as to
equate “significant” features or communities to “critical” communities, when in fact the normal
usage of those terms implies a separation, with “critical” being a higher level of importance than
“significant.” For example, DEP is proposing to equate undefined “significant natural
communities” to “critical communities” with absolutely no explanation or rationale that would
support such an expansion.
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The proposed definition of “Other Critical Communities” is entirely lacking in its ability to
satisfy due process requirements. Simply put, the Department has not published a list of the
things that are actually included within the definition or informed the public how things get
included within the definition. Rather, it has defined the category or term “other critical
communities” by reference to other categories of things such as “taxa of conservation concern”
and “significant non-species resources.” This provides insufficient public notice and omits
necessary information upon which a public comment can be made about any specific species
proposed for protection status. Consequently, the manner in which the things to be protected have
been presented violates procedural due process guarantees of both the United States and
Pennsylvania Constitutions.

On April 22, 2015, we filed a right-to-know request with the Department asking for a list of the
things included in the definition(s) or categories of things listed so that it might have the ability to
respond and comment on the actual things being proposed for listing. Under the right-to-know
law, the Department has 5 days to file its response or to invoke a 30-day delay. The Department
invoked its 30-day delay right in a letter dated April 30, 2015 and thereby admitted that it could
not produce a list of the things included in the definition within 5 days and, in the case of the
instant rulemaking, before the end of the ANFR comment period which expires on May 19, 2015.

If the Department could not produce a list of the things included in the definition in less than 30
days, it would appear that it did not know what things actually were included in the definition
when it proposed the regulation. This would indicate that any commission or legislative body
reviewing the rulemaking cannot have confidence in what the Department or the EQB is
proposing. Moreover, the Department’s inability to produce a list as noted above denied the
public adequate public notice and, correspondingly, the ability to provide informed comment on
the regulatory proposal.

Thus, the proposed list of “critical communities” to be newly protected through the creation of
well permit conditions, pursuant to a new process that would have agencies other than PADEP
create such well permit obligations, cannot create certainty or predictability for those who would
obtain well permits in Pennsylvania because the definition incorporates unavailable information,
as well as lists of species and non-species resources that could change without notice on a daily,
weekly or monthly basis.

This proposed definition should be deleted in its entirety, unless and until legislative action
provides otherwise. (213)

Response: The Department has considered this comment and disagrees with the
Commentator’s characterization of the relevant law and provisions in the final rulemaking.

In response to comments related to the definition of “other critical communities”, please see
response to comment 94. Please also see responses to comments on 88 78.15(f)(1)(iv) and
78a.15(F)(1)(iv).

Given the Department’s obligations and duties to protect public resources, including other
critical communities, and public resource agencies’ expertise and knowledge, it is
reasonable and appropriate for the Department to use information available in the PNDI
database in the Department’s consideration of impacts.

To the extent the commentator refers to the Robinson Township decision, please see
response to comment 262.
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102. Comment: Language that is bold and underlined below is revisions to the OTHER CRITICAL
COMMUNITIES definition for consideration:

OTHER CRITICAL COMMUNITIES-THE TERM SHALL MEAN:

PLANT AND ANIMAL SPECIES THAT ARE NOT LISTED AS THREATENED OR
ENDANGERED BY A PUBLIC RESOURCE AGENCY, INCLUDING:

(1) PLANT AND ANIMAL SPECIES THAT ARE CLASSIFIED AS RARE,
TENTATIVELY UNDETERMINED OR CANDIDATE, TAXA OF CONSERVATION
ONCERN, LOW STATE RANKS (SI=CRITICALLY IMPERILED, S2=IMPERILED,
S3=VULNERABLE), SPECIAL CONCERN PLANT POPULATIONS.

(2) THE SPECIFIC AREAS OR CRITICAL HABITATS WITHIN THE GEOGRAPHICAL
AREA OCCUPIED BY A THREATENED OR ENDANGERED SPECIES
DESIGNATED IN ACCORDANCE WITH THE ENDANGERED SPECIES ACT OF
1973, 16 U.S.C. 8§ 1531 ET SEQ., WILD RESOURCES CONSERVATION ACT, 32
P.S. 8 5301; FISH AND BOAT CODE, 30 PA. C.S. § 101 ET SEO.; AND GAME AND
WILDLIFE CODE, 34 PA. C.S. § 101 THAT EXHIBIT THOSE PHYSICAL AND
BIOLOGICAL FEATURES ESSENTIAL TO THE CONSERVATION OF THE
SPECIES AND WHICH MAY REQUIRE SPECIAL CONSIDERATION OR
PROTECTIONS; AND

(3) SIGNIFICANT NON-SPECIES RESOURCES, INCLUDING UNIQUE GEOLOGICAL
FEATURES; SIGNIFICANT NATURAL FEATURES OR SIGNIFICANT NATURAL
COMMUNITIES. (265)

Response: Please see response to comment 94.

103. Comment: Species and Public Resources: The Department's approach to regulating the potential
impact on public resources and protected species creates confusion and uncertainty and exceeds
its legal authority. In maintaining the language from Section 205(c) of the Oil and Gas Act of
1984 (“Act 223”) in Act 13, which expressly included the term “other critical communities,” it
does not seem likely or consistent that the Pennsylvania Legislature intended for this language to
be expanded to include ALL “plant and animal species that are not listed as threatened or
endangered.” We are concerned that this language in the proposed definition of “Other Critical
Communities” (878a.1) does not lead to an objective definition from which to garner a meaning
for the limitations of this definition and, therefore, does not allow for the added definition to be
used as an effective compliance tool. The regulated community and the DEP permit reviewers are
left with substantial questions as to how to manage this term as it relates to permit conditions. The
definition should be reworked to limit its scope to a list of species that is readily known, available
to the industry and prepared through a rulemaking process; or it should be eliminated. More
fundamentally, the Department's authority to regulate the potential impact on public resources
derives from Section 3215(c) of Act 13. In fact, the term “other critical communities” is used in
that subsection and nowhere else in Act 13. However, in the Robinson Township decision
(Robinson Twp. et al v. Commonwealth, 83 A.3d 901 (PA 2013)) the Supreme Court enjoined
the application of Section 3215(c). Accordingly, the Department lacks the authority to regulate
with regard to “other critical communities™ specifically, and lacks the legal authority to
implement Section 3215(c) in its entirety. Section 78a.15(f) should be stricken. (191)

Response: Please see response to comment 94.
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To the extent the commentator refers to the Robinson Township decision, please see
response to comment 262.

Comment: By inserting a definition of “critical habitat”, PADEP is reading the Oil and Gas Act
of 2012 as creating an obligation for the agency to consider the “habitats” of “critical habitats.”
The context and language of 58 Pa. C.S. § 3215(c)(4) do not support a definition of “critical
communities” that would include either critical habitats or non-species resources, such as those
listed in this subsection and in subsection (3). Providing these non-species resources with the
level of protection provided to threatened or endangered species without justification is
inappropriate. (210)

Response: Please see response to comment 94.

Comment: §78a.1. Definitions - “other critical communities” - This definition includes many, not
clearly specified, plant and animal species that are not listed (or even proposed) as threatened or
endangered by a public resource agency (e.g. undefined rare, tentatively undetermined, and
candidate species; undefined taxa of conservation concern; undefined special concern plant
populations), as well as numerous other undefined geographical areas, geological features, natural
features, and natural communities. The complete lack of regulatory definition or criteria
applicable to these many terms embedded in this definition would allow the designation as a
“critical community” of any species, area, feature, or community by the Pennsylvania Fish and
Boat Commission, Pennsylvania Game Commission, water purveyors, municipalities, and school
districts, without going through the regulatory review process. It even goes so far as to equate
“significant” features or communities to “critical” communities, when in fact the normal usage of
those terms would imply a separation, with “critical” being a higher level of importance than
“significant.” This delegation of power to a wide range of public resource agencies should not be
done by DEP regulation, but should require legislative action under the various enabling statutes
for those entities. Consequently, it is recommended that this definition be deleted, unless and until
legislative action provides the necessary clarity. (193)

Response: Please see response to comment 94,

Comment: Other critical communities. Commentator supports the Department’s efforts to define
the term “other critical communities” and to clarify its meaning beyond simply “special concern
species,” as in the previous draft of § 78.15. The inclusion of “rare, tentatively undetermined, or
candidate” plant and animal species in the definition of “other critical communities” will ensure
that public resource agencies receive notice to take adequate measures to protect vulnerable
species under 8§ 78.15(f) and 78a.15(f). Section 2 of the definition will help to ensure protection
of areas that may provide future home to an endangered or threatened species. (231, 231a)

Response: The Department acknowledges the comment.

Comment: The first sentence of Section 1 of the definition of “other critical communities” could
be read as including within that category all “plant and animal species that are not listed as
threatened or endangered.” To avoid that (likely unintended) interpretation, commentator
suggests revising the first sentence of section 1 to read: “Plant and animal species that are not
listed as threatened or endangered by a public resource agency, but are included in one or more of
the following.” (231, 231a)

Response: Please see response to comment 94,
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Comment: Other Critical Communities The regulation should be limited to the current listing of
threatened and endangered species as listed by the appropriate regulatory agency. The term and
definition is overly broad and reaches outside the language of the Act and responsibilities of the
Department. The term should be removed from the definitions in Chapter 78. The clearly defined
language and definitions that currently exist for threatened and endanger species should be
referenced (58 Pa Code). (187, 209)

Response: Please see response to comment 94,
Comment: § 78.1 Definitions - Other Critical Communities

The Department has proposed a new definition of “other critical communities” that is without
legal or scientific foundation. The proposed definition sweeps in vague and limitless “resources”
to be reviewed in the well permit application process:

1) plant and animal species that are not listed as threatened or endangered by a public
resource agency, including:
i. plant and animal species that are classified as rare, tentatively undetermined or
candidate,
ii. taxa of conservation concern, and
iii.  special concern plant populations.

2) the specific areas within the geographical area occupied by a threatened or endangered
species designated in accordance with the Endangered Species Act of 1973, 16 U.S.C. §
1531, et seq., that exhibit those physical and biological features essential to the
conservation of the species and which may require special consideration or protections;
and

3) significant non-species resources, including unique geological features, significant natural
features or significant natural communities.

This definition-which expressly includes all species that are not listed as threatened or
endangered, as well as various non-species resources-would come into play in the well permit
application process, where applicants would be required to give notice to Public Resource
Agencies “responsible for managing” the habitats of these critical communities. See proposed
§ 78.15 (f)(I -4).

As noted above, the Department has no legal authority to develop such rules because the
Pennsylvania Supreme Court invalidated Sections 3215 (b) through (e) of Act 13. But the Draft
Final Rule not only lacks authority under Act 13, it is also overly broad and unworkable, creating
unpredictable and unlimited obligations to protect unknown and unknowable species and
non-species resources.

Presumably, one would be informed of the presence of non-listed species and non-species
resources by utilizing the Pennsylvania Natural Diversity Index (“PNDI”) database and obtaining
a PNDI receipt with a hit for such non-listed species and non-species resources. PNDI, however,
does not use the term “critical communities,” but when certain non-listed species come up in the
PNDI database, a PNDI receipt indicates that “special concern” species may be impacted by the
project. “Special concern” species, however, are not defined in any state or federal statute or
regulation, and no agency or entity that populates the PNDI database utilizes a consistent or
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public standard or process for the categorization of such species. These decisions are made
without public notice, input, rulemaking or peer review.

Thus, the proposed list of “critical communities” to be newly protected through the creation of
well permit conditions, pursuant to a new process that would have agencies other than PADEP
create such well permit obligations, cannot create certainty or predictability for those who would
obtain well permits in Pennsylvania because the definition incorporates lists of species and non-
species resources that could change without notice on a daily, weekly or monthly basis.

And while the term “critical communities” is not defined in Act 13 or elsewhere, its meaning
should be considered in the context in which it was used-alongside of “rare and endangered” flora
and fauna. “Rare” and “endangered” are terms that do have definitions and a process for
categorization by the Pennsylvania agencies tasked with the protection of species, such as the
Department of Conservation and Natural Resource, the Pennsylvania Game Commission, and the
Pennsylvania Fish and Boat Commission. By protecting all non-listed species, and adding such
categories as “tentatively undetermined” and “candidate” to its proposed definition, PADEP has
departed far from the General Assembly's use of the word “critical communities” in Act 13. The
use of the term “critical communities” indicates that such communities are in dire need of
protection, comparable to the status of threatened or endangered species. Threatened and
endangered species, however, are only listed after thorough review, public notice and rulemaking
procedures, and generally accepted scientific review. PADEP' s definition of “critical
communities” would elevate all non-listed species, as well as various non-species resources, to
levels of protection comparable to those for threatened or endangered species without any public
input or science to justify such protection.

Further, having inserted a definition of “critical habitat” (borrowed from the PNDI Policy) in
subpart (2) of its proposed definition of “critical communities,” PADEP would read Act 13 as
creating an obligation for PADEP to consider the “habitats” of “critical habitats.” The context and
language of Act 13 Section 3215 (c)(4) simply do not support a definition of “critical
communities” that would include any non-species resources, such as those listed in subparts (2)
and (3) of the new definition in the Draft Final Rules. (212)

Response: Please see response to comment 94.

To the extent the commentator refers to the Robinson Township decision, please see
response to comment 262.

To the extent that the commentator suggests that this definition and the process outlined in
88 78.15 and 78a.15 gives public resources agencies the power to impose permit conditions,
the Department disagrees with this mischaracterization of the law and the provision in this
rulemaking. Please see response to comments on 8§ 78.15(f)(1)(iv) and 78a.15(f)(1)(iv). The
revisions to Chapters 78 and 78a are consistent with the Pennsylvania Constitution and
applicable statutes and provide reasonable protections for public health and safety and the
environment.

Comment: Commentator has significant concern that the definition of “Other Critical
Communities” is overly broad and ambiguous and would create significant uncertainty, work, and
costs for oil and gas operations in the state of Pennsylvania.

Paragraph (1) of the definition provides that any plant, animal, or groups of plants and/or animals

that are currently not listed as threatened or endangered by a public resource agency could be

44



considered Critical Communities, which means that the definition would encompass most plants
and animals including all common species. Although subparagraphs (i), (i), and (iii) list several
examples of plants and animals that would apparently constitute Critical Communities, this list is
not exclusive but only illustrative. Further, paragraph (1) is entirely open-ended and provides no
guidance on when, how, by what criteria, or by whom additional species will be identified as
Critical Communities. It could also extend Federal Endangered Species Act (ESA)-type
protections to untold numbers of species that are not ESA listed. The definition then goes on to
include in paragraph (2) areas that appear to constitute critical habitat, as the language closely
mirrors the definition of critical habitat provided by ESA. However, paragraph (3) of the
definition adds the ambiguous concept of “significant non-species resources,” which includes an
equally vague reference to “significant natural communities.” This could conceivably encompass
areas that exhibit features similar to critical habitat, but may not actually be designated critical
habitat, or even be historical range of the species in question, whether or not such species has any
sort of protections under the ESA. Again, paragraph (3) fails to explain when, how, by what
criteria, or by whom these “non-species resources” determinations will be made.

Defining Other Critical Communities to encompass a nearly limitless, virtually undefined, and
highly subjective combination of plants, animals, habitat, and habitat features creates unnecessary
and significant uncertainty. Additionally, it will create delays related to jurisdictional, regulatory
and permitting pathways as it will substantially expand the number of permit applicants requiring
consult with the respective wildlife and natural resource agencies. These agencies are already
struggling under limited resources to achieve their conservation goals, whereas this process
would add significant additional workload for this non-specific category of “communities” which
have not been found to warrant an endangered or threatened species protection.

Specific to the obligatory use of the Pennsylvania Natural Diversity Inventory Environmental
Review Tool (PNDI) during the permitting process, the potential for uncertainty and unnecessary
costs and confusion is exacerbated by the increased potential for PNDI “hits” related to the broad
definition of Other Critical Communities. Determining applicable jurisdictional, regulatory and
permitting pathways related to plant and animal species classification (rare, special concern) and
“non-species resources” is further confused by a lack of defined process of determination, thus
creating additional uncertainty involving avoidance and mitigation measures. Since the definition
of Other Critical Communities excludes plant and animal species that are listed as threatened and
endangered, uncertainly surrounds what such a species listing would mean if the species was
previously defined as Other Critical Communities. Lastly, PA Code Chapter 102 already provides
requirements for a PNDI review for the presence of a State or Federal threatened or endangered
species on the project site and for “Rare and Significant Ecological Features,” thus these
provisions in Chapter 78a are duplicative and unnecessary.

Finally, the Department has not provided an adequate statement of need or estimate of cost to the
regulated community pursuant to the requirements of Pennsylvania’s Regulatory Review Act.
This Advanced Notice of Final Rulemaking (ANFR) is not a substitute for fulfilling the formal
steps of the Regulatory Review Act or the accompanying requirements imposed on the
promulgating agency.

Accordingly the Department should not proceed to finalize the definition of “other critical
communities”, but should withdraw the definition and proceed with a separate proposed
rulemaking in order to fully and properly comply with the RRA.

Fundamentally, the Department’s authority to regulate the potential impact on public resources

derives from § 3215(c) of Act 13 of 2012 (which does not define the term “other critical
communities”). In fact, the term “other critical communities” is used in that subsection and
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nowhere else in Act 13, nor is it used in any other statute relied upon as authority for these
regulations. However, in the Robinson Township decision (Robinson Twp. et al v.
Commonwealth, 83 A.3d 901 (PA 2013)) the Supreme Court enjoined the application of §
3215(c). Accordingly, the Department lacks the authority to regulate with regard to “other critical
communities” specifically and lacks the legal authority to implement § 3215(c) in its entirety.
Section 78a.15(f) should be stricken.

To avoid unnecessary uncertainty, project delays and increased costs, it is recommended that
PNDI identify and map only federal and state threatened and endangered plant and animal species
and associated critical habitats, and that the definition of Other Critical Communities be removed
from the proposed rules. This will help applicants with identifying jurisdictional, regulatory and
permitting pathways, and reduce the potential burden on the Department and other agencies. In
addition, a clear PNDI designation will help will project planning regarding avoidance and
mitigation measures, thus benefiting threatened and endangered species and the environment
generally. (199)

Response: To the extent that the commentator comments on the Department compliance
with the Regulatory Review Act, please see responses to comments 2301 to 2335.

In response to the commentator’s comment on the definition of “other critical
communities”, please see response to comment 94.

To the extent the commentator refers to the Robinson Township decision, please see response
to comment 262.

Please also see responses to comments on §§ 78.15(d)-(g) and 78a.15(d)-(g).

Comment: Other critical communities—as proposed, the definition reads as overly broad and
ambiguous insofar as it appears to include various species that are not listed, proposed, or
contemplated to be designated as threatened, endangered, warranting special concern, or any
combination thereof. Therefore, we recommend that “other critical communities” shall be defined
to mean:

“(1) Plant and animal species that are not listed as threatened or endangered by an agency having
jurisdiction over that species, consisting of the following:

(1) Plant and animal species that are classified, by an agency having jurisdiction over those
species, as rare, tentatively undetermined or candidate,

(i1) Plant and animal species that are classified, by an agency having jurisdiction over those
species, as special concern species.

(2) The specific and discrete areas within the range of a threatened or endangered species at the
time it is listed, within which are found the physical and biological features essential to the
conservation of the species and which require special management considerations or protection;
critical communities shall not include the entire range of the threatened or endangered species.

(3) Significant non-species resources, consisting of the following, unique geological features;

significant natural features or significant natural communities that are managed and protected by
regulation or policy of an agency having jurisdiction over such features.” (195)
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Response: The Department considered this comment and has amended the definition of
“other critical communities” in §§ 78.1 and 78a.1. Please see response to comment 94.

Comment: 78.1 Definitions:
Other Critical Communities -- Species that are not listed by a public resource agency sounds like
it would include species outside of a PNDI review. If so, where does an operator go to obtain this

99 ¢

information? What is the definition of a “significant non-species resource”, “significant natural
99 ¢

feature”, “significant natural community”, and where do operators obtain this information for
project planning? (204)

Response: Please see response to comment 94.

Comment: The new definition of “critical communities” sets an unrealistic standard with which
the oil and gas industry would have to comply. At the best-case scenario, the definition does not
provide for consistency with conceivably compatible definitions or databases. However, most
disturbing is the overwhelming number of new categories of resources that would be protected
without the required public process or corresponding science and fact finding that is mandated by
Pennsylvania law. (113)

Response: Please see response to comment 94.

Comment: Other Critical Communities are defined by various plant and animal species that are
of concern to conservationists. This term should be broadened or another term defined (i.c. areas
for special consideration) to include areas of historical, archaeological, or geological significance
along with facilities with special or at-risk populations such as school-aged children, the sick, the
elderly, pre-school youngsters, and the like. (161)

Response: Please see response to comment 94. To the extent that the commentator suggests
additions to this term, please also see responses to comments on §§ 78.15 and 78a.15 related
to the Department’s consideration of public resources.

Comment: “Several definitions are added to this section. Of particular note, a new definition for
'other critical communities' has been added to address concerns related to consideration of public
resources in permitting.” If by, “other critical communities”, the DEP is referring to people, then
“the other critical communities” should have a stronger voice if the DEP is going to continue to
issue permits to chronic polluters in the gas/oil industry. Recent data shows 66 OPERATORS in
Pennsylvania; 7,788 ACTIVE WELLS; 4,006 VIOLATIONS and $6.1 MILLION in TOTAL
FINES PAID to the PADEP. Violations are almost 2:1 in this industry. No other industry in
Pennsylvania would be granted such a leeway.

http://stateimpact.npr.org/pennsylvania/drilling/
http://stateimpact.npr.org/pennsylvania/shale-play-about-the-data/

Information that comes from self-reporting is given to the DEP which State Impact then uses to

comprise the data. Data comes from the DEP. (172)

Response: In response to comments, the final rulemaking amends the definition of “other
critical communities” to clarify that this term applies only to those species of special concern
that appear on a PNDI receipt.
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To the extent the commentator raises issues related to enforcement and permitting, the
Department has discretion to deny a permit to drill or operate a well in only limited
circumstances outlined in Section 3211(e.1) of the 2012 Oil and Gas Act. This would require
a legislative change.

Comment: 78a.1 We support the modified definitions for “Other Critical Communities” and
“Threatened or Endangered Species”. Our watershed has delicate environmental areas. Most of
the Mehoopany Creek Watershed is a prime habitat area for the timber rattlesnake. Numerous
wetland areas and remote forests are prime locations for critical communities and core habitat
areas. We are fortunate to live in such a healthy watershed. The fact these are here, demonstrates
the health of our watershed. We are only as healthy as the environment in which we live. These
definitions provide protection for these areas. (171)

Response: The Department acknowledges the comment.

Comment: Critical Communities — we strongly support the inclusion of a definition for Critical
Communities applicable to 78a.15(f)(iv). One critical community found in our Region is the
timber rattlesnake. Our Region hosts at least three rattlesnake hunts each June in Bradford, Tioga
and Wyoming Counties. Avid sportsmen look forward to their participation in the annual snake
hunts which are fundraisers for local fire departments and also support the Region’s tourism
industry. Hunters are required to promptly return snakes safely to the location in which they were
originally found. This is due to the fact that the habitat of the timber rattlesnake is so critical to its
well-being. Year after year, the timber rattlesnake will return to the same den. The timber
rattlesnake has a high fidelity to its communal den. Disturb its den and the timber rattlesnake is
also disturbed. Female timber rattlesnakes are thought to “achieve sexual maturity between 8 to
12 years of age and has a litter every 3 to 5 years to 5 to 15 young (Brown, 1992 and 1993). By
comparison, the male reaches sexual maturity at 6 years of age (Brown, 1995). This is extremely
important from a conservation standpoint in that it is not easy for the timber rattlesnake to
increase its population rapidly. Furthermore, the average lifespan of the timber rattlesnake in the
wild is approximately 20 years; a healthy female may reproduce only three to four times her
entire life.” (http://wildliferesearch.org/the-timber-rattlesnake/)

Energy development has resulted in the timber rattlesnake’s habitat being under attack. During
well pad construction and drilling at both the Wootten Well Pad in Mehoopany Township,
Wyoming County and the Roundtop Well Pad in Colley Township, Sullivan County, folks
witnessed an amazing amount of snakes quickly moving from the location “flying out of the
ground” as it was described by local residents. During 2011, the Pennsylvania Fish and Boat
Commission noted that Wyoming County’s Forkston Township and nearby environs was
Pennsylvania’s largest contiguous general range of rattlesnake. (discovered during a DEP file
review) This mountainous area now hosts three large diameter, high pressure unregulated
gathering lines and the Mehoopany Wind Farm, currently the largest wind farm in Pennsylvania,
along with the corresponding overhead transmission lines. There are numerous access roads
associated with both developments. The 88 turbine wind farm alone was noted to have disturbed
2% of the 14,000 acres of privately held forested lands including over 30 miles of roads.

In one gathering project, (ESX12-131-0013) the applicant notes “it appears impossible to cross
the mountain in a practical manner without bisecting potential timber rattlesnake habitats.”
Further, one of the gathering line projects (Forkston & Eaton Townships 5.25 mile gathering line)
had delineated 33 key sites within the assessment area which were grouped into 7 potential timber
rattlesnake critical habitats. Six of the habitats involving 19 of the key sites were directly
disturbed by the project. All of the critical habitats delineated by the pipeline operator were along
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a 4.5 mile section. It was noted that key potential denning sites would be disturbed by the
proposed alignment.

Gathering line operators across the Northern Tier Region and Pennsylvania Wilds have been
mitigating destroying timber rattlesnake dens by building new ones. This simply does not work
and endangers the very population being affected by the disturbance. According to the DCNR
website, the timber rattlesnake is listed as a threatened and endangered species in adjacent states.
The PFBC has listed the timber rattlesnake as a candidate species. Our regulators need to be
mindful of the disruption energy companies are doing to these habitat areas.

Rattlesnakes are beneficial to public health as it has been noted that by keeping the rodent
population down reduces ticks that carry Lyme disease.

Recent surveys in the northeast US found that over 60% of populations are in decline, and,
although this species has suffered historically from direct persecution by humans, habitat loss and
fragmentation are the main causes of population declines (Brown, 1993).
http://www.bio.sdsu.edu/pub/clark/Site/Publications files/NH_snake decline.pdf

Unconventional natural gas construction of roads, pipelines, and well sites in numerous locations
across the Northern Tier and Pennsylvania Wilds could destroy timber rattlesnakes' dens and
gestation sites. Large numbers of timber rattlesnakes, perhaps even hundreds may be found in a
single den. “Adult males may travel up to 3 to 5 miles away from the den before returning in the
fall, unlike non-gravid females, which move approximately 1 to 3 miles from the den, and gravid
females, which stay close to the den (100-400m). The PFBC considers two types of habitat used
by timber rattlesnakes as extremely vital and thus refers to them as “Critical Habitat”: over-
wintering dens and gestation sites. The loss of either of these habitats will adversely impact the
timber rattlesnake. Studies have shown that snakes cannot be successfully relocated and the loss
of a den through destruction usually results in the loss of that particular den population, which
may be critical to the local population (Reinert and Rupert 1999%). The key to understanding why
a den exists in a specific location is the underground microclimate. Although attempts to predict
specific den locations by researchers have proven difficult, temperature, humidity, and a water
source appear to be critical to den site selection for timber rattlesnakes (H. Reinert, pers. comm..).
Efforts to create den habitat have not proven to be successful. (PFBC: Habitat Creation for
Timber Rattlesnakes 03-05-10)

Thus, for thousands of years a den may have been in use, to which the timber rattlesnake returns
year after year. The PFBC as noted above states that efforts to create den habitat have not proven
to be successful, yet pipeline operators have mitigated for destroyed dens by creating new ones
within Pennsylvania’s largest contiguous general range of rattlesnake (Wyoming County) and
other locations throughout the Northern Tier and Pennsylvania Wilds (Clinton & Lycoming
Counties). In addition, this dramatic change to the timber rattlesnake’s habitat creates
fragmentation which will increase human interactions negatively impacting an already vulnerable
population.

The 88 turbine wind farm has an associated 30+ miles of roads in this area. Add to that the
disturbance for turbine pads and three gathering lines, as noted previously, substantial disturbance
to their habitat occurred during 2012. Gathering lines have no environmental impact assessment
or comprehensive overview regarding the habitat of the timber rattlesnakes. While both wind
farm and pipeline operators employed snake handlers to remove snakes from equipment and work
area, still a boastful heavy equipment operator noted on a good day he was able to run over 6
snakes.
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Now, it is not likely that many of us are fans of timber rattlesnakes, their bite may be deadly and
they are not cute, soft, furry critters. However, the fact of the matter is, we are only as healthy as
the environment in which we live. The plateau area that hosted this amazing timber rattlesnake
habitat has been dramatically changed. Disturbed snakes are more likely to head down the
mountain to where folks live, again, endangering themselves into the rural populated area. We
will not know the long-term effects of the timber rattlesnake’s changed habitat until years to
come. It is very likely we’ve not experienced the last of the gathering line infrastructure to
fragment this area formerly known as Pennsylvania’s largest contiguous general range of the
timber rattlesnake. Currently, a well operator has two permits (131-20494, 131-20463) to develop
gas well pads in this same general area. This well operator is new to the area and at this point not
associated with the existing gathering operator. Whether they may be able to connect into this
gathering system or create a new one will remain to be seen.

The DCNR website indicates: “The presence of timber rattlesnakes is one of the components that
gives a wild flavor to State Forest land. The largest populations of timber rattlesnakes occur in the
remote, heavily forested regions of Pennsylvania, and the state Wildlife Action Plan recognizes
the state's responsibility in maintaining viable populations of native species.” While the Wyoming
County habitat is private lands, nevertheless is there a reduced responsibility to protect
Pennsylvania’s largest contiguous general range of the timber rattlesnake? Presently, it is unclear
whether the state has done its due diligence regarding Wyoming County’s treasured timber
rattlesnake’s habitat.

The PFBC referenced report indicates that “Efforts to create den habitat have not proven to be
successful.” (PFBC: Habitat Creation for Timber Rattlesnakes 03-05-10), yet, both the PFBC and
DEP have authorized pipeline operators giving them the freedom to destroy dens and mitigate by
building man-made dens. Dens which were proven not to be successful as noted in the PFBC’s
own report dated 2010, with much of this destruction happening in the years since. Our own
agencies have failed to adequately protect the timber rattlesnake’s critical habitat during energy
development.

Because of the timber rattlesnake, a Pennsylvania candidate species as an example, we strongly
support the inclusion of defining critical communities and the Department’s ability to address
adequate and sufficient mitigations with conditions to permits in areas of known critical
communities. We also support authorizing the Department to review such areas in a
comprehensive view such as has been demonstrated as necessary above with this one particular
species habitat in just one particular locale. We are hopeful that the addition of regulation for
critical communities that the practice of building man-made dens, which have not been proven to
be successful will come to an end. One timber rattlesnake expert we consulted advised that when
a den is destroyed, the mortality rate for the den is 80%. We strongly recommend for the inclusion
the “critical communities” definition and their inclusion as a public resource within the permit
application §78.1 and §78a.15(f)(iv). (170)

Response: The Department acknowledges the comment.

Comment: REGARDING 78a.1 — DEFINITIONS. Commenter supports the definition of “critical
communities” as outlined. Act 13 required DEP to consider the impact that drilling operations
would have on the public and other “critical communities”, but the Act did not offer a definition
of the phrase. Commenter supports the definition herein, as it provides a greater measure of
certainty for both DEP and the regulated community.
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In RDA’s focus on preserving the 28,000 acre tract of Loyalsock State Forest known as the
Clarence Moore lands, this definition certainly becomes relevant. This largest and last remaining
tract of unbroken forest in Lycoming County offers not only the respite and restoration of a
wilderness experience for world-weary humans; it is also home to a number of endangered,
threatened and CRITICAL communities. Prior to this rulemaking, the pitcher plants, rattlesnakes,
spadefoot toads, and iconic boulders affectionately known as the “big rocks of Old Logger’s
Path” would not have been considered. With the definition in 78a.1, each of these, as well as
other critical communities, are afforded the recognition and protection they so deserve. (176)

Response: The Department acknowledges the comment.

Comment: I appreciate and support DEP adding schools to the list of public resources that require
additional consideration when permitting oil and gas wells and longer setbacks of waste storage
from school buildings, parks, and playgrounds. (2848-3056)

Response: Please see response to comments on §§ 78.15(f) and 78a.15(f).

Comment: I support your proposal to factor schools into the permitting process of fracking sites.
(148)

Response: Please see response to comments on §§ 78.15(f) and 78a.15(f).

Comment: We encourage the Department to work with the Pennsylvania Natural Heritage
Program agencies of jurisdiction to establish a complete definition for “Other Critical
Communities”, which we believe is an appropriate addition to the Proposed Rulemaking. (225)

Response: The Department acknowledges the comment.

Comment: “Other critical communities”: This definition is so broad that it is entirely without
meaning or enforceability. This definition removes any potential standard for what qualifies as a
“critical community”’; anything and everything could be viewed as a critical community. Use of
the word “including” in Subsection (1) signals that not only are non-endangered and non-
threatened plants “critical communities,” but so is anything else. The definition is simply without
limits. To provide some certainty to operators, citizens and stewards of protected species, please
consider the following changes:

* Delete the text of subsection (1) to refer only to the subsections (i), (ii), and (iii) (i.e., delete
“plant and animal species that are not listed as threatened or endangered by a public
resource agency.”) Note, also, that use of the term “public resource agency” in this section
invites more uncertainty as described in our comments below on the definition “public
resource agency.”

* Revise subsection (2) to refer to habitats identified in the threatened or endangered species'
listing. It appears that the Department is attempting to refer to habitats in this section, and
the Endangered Species Act is an existing program for the government to identify what
qualifies as a habitat in need of protection.

* Delete subsection (3). The terms “significant natural features” and “significant natural
communities” are so broad and subjective as to be without meaning. As applied within
proposed Section 78a.15, arguably, any individual or informal affiliation of individuals
could claim to be an “agency” protecting what they deem to be a “significant natural
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community” or “significant natural feature” and this individual or group would be given
the right to delay or deny an operator's application. This outcome would inappropriately
give anyone governmental power. As an alternative to deleting subsection (3), please
consider defining an “agency” as a government agency established under the laws of
Pennsylvania. (222)

Response: Please see response to comment 94.

Comment: The new definition of “other critical communities” is quite significant and will impact
both conventional and unconventional operations. It is too broad and overreaching and would
define all non-listed species and non-species resources to levels of protection similar to those for
threatened or endangered species without any public input or scientific evidence. These
requirements will translate into increased costs to operators and will prevent the optimal
development of oil and natural gas resources. (251)

Response: Please see response to comment 94.

Comment: If a definition of “other critical communities” is retained, it is recommended that it be
limited to locations that have been identified and listed by truly public entities through a process
that includes public comment, and that a “public resource agency” be required to follow
procedures under the regulatory review process when listing a species or other resource for
protection. This would minimize the frequency of permit conditions leading to appeals, and
would help to assure that “other critical communities” that truly deserve protection are properly
identified and protected in a legal manner. (193)

Response: Please see response to comment 94.

Comment: §§ 78.1 and 78a.1. Definitions. Several definitions are added to this section. Of
particular note, a new definition for "other critical communities" has been added to address
concerns related to consideration of public resources in permitting.

OTHER CRITICAL COMMUNITIES—the term shall mean:

(1)PLANT AND ANIMAL SPECIES THAT ARE NOT LISTED AS THREATENED OR
ENDANGERED BY A PUBLIC RESOURCE AGENCY, INCLUDING:

(i) PLANT AND ANIMAL SPECIES THAT ARE CLASSIFIED AS RARE, TENTAVIVELY
UNDETERMINED OR CANDIDATE,

(i1)) TAXA OF CONSERVATION CONCERN,

(ii1) SPECIAL CONCERN PLANT POPULATIONS,

(2) THE SPECIFIC AREAS WITHIN THE GEOGRAPHICAL AREA OCCUPIED BY A
THREATENED OR ENDANGERED SPECIES DESIGNATED IN ACCORDANCE WITH THE
ENDANGERED SPECIES ACT OF 1973, 16 U.S.C. section 1531 ET SEQ., THAT EXHIBIT
THOSE PHYSICAL AND BIOLOGICAL FEATURES ESSENTIAL TO THE CONSERVATION
OF THE SPECIES AND WHICH MAY REQUIRE SPECIAL CONSIDERATION OR
PROTECTIONS: AND

(3) SIGNIFICANT NON-SPECIES RESOURCES, INCLUDING UNIQUE GEOLOGICAL
FEATURES; SIGNIFICANT NATURAL FEATURES OR SIGNIFICANT NATURAL
COMMUNITIES.

SUBJECT OF CONCERN IS THE EASTERN HELLBENDER SALAMANDER WHICH
INCLUDES ARTICLES AND REPORTS FROM REPUTABLE SOURCES. THE
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HELLBENDER LIVES IN THE LITTLE MAHONING CREEK AND WATERSHED WHICH
IS OF PERSONAL CONCERN AND INTEREST TO GRANT TWP. AND SURROUNDING
AREAS OF THE COMMONWEALTH

By Jane J. Lee, National Geographic

PUBLISHED DECEMBER 22, 2013

The U.S. government currently considers the eastern hellbender a species of concern, while the
Ozark subspecies was federally listed as endangered in 2011. The International Union for
Conservation of Nature's Red List of Threatened Species classifies the hellbender as near
threatened, although their total number is unknown.

Salamanders are vulnerable for a few reasons. First, “they are really closely tied to their
environment,” said Kim Terrell, a conservation biologist with the Smithsonian's National Zoo in
Washington, D.C., who studies hellbender immune system. March 29, 2013 by The Allegheny
Front

Each summer since 2007, Eric Chapman leads a team out into Little Mahoning Creek in Indiana,
Pa. They risk life and limb hoisting rocks the size of kitchen tables, searching for Eastern
Hellbender salamanders.

Eric Chapman of the Western Pennsylvania Conservancy. Chapman says there’s more to
Hellbenders than meets the eye. For one thing, no one knows how long they live—but he’s seen
speculations of up to 50 years. “To find large adult Hellbenders in a stream tells you that you’ve
had good, stable water quality for a number of years,” Chapman adds. That’s because Hellbenders
can only live in very clean water. And they are facing a number of threats. Chapman explains that
they essentially breathe through their skin, so any kind of environmental pollution or changes
could mean real trouble. Industry and acid mine drainage could impact where they live and breed.
“If a spill happens, that is going to impact the Hellbenders pretty much instantly. They’re one of
the first species to disappear if there would be a problem in a stream,” Chapman says.

NEW AGREEMENT WITH U.S. FISH AND WILDLIFE FOR THE EASTERN HELLBENDER
SALAMANDER AND CENTER FOR BIOLOGICAL DIVERSITY:

For Immediate Release, September 24, 2013

Contact: Collette Adkins Giese, (651) 955-3821

New Agreement Will Speed Endangered Species Act Protection for North America's Largest
Salamander

Eastern Hellbender Suffering From Water Pollution, Dams

NASHVILLE, Tenn.— The Center for Biological Diversity reached a settlement with the U.S.
Fish and Wildlife Service late Monday giving the agency five years to consider whether to protect
a giant salamander called the eastern hellbender under the Endangered Species Act. Once found
in streams across the eastern United States, this fully aquatic salamander, which can grow more
than 2 feet long, is threatened with extinction by water pollution and dams.

“These big salamanders are in big trouble, but the Endangered Species Act can save them,” said
Center lawyer and biologist Collette Adkins Giese. “Protecting the hellbender and its habitat
under the Endangered Species Act will help protect water quality for all of us.”

Hellbender populations are in sharp decline across the eastern United States, and it is unknown in
how many states the large amphibian still survives. States in its range include New York,
Pennsylvania, Maryland, Ohio, Illinois, Indiana, Virginia, West Virginia, Kentucky, Tennessee,
the Carolinas, Georgia, Alabama and Mississippi.

53



In response to a petition from the Center, the Fish and Wildlife Service found in 2011 that eastern
hellbenders may warrant protection under the Endangered Species Act. The Center sued when the
agency failed to make a final decision within one year, as the Endangered Species Act requires.
Under Monday’s agreement the eastern hellbender will get a protection decision in fiscal year
2018.

The hellbender is one of 10 species that the Center prioritized for protection this year under a
2011 multi-species settlement agreement with the Service. Monday’s agreement gives the eastern
hellbender a place in the long line of species awaiting protection decisions.

“Although eastern hellbenders still face a long wait for Endangered Species Act protection, this
agreement provides a deadline that ensures they’ll get considered for these lifesaving protections
before it’s too late,” said Adkins Giese. “And in the meantime, I’m hopeful that the Fish and
Wildlife Service, states, scientists and others will ramp up efforts to study and conserve the
hellbender.”

Because their permeable skins absorb contaminants from polluted waterways, the primary threat
to eastern hellbenders is declining water quality due to human activities such as mining,
agriculture and animal operations. In highly polluted waters, hellbenders develop dramatic skin
lesions. Channelization and impoundments also threaten the salamanders.

WHY THIS MATTERS TO THE PEOPLE OF GRANT TWP., INDIANA CO. EXCERPT
FROM LOCAL NEWSPAPER REGARDING BACKGROUND OF THE CONCERN AND
ISSUES INVOLVED: Justin Dennis | The Tribune-Democrat, Johnstown, Pa. MARION
CENTER — A local aquatic ecosystem that supports a host of creatures and is linked to water
supplies for hundreds of its neighbors will soon have its day in court. Residents says the Little
Mahoning Creek watershed in Indiana County is threatened by frackwater injection activity in the
area, while a public interest law firm seeks to represent the environment itself. As officials in
Grant Township, Indiana County, head to court over a wastewater injection ban they enacted in
June, legal representatives on both sides of the fight will debate which is more important: the
freedoms of an energy corporation that, by law, is entitled to the same civil rights allowed an
individual, or the rights of a community to have a healthy, unsullied environment. On June 3, the
Grant Township supervisors unanimously approved an ordinance — a “Community Bill of
Rights” — that would ensure potentially hazardous frackwater from an injection well proposed
three months earlier by Warren-based Pennsylvania General Energy never makes it into the Little
Mahoning.

The Mercersburg-based Community Environmental Legal Defense Fund, a public interest law
firm, helped supervisors draft the ordinance.

The environmental group intervened in Pennsylvania General Energy Co. v. Grant Township in
mid-November on behalf of the watershed itself, opining that the species that live in the
watershed, as well as the creek’s community caretakers, should have a voice.

“There is risk of soil and water contamination with every injection well and injection wells are
very new to Pennsylvania, as its geology wasn’t considered fit to house these incredibly toxic
substances in a permanent manner,” Stacy Long, president of local environmental group East Run
Hellbenders, said via electronic message.

The group, which has requested to intervene in the case alongside the watershed, works to protect

the ecosystem supported by Little Mahoning Creek, which is considered a “prize” of Indiana
County, representatives said.
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The creek, categorized by the DEP as a high-quality cold-water fishery, is home to several aquatic
species — freshwater mussels, fish and aquatic insects, as well as the eastern hellbender
salamander, which relies on clean, well-oxygenated water to survive, Long said.

Data collected by NPR Statelmpact Pennsylvania found that PGE is one of the state’s top 10
environmental offenders, with 113 reported DEP violations between the company’s 149 active
injection wells and fines totaling more than $120,000. Atop that list is Chesapeake Appalachia
LLC, with 422 violations across 793 active wells and nearly $1.5 million in fines.

With no public water resources, every resident in Grant Township relies on a private well or
spring for drinking water, Long said. Although environmental oversight exists, it’s no guarantee
that residents’ water supplies won’t become contaminated. (248)

Response: The Department acknowledges the comment.

Comment: The definition of other critical communities includes many terms or phrases that are
not commonly understood terms, such as 'rare, tentatively undetermined or candidate' species;
'taxa of conservation concern'; and 'significant non-species resources' (295)

Response: Please see response to comment 94.

Comment: Other Critical Communities. This term should be eliminated from the regulations
because it would unambiguously expand the Department's authority to capriciously designate
special protection status to the entirety of all Earth systems at any location or within any area or
region without geographic limitation. All Earth systems include the lithosphere (geology)
hydrosphere (water), atmosphere and biosphere.

The plain and technical meaning of this term is that Critical Communities pertains to the
consideration and protection of natural biological populations of special concern which could be
impacted by land use changes associated with oil and gas development and operations. The
definition as presented, however, provides for:

* the designation of any species, taxa or population as 'critical' and in need of special
protection without regard to an actual listing in any special protection status or proposal;

»  separate and distinct special protection designation for rocks, entire geologic formations,
soil, water, air and entire geographic areas.

*  the proposed language of the definition is imprecise, vague, inconsistent with relevant
definitions in the scientific community at large, and incorporates ostensible attributes of
the natural world which are not real. Specifically, the following terms are included:

*  taxa which are rare, of conservation concern, and tentatively undetermined with respect to
listing under any protection system. By inclusion of this clause, the Department would
have the authority to designate any population at any location as a critical community
regardless of its official status;

* the entire geographic area within which a threatened or endangered species occurs. This
term is without limitation and could be construed to preclude development of any kind;

55



128.

129.

*  unique geologic features - an undefined, and indeed undefinable, and therefore
meaningless term. There is no such thing as a definable geologic feature which could be
considered unique;

*  significant natural features -where natural features' is undefined and there is no caliper by
which to gauge what constitutes significance;

*  significant natural communities -which is a circular definition in that it defines the term
Critical Communities using the term communities. The qualifier 'significant' is undefined
in the definition or anywhere in the regulations. This term is also ilrntional because the
only alternative to a natural community is an un-natural one, which would not be within
the scope of the definition.

The consequence of including undefined and unreal aspects of the world in the definition is that
the geology, geography, water, soil, air, and every actual biological population in virtually every
area of the State can be claimed by someone, either within or from outside the Department, to be
a Critical Community.

In technical terms, geography, geology and unspecified 'natural features' cannot be defined as
communities, whether critical or not. The environmental and/or ecological meaning of the term
community is “an interacting population of various kinds of individuals (as species) in a common
location” (Merriam Webster).

The Department cannot capriciously define rock, soil and water as being a community for the
purpose of designating an area as critical and in need of special protection. What the Department
is attempting to incorporate into its concept of community is an ecosystem which is defined as “a
community of living organisms (plants, animals and microbes) in conjunction with the nonliving
components of their environment,” in which context community is defined as the “assemblage or
association of populations of two or more different species occupying the same geographical area
and in a particular time” (Cavitt, Weber Univ.)

Non-living aspects of an ecosystem cannot be considered a stand-alone community within the
definition as proposed and should be removed from the regulations. (308)

Response: Please see response to comment 94.

Comment: The definition of Other Critical Communities is so expansive and far-reaching that the
impacts cannot be known. The addition of so many different possibilities present the possibility of
very large financial impacts that we cannot assess. (361)

Response: Please see response to comment 94.

Comment: The definition of Other Critical Communities implies that PA DEP is requiring
protection for non-listed species that are neither threatened or endangered, and that potential
universe of such species and non-species resources can expand indefinitely without any notice to
or input from the public. The new definition and 'new process changes the PNDI results and adds
many new resources that would require mitigation. In essence, the definition does not match
PNDI policy. Other industries are not required to provide such protection for non-listed species.
(367)
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Response: Please see response to comment 94.
Comment: Comment: Other critical communities - typo in (2). Word threatened misspelled. (182)
Response: The Department acknowledges the comment. The spelling will be corrected.

Comment: § 78.1. Definitions.- other critical communities - This definition includes many not
clearly specified plant and animal species that are not listed as threatened or endangered by a
public resource agency as well as numerous other undefined geographical areas, geological
features, natural features and natural communities. The complete lack of regulatory definition or
criteria application to these many terms embedded in this definition would allow the designation
of any species by the Pennsylvania Fish and Boat Commission, Pennsylvania Game Commission,
water purveyors, municipalities, and school districts, without going through the regulatory review
process. This delegation of power should not be done by regulation, but should require legislative
action under the various enabling statutes for those entities. Consequently, it is recommended that
this definition be deleted, unless and until legislative action provides the necessary clarity. (334)

Response: Please see response to comment 94.

Comment: The definition of “Other Critical Communities” raises significant regulatory
concerns. As questioned by the IRRC in its comments, “What is EQB's authority to define “other
critical communities” as “species of special concern”? IRRC Comments at pg. 7. Agencies, such
as DEP, require a statutory basis for the adoption and implementation of such rules and certainty
as to how the regulated community is to comply with such rules. The definition set forth in the
ANOFR provides no regulatory certainty. What is the scientific basis for this new rule which is
simply another layer on top of existing regulations ( e.g., Endangered Species Act)? Why is this
classification needed? What are the definitions of “rare”, “tentatively undetermined”, “candidate”,

“taxa of conservation concern”, “special concern plant populations”, “features essential to the
conservation of the species”, “special consideration or protections”, “significant non-species
resources”, “significant natural features”, and “significant natural communities”? None of these
terms are defined in the regulation and as a result it is unclear exactly what scientific standards
would qualify a plant or animal to constitute an other critical community. (190)

Response: Please see response to comment 94.

Comment: Pit—A natural topographic depression, manmade excavation or diked area formed
prlmarlly of earthen materlals de51gned to hold ﬂulds semi- ﬂulds or sohds [asseelated—wrth ot

of “pit” is 1ncons1stent W1th the deﬁmtlon outhned in Chapter 78 for Conventlonal Oil and Gas
Wells. Under Chapter 78, the definition includes the language that is excluded from this Chapter
78a definition. Consistency in definitions is critical in a regulatory program. A pit serves similar
purposes regardless of drilling method or target formation and should be defined in the same
manner. To avoid unintended confusion and maintain a level playing field, We suggest that the
agency restore the stricken language and define a pit the same for conventional and
unconventional operations. Consistent with its comments above on the definition of “body of
water,” We further suggest the definition of pit be modified to clarify that a “pit” is not considered
a “body of water” for the purposes of Chapter 78a. (199)
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Response: The Department disagrees. Chapters 78 and 78a regulate the use of pits
differently and therefore it is appropriate for the definitions to vary, based on the context of
the regulations.

Comment: Pit is defined too broadly. It should include only fresh water and all other fluids and
wastes should be maintained in containment vessels. Pits should not hold wastewater, flowback,
mine-influenced water, drilling mud and drill cuttings given the potential for contamination. (161)

Response: The Department disagrees with the comment. Section 78.56 allows for pits to be
used for temporary storage of the materials described in the commentator’s comment.

Comment: [Pre-wetting—Mixing brine with antiskid material prior to roadway application.]
Chapter 78 for Conventional Wells includes the definition of “pre-wetting” which has been
stricken from Chapter 78a. Consistency in definitions is critical in a regulatory program. The
practice of pre-wetting is the same regardless of drilling method and should be defined in the
same manner. We suggest that the agency restore the stricken language. (199)

Response: The Department is disagrees with the comment. Pre-wetting is a term related to
road spreading of brine. Road spreading of brine from unconventional well operation is
prohibited. Therefore the term is not included in the definitions for unconventional
operations.

Comment: In 2013, the EQB added a new definition for “pit” that would allow the storage and
ultimate burial of drilling mud and drill cuttings at the well site. In 2015, PADEP proposed further
modifications to the “pit” definition. PADEP also banned most pits, except those used for burial
of drill cutting waste from the portion of the well above the surface casing seat (§ 78a.61) or for
disposal of residual waste, if authorized by PADEP (§ 78a.62).

We support the new definition and continue to oppose the use of pits for long-term storage and
the burial of solid waste and other substances at well sites. Pits can leak and fail, and cause a
substantially larger surface impact than temporary tank use. It is inefficient from a logistics and
energy use standpoint to construct a reserve pit for the temporary storage of drilling muds and
cuttings or other wastes, and then remove this pit later. (211)

Response: The Department acknowledges the comment.

Comment: We recommend defining playground in conjunction with 78a.15(f)(1)(vii).
Playground — A property that is either owned or under long-term lease by a county, municipality,
school district or community association. The established function of the property is to provide
recreational opportunities for children and youth. The playground is open to the public. The use
of the playground extends from enjoying traditional playground equipment to established and
maintained fields for the purpose of organized children and youth sports activities such as T-ball,
little league, softball, football, soccer and other sports. (170)

Response: The Department has added a definition for the term “playground” to §§ 78.1 and
78a.1.

Comment: The definition of a pit is less defined by the elimination language related to drilling
mud, drill cuttings, etc. and only referencing “fluids, semi-fluids, or solids”. The definition should
be changed back to be more specific in the list of materials that are found in a pit to provide
clarity about their regulation, particularly considering their continued use at conventional well
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sites.

We oppose the use of pits on both unconventional and conventional well sites. The definition
should make clear that open pits are PROHIBITED for all natural gas and oil wells. (182)

Response: The rulemaking does not prohibit the use of pits for conventional well sites. The
language referenced by the commenter was stricken only from Chapter 78a and not
Chapter 78. Chapters 78 and 78a regulate the use of pits differently and therefore it is
appropriate for the definitions to vary, based on the context of the regulations.

Comment: 78a.57a (f) (8) See the commentator’s proposed definition in § 78a.1 for
“playground.” To be consistent with the language used in 58 Pa. C.S. § 3215(c)(1) and §
78a.15(f)(1)(1), the reference to parks should be limited to “publically owned parks.” (210)

Response: The Department has determined that the public resource impact screening
provisions as outlined in Section 78.15(f)-(g) and 78a.15(f)-(g) are reasonable, appropriate
and necessary to ensure that the Department has complied with its obligation to protect
public resources under Article I, Section 27 of the Pennsylvania Constitution, the
Administrative Code of 1929, the 2012 Oil and Gas Act, the Clean Streams Law, the Dam
Safety and Encroachments Act, the Solid Waste Management Act and other statutes. Please
see the response to comment 262.

Under Section 3215(c) of the 2012 Oil and Gas Act, the Department has the obligation to
consider the impacts of a proposed well on public resources “including, but not limited to”
certain enumerated resources when making a determination on a well permit. Accordingly,
the Department has the authority to expand the list of public resources to include public
resources similar to those listed.

Sections 78.15(f)(1) and 78a.15(f)(1) of the final rulemaking include the public resources
listed in 3215(c). Based on comments received, common areas of a school’s property or
playground and well head protection areas were added because these resources are similar
in nature to the other public resources listed. Playgrounds and school common areas are
frequently used by the public for recreation, similar to parks. Additionally, definitions for
the terms “common areas of a school’s property” and “playground” have been added.

Comment: PPC plan - Commenter is concerned about the unnecessary burden created for small
operators who conduct operations at multiple well sites in close proximity where the PPC plan
would be the same for all such operations. (323)

Response: It is necessary to ensure that the PPC plan is appropriate to address site specific
conditions for each site. There may be instances where the operator finds that a PPC plan
prepared for one site is applicable to another site but the plan must be analyzed prior to
making such a determination.

Comment: We are concerned about the unnecessary burden created for small operators who
conduct operations at multiple well sites in close proximity where the PPC plan would be the

same for all such operations. (213)

Response: It is necessary to ensure that the PPC plan is appropriate to address site specific
conditions for each site. There may be instances where the operator finds that a PPC plan
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prepared for one site is applicable to another site but the plan must be analyzed prior to
making such a determination.

Comment: As noted above in the comment on the definition of “public resource agency”, the
definition includes parties that are not public entities (such as some non-public entity water
purveyors and playground owners). Notification requirements and standing to file comments are
being provided to them without justification. It is recommended that these provisions should only
be provided to truly public agencies with defined legal jurisdictions.

Given the significant uncertainties in how public resources are described and how other critical
communities are defined, impacts to locations considered to be other critical communities may be
unknown to the operator. It seems unreasonable to a have the operator identify the public
resource, describe its uses and functions to the public resource agency, and develop avoidance or
mitigation measures when the public resource agency is the entity that knows about the public
resource. This requirement can put the operator in a difficult position. If, for example, the
resource agency declares a species to be part of another critical community, that species could be
placed in PNDI without the opportunity for peer review or public input. That could trigger a
series of unnecessary events that could be costly to the operator in terms of time and money,
when in fact the protection may not be necessary or appropriate. And if the DEP conditions the
permit based on the operator's description and the public resource agency's comments, the DEP
may have to defend an appeal of the permit condition when a third party who might not be a
public entity has information necessary to defend the appeal. (193)

Response: The Department has determined that the public resource impact screening
provisions as outlined in Section 78.15(f)-(g) and 78a.15(f)-(g) are reasonable, appropriate
and necessary to ensure that the Department has complied with its obligation to protect
public resources under Article I, Section 27 of the Pennsylvania Constitution, the
Administrative Code of 1929, the 2012 Oil and Gas Act, the Clean Streams Law, the Dam
Safety and Encroachments Act, the Solid Waste Management Act and other statutes.
Please see the response to comment 262.

Additionally, the Department has a specific statutory obligation to consider the impacts to
public resources under Section 3215(c) of the 2012 Oil and Gas Act. The General Assembly
recognized the constitutional obligation to protect public resources in Section 3202 of the
2012 Oil and Gas Act, which provides that the purpose of the act is to “[p]rotect the natural
resources, environmental rights and values secured by the Constitution of Pennsylvania.”
58 Pa.C.S. § 3203. Under Section 3274 of the 2012 Oil and Gas Act, the Environmental
Quality Board has the authority to promulgate regulations necessary to implement that
statute.

Other Commonwealth agencies also have constitutional and statutory obligations over
certain public natural resources. For example, the Department of Conservation and Natural
Resources is required by statute to manage state parks and state forests, as well as to survey
and maintain an inventory of ecological resources of the Commonwealth. Similarly, the
Pennsylvania Fish and Boat Commission and the Pennsylvania Game Commission have
responsibility for managing various fish and wildlife resources within the Commonwealth.
Federal agencies also have jurisdiction over certain water resources, as well as federally
protected fish and wildlife resources. Further, other public resources agencies have
particular knowledge and expertise concerning the public resources they are responsible for
managing.
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Sections 78.15(f) and 78a.15(f) establish a process for well applicants to notify public
resources agencies and provide those public resources agencies the opportunity to submit
comments to the Department on functions and uses of the applicable public resources and
any mitigation measures recommended to avoid, minimize or otherwise mitigate probable
harmful impacts.

By providing public resource agencies the opportunity to comment on a proposed well
location and potential impacts to public resources, the final rulemaking ensures that the
Department meets its constitutional and statutory obligations to consider public resources
when making determinations on well permits. Importantly, these provisions function to
provide the Department with information necessary to enable the Department to conduct its
evaluation of the potential impacts, to review the information in the context of the criteria
outlined in Section 78.15(g) and 78a.15(g), and to determine whether permit conditions are
necessary to prevent a probable harmful impact.

Comment: Public Resource Agency: The proposed regulations list the “United States Fish and
Wildlife Service”, our sister bureau in the Department of the Interior, in the definition of “public
resource agency”’. We request that the "National Park Service” also be listed in the definition.
(200)

Response: The Department has added the United States National Park Service, United
States Army Corps of Engineers, United States Forest Service, Counties and Playground
Owners to the definition of Public Resource Agency.

Comment: There are significant concerns with including water purveyors, municipalities, and
school districts within the list of public resource agencies that would have authorities and
responsibilities within § 78.15 to review and condition oil and gas permits. Of particular concern
here is the fact that the term “water purveyor” includes not only public utilities or other public
entities, but also many private companies or organizations that provide drinking water to a
sufficient number of individuals (25 or more individuals for 60 or more days per year) or via 15
service connections. For example, a company/facility with 25 or more employees that supplies its
own drinking water would be defined as a “water purveyor” and, as such, a “public resource
agency” under the proposed definitions. Classifying those types of private entities as “public
resource agencies” with the associated roles and responsibilities outlined in § 78.15 is
inappropriate, particularly without any associated Regulatory Impact Analysis of the
consequences.

PADEP’s Draft Final Rule would add municipalities, school districts and water purveyors to its
list of “public resource agencies,” along with new obligations for well permit applicants to
provide notice to such agencies. This contrived definition of such agencies beyond the state and
federal agencies that are authorized by statute to protect the public natural resources of the
Commonwealth is outside the scope of EQB’s authority. This regulatory language is unnecessary
and is contrary to the express purpose of Act 13 to promote the optimal development of oil and
gas resources. Like the numerous new proposals throughout the rulemaking for notice to
landowners and other entities, this expansion appears to be a deliberate attempt to obstruct rather
than optimize development of oil and gas resources. Oil and gas operators have communicated
with local municipalities, school districts and community members for decades and will continue
to do so in a manner that is consistent with both the law and good community relations. There is
no authority or need for EQB to require additional consultation between conventional operators
and local communities.
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In addition, under Section 3212.1 of Act 13, municipalities are provided with the express
opportunity to submit comments describing local conditions and circumstances that should be
considered in the issuance of well permits for unconventional oil and gas wells, and PADEP is
fully empowered to consider those comments. This proposed action is unauthorized, redundant
and unnecessary to add further avenues for comments in section 78.15, sweeping in conventional
operations where the legislature has made its policy determination regarding the timing and
avenue for the comments of municipalities.

The sheer numbers of new “public resource agencies” reveals the absurdity of this proposed
definition. There are 2,562 municipalities in Pennsylvania and 500 school districts. There are also
67 counties in Pennsylvania, but it is not known if the term “municipalities” as used in the new
definition is intended to include counties. It is also not known how many water purveyors exist in
Pennsylvania, but the term would include all public water authorities and any privately owned
companies that provides the drinking water via 15 or more service connections or to 25 or more
individuals for 60 or more days per year.

There are 3,287 public schools and 2,238 private schools. It is not known how a playground
would be defined, how many playgrounds exist in the Commonwealth or if the proposed
definition only includes publically owned playgrounds. Conservatively, it would be safe to
estimate that there are at least 3,000 public playgrounds in the Commonwealth. It is not known
how many well head protection areas are approved in the Commonwealth or potentially
approvable. Adding 10,000 new “public resources” and inviting comments from thousands of
newly designated “public resources agencies” can only be intended to stop the development of oil
and gas resources in this Commonwealth immediately upon finalization of this rule. (213)

Response: In response the commentator’s comments on the Department’s legal obligations
and duties to protect public resources, please see the responses to comment on §§ 78.15 and
78a.15. Specifically, please see responses to comments 142, 262 and 264.

Comment: Please insert the word “governmental” so that this definition reads “As governmental
entity responsible for managing a public resource including ... “ Without this qualification - and
especially because of the use of the word “including” — any individual or any informal affiliation
of individuals can claim to be a “public resource agency.” Under the proposed revisions to section
78a.15, public resource agencies are slated to receive tremendous power to delay or prevent the
issuance of a well drilling application. This right should be reserved for a defined and identifiable
set of true government agencies that represent the citizens of the Commonwealth and/or its
common resources. (222)

Response: Under §§ 78.15 and 78a.15, public resources agencies are given notice of a well
permit application and given the opportunity to comment within 30 days on the functions
and uses of the public resource and any recommendations for the department to consider to
avoid, minimize or otherwise mitigate probable harmful impacts to the public resource.
This process is reasonable and appropriate as well as necessary to ensure that the
Department meets its legal obligations to protect public resources, please see responses to
comments 142, 262 and 264.

Comment: The definition of “Public Resource Agency” should not include municipalities and
school districts as these entities are not resource agencies and DEP/EQB doesn't have the
authority to declare them to be resource agencies. Municipalities already receive advance notice
of oil and gas activities under existing regulations so there is no need to create new additional
notification requirements under these proposed regulations. Regarding school districts, what is
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the justification for declaring them resource agencies? A school district only exercises control of
the real property on which its facilities in the district are situated. It does not exercise any control
over the rest of the property within the boundary of its district. That being the case, why should a
school district receive special notice/consideration under DEP' s regulations regarding oil and gas
activity that is miles away from any real property directly owned by and controlled by the school
district? Also, by adding municipalities and school districts to the definition of “public resource
agency”, DEP/EQB is creating unnecessary burdens on these entities to respond to matters that
are clearly outside their areas of expertise. For example, §§ 78a.15(d) and 78.15(d) require an
applicant to demonstrate “to the satisfaction of the applicable public resource agency” that
potential impacts identified in a PNDI receipt will be avoided or minimized/mitigated.
Presumably municipalities and school districts will be public resource agencies for purposes of
this rule. Given their lack of expertise and resources, municipalities and school districts will be
unable to properly evaluate this information and provide a timely clearance letter as required.

No public benefit will be derived from including municipalities and school districts in this
process. (190)

Response: Schools and municipalities may be the entities responsible for a public resource
listed in §§ 78.15(f)(1) or 78a.15(f)(1), such as a common area of a school’s property or a
park. In response to the comment relating to the Department’s authority to add public
resources to the list in Section 3215(c) of the 2012 Oil and Gas Act, please see response to
comment 264.

In response the commentator’s comments on the Department’s legal obligations and duties
to protect public resources, please see the responses to comment on §§ 78.15 and 78a.15.
Specifically, please see responses to comments 142,262 and 264.

In response to the commentator’s comments relating to §§ 78.15(d) and 78a.15(d),
municipalities are not the applicable public resource agencies for threatened and
endangered species. This definition specifies that a public resource agency is the entity
response for managing a public resource. For threatened and endangered species, the
applicable public resource agency would be the Pennsylvania Department of Conservation
and Natural Resources, the Pennsylvania Fish and Boat Commission, the Pennsylvania
Game Commission or the United States Fish and Wildlife Service.

Comment: The specific role of a public resource agency is not defined, and the definition places
no limit on the entities that could be public resource agencies. The definition should be limited to
agencies with actual legal authority to regulate public resources. There are significant concerns
with including water purveyors, municipalities, and school districts within the list of public
resource agencies that would have authorities and responsibilities within 78a.15 to review and
condition oil and gas permits.

Of particular note is the fact that the term “water purveyor” includes not only public utilities or
other public entities, but also many private companies or organizations that provide drinking
water to a sufficient number of individuals (25 or more individuals for 60 or more days per year)
or via 15 service connections. For example, a company/facility with 25 or more employees that
supplies its own drinking water would be defined as a “water purveyor” and as such, a “public
resource agency” under the proposed definitions. Classifying those types of private entities as
“public resource agencies” with the associated roles and responsibilities outlined in 78a.15 is
inappropriate, particularly without any associated Regulatory Impact Analysis of the
consequences. (199, 210)
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Response: Please see response to comment 142,

The Department has determined that the public resource impact screening provisions as
outlined in Section 78.15(f)-(g) and 78a.15(f)-(g) are reasonable, appropriate and necessary
to ensure that the Department has complied with its obligation to protect public resources
under Article I, Section 27 of the Pennsylvania Constitution, the Administrative Code of
1929, the 2012 Oil and Gas Act, the Clean Streams Law, the Dam Safety and Encroachments
Act, the Solid Waste Management Act and other statutes. Please see the response to
comment 262.

Under Section 3215(c)(4) of the 2012 Oil and Gas Act, the Department has a legal obligation
when reviewing a well permit application for an unconventional well to consider the impacts
to public resources including “sources used for public drinking water supplies . ...” Section
3215(a) provides that public drinking water supplies include water wells, surface water
intakes, reservoirs or other water supply extraction points used by a water purveyor.
Section 3213 of the 2012 defines “water purveyor” as the owner of operator of a public
water system as defined in the Pennsylvania Safe Drinking Water Act or any person subject
to the Water Rights Law. Accordingly, the Department has a statutory obligation to
consider the impacts of a proposed well of public drinking water supplies used by water
purveyors as that term is defined in the 2012 Oil and Gas Act.

The language and requirements outlined in §§ 78.15 and 78a.15 the Department mirrors
these statutory obligations. Any change to these provisions should be to the 2012 Qil and
Gas Act.

Because this is not a statutory requirement when reviewing a conventional well permit the
Department has amended the definition of “public resource agency” in 78.1 and deleted the
reference to water purveyors.

Please also see responses to comments on §§ 78.15(f) and 78a.15(f).

Comment: §78a.1. Definitions. - “public resource agency” -This definition includes water
purveyors, which can include public utilities, community water associations, individuals and
other entities that are not considered to be public. This, coupled with the use of the term in
§78a.15 (d) and (f), will be discussed under the comments on §78a.15.

In addition, it is important to note that DEP has not been delegated by the legislature any
authority to create or empower any governmental agency known as a public resource
agency.(193)

Response: Please see responses to comments 582 and 147.

Please also see responses to comments on §§ 78.15(f) and 78a.15(f).

Comment: Public Resource Agency - PADEP's Draft Final Rule would add municipalities, school
districts and water purveyors to its list of “public resource agencies,” along with new obligations
for well permit applicants to provide notice to such agencies. This contrived definition of such

agencies beyond the state and federal agencies that are authorized by statute to protect the public
natural resources of the Commonwealth is outside the scope of EQB's authority, is unnecessary,
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and is contrary to the express purpose of Act 13 to promote the optimal development of oil and
gas resources. Like the numerous new proposals throughout the rulemaking for notice to
landowners and other entities, this expansion appears to be a deliberate attempt to obstruct, rather
than optimize, development of oil and gas resources. Oil and gas operators have communicated
with local municipalities, school districts and community members for decades and will continue
to do so in a manner that is consistent with both the law and good community relations. There is
no authority or need for EQB to require additional consultation between conventional operators
and local communities.

In addition, under Section 3212.1 of Act 13, municipalities are provided with the express
opportunity to submit comments describing local conditions and circumstances that should be
considered in the issuance of well permits for unconventional oil and gas wells, and PADEP is
fully empowered to consider those comments. It is unauthorized, redundant and unnecessary to
add further avenues for comments in section 78.15, sweeping in conventional operations where
the legislature has made its policy determination regarding the timing and avenue for the
comments of municipalities. (212)

Response: Please see responses to comments 582, and 147.
Please also see responses to comments on §§ 78.15(f) and 78a.15(f).

Comment: It appears that several standards being proposed by DEP are not authorized under law,
including new limitations regarding 'public resources', as this provision was struck down by the
Supreme Court. (309)

Response: Please see response to comment 262.

§ 78.1. Definitions. - public resource agency - This definition includes water purveyors, which
can include public utilities, community water associations, individuals and other entities that are
not considered to be public. This, coupled with the use of the term in §78. 15 (d) and (f), will be
discussed under the comments on §5. (334)

Response: Please see responses to comments 142 and 147.

Comment: Public Resource Agency — While we support this definition, we caution that it may be
too exclusionary. It is not uncommon in the rural areas for a landowner to execute a 99 year, $1
lease with an athletic association for a youth ball field complex. Also, a community group may
manage a multi muni park that has common areas for ball field, playground and picnic areas.
These common areas, even more so, may be near well pads and need to be considered as public
resources as well. These types of facilities may be more common in the rural areas than those
located on publicly owned lands due to the nature of rural landowner’s historically desiring to
maintain ownership of their property (pay taxes) and donate the land-use as a measure of
goodwill to their community. Thus, we recommend that such facilities are also considered as
public resource agencies.

We recommend that counties be included in the definition of “public resource agency.” For
example, Bradford County one of the most heavily drilled counties in Pennsylvania has several
county parks within the heart of the drilling, specifically — Larnard-Hornbrook County Park, Mt.
Pisgah County Park (adjoins Mt. Pisgah State Park) and Sunfish Pond County Park.
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We recommend that hospitals be included in the definition of “public resource agency.” For
example, the blowout at the (Wyoming County, Washington Township) Yarasavage well pad was
all too real when it was realized that the Tyler Memorial Hospital (Wyoming County,
Tunkhannock Township) was within a mile radius of the site including a public water supply.
While many of our region’s hospitals are located within boroughs and not likely to be near a well
pad, that is not the case for the Endless Mountains Health Systems Hospital located near the
outskirts of Montrose (Susquehanna County) and within a mile of a couple well pads. Guthrie
Troy Community Hospital (Bradford County) is a little over a mile away from the nearest well
pad. While at a mile away, the Tyler Hospital was monitored during a blowout, we are concerned
that well pads may be proposed/located nearer to hospitals lacking consultation with hospital
officials. Currently, there are several well pads in the area including one that is within half a mile
from the Tyler Hospital. Within a zoned community, there may be opportunities to address
concerns. However, the Tyler Memorial Hospital for example, is located within a non-zoned
community. Therefore, it seems relevant that hospitals may have needs that may need to be
accommodated. Including hospitals as a public resource for notification purposes is reasonable.
We recommend that the notification zone for a hospital be 600°. (170).

Response: The definition of “public resource agencies” has been amended and includes
counties.

To the extent that the commentator suggests that hospitals be included in the definition of
“public resource agency,” please note that the definition provides that a public resource
agency is any entity responsible for managing a public resource identified in §§ 78.15(d) or
(1) or 78a.15(d) or (f)(1). The listed public resource agency is a non-exclusive list. If a
hospital is the entity responsible for managing a public resource identified in §§ 78.15(d) or
(1) or 78a.15(d) or (f)(1), it would be considered a “public resource agency.”

To the extent that the commentator suggests adding hospitals to the list of public resources
in §§ 78.15(f)(1) and 78a.15(f)(1), the Department declines to make that suggested change.

The Department has determined that the public resource impact screening provisions as
outlined in Section 78.15(f)-(g) and 78a.15(f)-(g) are reasonable, appropriate and necessary
to ensure that the Department has complied with its obligation to protect public resources
under Article I, Section 27 of the Pennsylvania Constitution, the Administrative Code of
1929, the 2012 Oil and Gas Act, the Clean Streams Law, the Dam Safety and
Encroachments Act, the Solid Waste Management Act and other statutes. Please see the
response to comment 262.

Hospitals, day care centers, nursing homes or other similar facilities have not been added to
the list of public resources included in §§ 78.15(f)(1) and 78a.15(f)(1). These types of
facilities are not similar in nature as the other listed resources (that is, parks, forest, game
lands, wildlife areas, species of special concern, scenic rivers, natural landmarks, historical
or archeological sites, and public drinking water supplies).

To the extent the commentator suggests that additional protections are needed for these
facilities, Chapters 78 and 78a, as well as other regulations, permits and policies
implemented by the Department under Pennsylvania’s environmental laws, establish a
comprehensive regulatory scheme for oil and gas well development activities to ensure
protection of public health, safety and the environment.
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To the extent that the Commentator suggests that additional requirements are needed for
emergency response, other sections of the regulatory framework for well development
activities address obligations related to emergencies, including § 78a.55(i), which contains
comprehensive emergency response requirements for unconventional well sites.

Comment: Definition of public resource

* Schools should be added to the list of public resources that require additional consideration
when permitting oil and gas wells and longer setbacks of waste storage from school buildings,
parks, and playgrounds. The proposed 2001t set back is an arbitrary number and does not give
enough health and safety protection to children which are a vulnerable population. A very recent
study has shown that people living or working near active natural gas wells may be exposed to
certain pollutants at higher levels than the Environmental Protection Agency considers safe for
lifetime exposure. Air pollution from fracking operations may pose an under-recognized health
hazard to people living near them, the researchers concluded. At a mile away the hazardous air
pollutants were decreased by only 30%.
http://www.sciencedaily.com/releases/2015/05/150513093611.htm DEP should require, at
minimum, a one-mile setback of oil and gas wells, waste storage facilities, and any other
infrastructure from the property boundary of any school property. (250)

Response: Please see responses to comments 274 and 277.

Comment: For purposes of clarification, the term “fluctuating upper” should be removed from (i)
and the word “shallow” should be added after the word “high” in (ii), so that it reads “seasonal
high shallow groundwater table”.

Commentator’s suggested amendatory language:
78a.1. Definitions. Regional groundwater table.

(i) The water level surface of an unconfined or confined aquifer where the hydrostatic pressure
is equal to the ambient atmospheric pressure.

(i1) The term does not include the perched water table or the seasonal high shallow
groundwater table. (210)

Response: The Department disagrees with the comment regarding removal of “fluctuating
upper” in part (i). The term “fluctuating upper” needs to remain because the highest
elevation of the Regional Groundwater Table is a dynamic elevation influenced by a number
of factors including frequency and amount of precipitation, soil types, cover and drawdown
of water, etc. The definition is correct as stated.

The Department disagrees with the commentator regarding addition of the word “shallow”
in part ii of the definition. Addition of the word “shallow” does not provide any clarification

to the definition and introduces an undefined term where a previously defined term existed.

Comment: Regional Groundwater Table
1.) The textbook definition of “unconfined” is where the upper ground water surface is equal to

ambient atmospheric pressure. A “confined” aquifer is an aquifer where the water is under
pressurized conditions such that the water level rises above the top of the confining unit.
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Confined aquifers are not subject to ambient atmospheric pressures and should be removed
from the definition of regional groundwater table.

2.) By definition, the seasonal high groundwater level is part of the regional groundwater table
during the wet portion of the year. Seasonal high groundwater levels are critical in the
downward migration of ground water into the deeper portions of the aquifer during the spring
season due to the additional head pressure that occurs during this time period. To equate
seasonal high groundwater levels to perched ground water is technically incorrect based on
mainstream hydrogeological textbooks. Delete “the seasonal high water table”.

As discussed below, draining of seasonal high ground water is damaging to the overall rates of
recharge to the deeper rock aquifers and should not be allowed. (182, 239)

Response: The provisions related to this definition have been revised and the suggested
change does not have significance with regard to environmental protection standards.

Comment: This definition is cross-referenced to the definition in Act 2 that was developed to
assist those conducting cleanup operations at brownfield sites throughout the Commonwealth,
sites that were used for a wide variety of industrial activities. The definition, which includes
substances “covered by” six other named statutes, is stated broadly for the purposes of Act 2 but
is overly broad and fails to provide the necessary guidance for reporting obligations that would be
imposed under the proposed Section 78a.66(b). The term “regulated substances” is utilized
extensively throughout the proposed rule, which does not appear to be warranted and may lead to
unintended consequences for both the Department and the regulated community. At a minimum,
the definition must be further clarified by reference to some known list of substances, such as
those found in 25 Pa. Code Chapter 250. In addition, the term “regulated substances” should be
replaced or removed entirely where the intent of the rule is better served by a different term. See
Sections 78a.55 (Control and disposal planning), 78a.56 (Temporary storage), 78a.61 (Disposal of
drill cuttings), and 78a.64a (Containment systems and practices at unconventional well sites) for
specific recommendations below.

The term “regulated substance” was not designed to be used in the context of affirmative
regulatory obligations. We recommend that revisions be made to address the PADEP’s particular
intent of the regulatory section in which the term has been proposed. See the subsections below
for additional comments and suggestions that explain our recommendations for terms that will
serve the purpose of the regulation and provide better guidance to the regulated community.

Commentator’s suggested amendatory language:

Regulated substance—Any substance defined as a regulated substance in section 103 of Act 2
(35 P.S. §6020.103) and listed in 25 Pa. Code Chapter 250. (210)

Response: The Department disagrees with the comment. The intend of this rulemaking is to
be broad to ensure that as operations evolve over time various sections of the regulations
will not need to be revised to address changes in the substances being used on the well sites.
There are many substances that are considered “regulated substances” for which adequate
toxicological data does not exist and therefore do not appear in the tables of remediation
standards contained in 25 Pa. Code Chapter 250.

Comment: Regulated substance—Any substance defined as a regulated substance in section 103
of The Pennsylvania Land Recycling and Environmental Remediation Act (Act 2) (35 P.S. §
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6020.103). This definition in Act 2 was developed to assist those conducting cleanup operations
at brownfield sites throughout the Commonwealth. The definition, which includes substances
“covered by” six other named statutes, is overly broad for purposes of Chapter 78a and fails to
provide the necessary guidance for the reporting obligations under proposed Section § 78a.66(b).
At a minimum, the definition should be further clarified by reference to some known list of
substances, such as those found in Chapter 250. Suggested amendatory language: “Regulated
substance—Any substance defined as a regulated substance in section 103 of Act 2 (35 P.S.
§6020.103) and listed in 25 Pa. Code Chapter 250.”(199)

Response: See response to comment 156.

Comment: “Regulated Substance” and “Residual Waste”. The Department should make it
expressly clear in the Proposed Rulemaking that these definitions include brines, drill cuttings,
drilling muds, oils, stimulation fluids, well treatment and servicing fluid, and plugging and
drilling fluids as provided in §78a.56. The definition of “Residual Waste” in 25 Pa. Code §287.1
is much more limited and should be improved. (225)

Response: The Department disagrees with the comment. The definitions of “regulated
substance” and “residual waste” are sufficiently broad to ensure protection of public health
and safety and the environment.

Comment: Regulated substance must be changed to pollutional substance given that all wastes
from the oil and gas industry must be treated the same as any other waste from another industry.
If a waste is hazardous, it must be treated as such, regardless of its source. (161)

Response: The definition and use of the term “regulated substance” was intentionally
selected to be very broad and cover all substances that may cause pollution. Use of this term
is appropriate to ensure that all substances which may cause pollution are managed and
handled in a manner that protects public health and safety and the environment.

Comment: Reportable release of brine should be reinserted into the document given its
composition and potential for degrading soil and water. (161)

Response: The term is not used in the rulemaking and therefore, is not included in the
definitions. Sections 78.66 and 78a.66 Reporting and remediating spill and releases includes
the requirements associated with the release of brine.

Comment: Regulated Substance - Any substance defined as a regulated substance in section 103
of Act 2 (35 P.S. § 6026.103).

The term “regulated substances” as defined by Act 2 includes thousands of substances, some of
which are naturally occurring and generally benign and most of which have no threshold
concentration regulation. The use of this term in this regulation would create an unreasonable and
attainable standard in several sections of Chapter 78, including effectively prohibiting the
disposal of drill cuttings under Sect ion 78.61. (212)

Response: See response to comment 159.
Comment: The definition of “regulated substance” is massively indirect, opaque, and completely

devoid of guidance to workaday personnel likely to be found on an operating unconventional well
pad.
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Here is the definition of “regulated substance” from 35 P.S. §6026.103:

“The term shall include hazardous substances and contaminants regulated under the act of
October 18, 1988 (P.L. 756, No. 108), known as the Hazardous Sites Cleanup Act, and substances
covered by the act of June 22, 1937 (P.L. 1987, No. 394), known as The Clean Streams Law, the
act of January 8, 1960 (1959 P.L. 2119, No. 787), known as the Air Pollution Control Act, the act
of July 7, 1980 (P.L. 380, No. 97), known as the Solid Waste Management Act, the act of July 13,
1988 (P.L. 525, No. 93), referred to as the Infectious and Chemotherapeutic Waste Law, and the
act of July 6, 1989 (P.L. 169, No. 32), known as the Storage Tank and Spill Prevention Act.”

Oh. More indirection. Is or is not a mix of flowback and produced water (in undetermined
proportions) a “regulated substance”? How is any rational reasonable person to know how to get
the answer to that question, based on the current wording of draft 25 PA Code §78a.1?

Chapter 78a should retain common sense terminology such as “brine” with clear regulations that
embody a presumption that substances likely to occur on unconventional well pads, such as
flowback and produced water, are regulated unless they can be demonstrated by test procedures
open to the public that they fail to meet the criterion “any substance defined as a regulated
substance in section 103 of ACT 2 (35 P.S. §6026.103)”. (216)

Response: See response to comment 159.

Comment: The criteria for determining what is a reportable release of “regulated substance” do
not clarify whether release amounts may be calculated adjusted for dilution.

Suppose the operator of an unconventional natural gas well spills 300 gallons of “brine”. The
operator assesses that “most” of the brine is “fresh” water. In fact, the operator assesses that the
concentration of everything that is not “fresh” water is only one part per hundred. So, what is the
quantity of “regulated substance” spilled? Is it 300 gallons? 3 gallons? Something else? The draft
regulations leave this completely ambiguous. (216)

Response: The commenter has not provided sufficient detail of the proposed scenario to
allow an accurate response.

Comment: The term “regulated substances” as defined by Act 2 is too broad, including materials
that are naturally present in the environment, as well as those with no threshold concentration for
regulation, or that present no threat of pollution or harm to public health, safety, welfare or the
environment. This proposed definition would create an unreasonable and unattainable standard
under several sections of Chapter 78, including effectively prohibiting the disposal top hole water
under Section 78.60 or drill cuttings under Section 78.61. The use of this term throughout the rule
creates absurd results. (213)

Response: See response to comment 159. The rulemaking does not prohibit disposal of
tophole water under § 78.60 or drill cuttings under § 78.61.

Comment: Residual waste - The term as defined in § 287.1(relating to definitions). The § 287.1
definition makes no specific reference to oil and gas operations. Under what classification

would oil and gas operations fall for the sake of applicability and enforcement? (245)

Response: Oil and gas operations are considered industrial operations.
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Comment: Residual Waste is a term worthy of elimination. The waste from natural gas operations
should be categorized according to the same criteria and deserving of the same treatment as
wastes of any other industry. The Commonwealth can and should provide restrictions greater than
that of the federal government in compliance with Article I, Section 27 of the Pennsylvania
Constitution. (161)

Response: The Department disagrees with the comment. Residual Waste is a term that is
associated with many industries in the Commonwealth. To date the Commonwealth has not
determined that greater restrictions on oil and gas operations relative to other industries is
warranted. This rulemaking is consistent with the constitution and applicable statutes and
does provide reasonable and appropriate protections for public health and safety and the
environment.

Comment: The new proposed standards lack clarity and are ambiguous. The new proposed
standards do not clarify the definition of “seasonal high groundwater table.” Section 78.1. As
explained there has historically been disagreement between conventional well operators and the
Department about the actual distance between the bottom of the pit and the seasonal high
groundwater table, particularly when there is an accumulation of precipitation inside the pit
before the liner is installed. Instead of clarifying this definition as recommended the new
proposed regulations require the employment of a soil scientist or other similarly trained person
to make this determination when residual waste from the site is disposed in the pit. Section
78.62(a)(9). This is the most expensive option for determining the proper distance, and is inferior
to simply clarifying the definition. (201)

Response: The Department disagrees with the comment. The definition for seasonal high
groundwater table is appropriate. The commenter did not provide any specific suggestions
for revisions to improve the definition. The Department does not believe that any reasonable
revision to the definition would provide clarity under the circumstances described in the
comment where a pit is excavated and left with no liner for some period of time without an
appropriate determination being made as to the depth to the seasonal high groundwater
table. Under this circumstance, it becomes more difficult to make an accurate determination
of the depth to seasonal high groundwater. The final rule requires the soil scientist or other
similarly qualified person will properly document whether the existence of the water in the
pit is due to precipitation or interface with the seasonal high groundwater table and will
help avoid the issue described by the commenter.

Comment: The definition of seasonal high groundwater table should not include any reference to
slowly permeable layers within the soil profile. Seasonal high groundwater table is the increased
water level and saturation zone in the upper part of the regional groundwater table and is not
dependent on slowly permeable layers. Defining the seasonal high groundwater table in this
manor is inappropriate as this definition can allow for draining of this zone for impoundments.
Low permeable zones belong only in the definition of perched groundwater. The seasonal high
groundwater is critical in increasing ground water recharge into deeper portions of the regional
water table aquifer by increasing, in a significant amount, the vertical head pressure in the
primary recharge period of the year. Draining seasonal high recharge has detrimental impacts on
the annual recharge to the water table aquifer and must be discouraged. (182, 239)

Response: The definition for seasonal high groundwater table is appropriate and is more
protective than the commentator’s proposed revision. The presence of soil mottling as an
indicator of the seasonal high groundwater table may occur due to slowly permeable layers.
Draining this zone for impoundments would not remove the presence of soil mottling within
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a timeframe that would make it worthwhile for those intending to lower the seasonal high
water table for the construction of impoundments.

Comment: Seasonal high groundwater table—The saturated condition in the soil profile during
certain periods of the year. The condition can be caused by a slowly permeable layer within the
soil profile and is commonly indicated by the presence of soil mottling. It should be clear that
perched water is not included in the definition of a “seasonal high groundwater table.” Perched
water is typically situated atop some sort of restrictive layer and separated from the water table. It
sits above the water table in the unsaturated zone, as opposed to the saturated zone, and thus
should not be included in the definition of seasonal high groundwater table. We suggest adding
language identical to the clarification in the definition for “Regional groundwater table,” which is
included below. ii) The term does not include the perched water table or the seasonal high
groundwater table. (199)

Response: The definition for seasonal high groundwater table is appropriate. The primary
indicator of the seasonal high water table is soil mottling, regardless if it is primarily due to
a perched water table or other causes of the soil to remain saturated to the point of
mottling..

Comment: Small Business — Defined in accordance with the size standards described by the
United States Small Business Administration's Small Business Regulations under 13 C.F.R. Chl.
Part 121 or its successor regulation.

We recommend the addition of a defined term to all for exemptions that would be appropriate for
small businesses to comply with the 2012 amendments to the Regulatory Review Act and DEP's
obligation to consider exemptions for small businesses. (212)

Response: The Department gave all appropriate considerations for small businesses when
developing the final rule and has not called out any special exemptions for small businesses
in a manner that requires the addition of the proposed definition to the regulation.

Comment: We strongly support and recommend the addition of a defined term to allow for small
business exemptions where such relief will have minimal or no environmental impact. In
accordance with the 2012 amendments to the Regulatory Review Act, the Department is required
to provide such exemptions to reduce the impact of the proposed regulation on small businesses.
(213)

Response: See response to comment 170

Comment: Stormwater—Runoff from precipitation, snowmelt, surface runoff and drainage. We
have concerns that this definition is overly broad and could encompass more than is intended or
appropriate for oil and gas operations. For example, this definition may be interpreted to capture
“runoff from drainage,” unrelated to a precipitation event, which would then trigger a myriad of
regulatory applications and legal uncertainties. As previously noted, consistency in definitions is
critical to avoid regulatory confusion and conflict and unintended consequences. As such, we
recommend the Department incorporate the existing definition of “storm water” in Pennsylvania’s
Storm Water Management Act P.L.. 864, No. 167, which reads as follows: “Storm water.”
Drainage runoff from the surf ace of the land resulting from precipitation or snow or ice melt.
(199)
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Response: The Department disagrees with the comment. The definition for stormwater is
consistent with the definition in Chapter 102. The definition proposed by the commentator
does not adequately address all potential pollution pathways from surface runoff.

Comment: Temporary Pipelines should be reinserted into the document as they pose a threat to
air, water, and land. They are not regulated, subject to leaks, generally unmarked, and a matter of
third-party activity. They can transport flowback and wastewaters that are toxic to other sites for
reuse and/or storage. (161)

Response: References to “temporary pipelines” were changed to “well development
pipelines” to clarify the intent of the regulation.

Comment: Threatened or Endangered Species:

Closely related to the improper definition of “Other Critical Communities” is the newly proposed
definition of Threatened or Endangered (T&E) Species. It represents another action beyond the
Department’s legal authority. The legislature has not granted any authority to DEP to designate
T&E species. Rather the three statutes cited in the proposed definition grant that authority to the
Department of Conservation and Natural Resources, the Fish and Boat Commission and the
Game Commission. None of those Pennsylvania enabling statutes, nor the federal act, provides
authority to regulate species that are merely proposed for listing as though they are actually listed.
Species may be proposed for years without action and ultimately may not be listed. DEP has no
authority to add species to the list before the agencies that actually have the authority to do so act.
The last portion of the definition dealing with proposed species should be eliminated. (210)

Response: There is no provision in this rulemaking that seeks to independently designate
threatened and endangered species. This is definition is consistent with existing practice
and policy.

The Department has an obligation and duty to protect resources under Article I, Section 27
of the Pennsylvania Constitution, the Administrative Code of 1929, the 2012 Oil and Gas
Act, the Clean Streams Law, the Dam Safety and Encroachments Act, the Solid Waste
Management Act and other statutes. Please see the response to comment 262.

Under Section 3211(e.1) of the 2012 Oil and Gas Act, the Department has the authority to
deny a well permit if issuance of the permit would result in a violation of applicable law,
including the Endangered Species Act of 1973, The Wild Resource Conservation Act, The
Fish and Boat Code and the Game and Wildlife Code. Accordingly, the Department must
assess when permit issuance will result in impacts to threatened and endangered species
violating those laws.

Under Section 3274 of the 2012 Oil and Gas Act, the Environmental Quality Board has the
authority to promulgate regulations necessary to implement the statute.

In § 78.15(d) and § 78a.15(d), permit applicants must demonstrate that the proposed well,
well site and access road does not impact threatened and endangered species. In accordance
with “Policy for Pennsylvania Natural Diversity Inventory (PNDI) During Permit Review
and Evaluation,” Document No. 021-0200-001 (PNDI Policy), the Department ensures that
permit applicants use the Pennsylvania Natural Heritage Program’s (PNHP) Pennsylvania
Natural Diversity Inventory (PNDI) to protect threatened and endangered species. The
PNDI coordination process as outlined in the PNDI policy is how both the Department and
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well permit applicant meet the applicable legal obligations. For these reasons, this
definition is both reasonable and appropriate to implement statutory requirements.

The Department has amended this definition to remove reference to proposed species.
These species are protected by the definition of “other critical communities.”

Comment: The last sentence of the definition of “Threatened or Endangered Species” should be
deleted. The definition provides a list of statutes that define this term and that are being adopted
for purposes of these regulations. However, the final sentence is an unreasonable expansion of the
definition to include species that are merely “proposed for listing” under the Endangered Species
Act. This effectively treats species that are not threatened or endangered under the Endangered
Species Act as if they are actually threatened or endangered. What is DEP/EQB' s statutory
authority and justification for adopting a broader definition than that established under federal
law? To provide regulatory certainty and clarity, the last sentence of the definition should be
deleted and DEP should adopt the definition as set forth in the statutes cited. (190)

Response: The Department has amended this definition to remove reference to proposed
species. These species are protected by the definition of “other critical communities.”

Comment: Commentator’s suggested amendatory language:

Threatened or Endangered Species — Those animal and plant species identified as a threatened or
endangered species as determined under the endangered species act of 1973, 16 U.S.C.A. § 1531
et seq.; Wild Resources Conservation Act, 32 P.S. § 5301; Fish and Boat Code, 30 Pa.C.S. § 101

et seq.; and Game and Wildlife Code, 34 Pa.C.S. § 101 et seq. (210)

Response: Please see response to comment 175.

Comment: The definition proposed in the Draft Final Rule is entirely unnecessary and
inconsistent with those terms as they are already defined by the applicable statutes. The
Department has no authority or jurisdiction to create different definitions or additional protection
for any species and should not confuse and complicate a well-established legal framework for the
protection of threatened or endangered species, as defined under state and federal law. Any
definition included here must be identical to existing definitions under relevant law, none of
which includes species simply “proposed” for listing as endangered and threatened. This
manufactured definition is well beyond the Department’s legal authority and would purport to
create obligations that do not exist under any applicable law. (213)

Response: Please see response to comment 175.

Comment: While Range recognizes its obligation to protect threatened or endangered species, the
Department's approach creates great uncertainty and exceeds its legal authority. The definition of
Threatened or Endangered Species seeks to include species proposed for listing under the
Endangered Species Act. These species should not be included in this definition. Species can be
listed as proposed for a period of years and then a decision could be made not to list them at all.
Proposed species have no legal protection under the ESA or the relevant Pennsylvania statutes.
The legislature has not granted any authority to DEP to designate T&E species. Rather that
authority is granted to DCNR, the Fish and Boat Commission and the Game Commission. None
of those Pennsylvania enabling statutes, nor the federal act, provides authority to regulate species
that are merely proposed for listing. The last sentence of the definition which refers to proposed
species should be eliminated.(191)
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Response: Please see response to comment 175.

Comment: §78a.1. Definitions. - “threatened or endangered species” -The definition includes
species identified as threatened or endangered under the Fish and Boat Code and the Game and
Wildlife Code. Under current practice the Pennsylvania Fish and Boat Commission and the
Pennsylvania Game Commission, which develop regulations outside the regulatory review
process requirements, could identify species to be included on the list without subjecting the
designation to public review and comment.

In addition, the definition includes animal and plant species proposed for listing as endangered
and threatened, pursuant to the Endangered Species Act. Since these species have not been listed
but are only proposed, the legal protections of the Endangered Species Act should not be
extended to them, nor should they be defined as “threatened or endangered species” by PADEP
regulation. Consequently, it is recommended that reference to the Wild Resources Conservation
Act, the Fish and Boat Code and the Game and Wildlife Code be deleted from this definition, and
that only animal and plant species actually listed under the Endangered Species Act (not proposed
for listing) be included in the definition. (193)

Response: Please see responses to comments 174 and 175.

Comment: In regards to the definition proposed in the Draft Final Rule for threatened and
endangered species, I believe this is entirely unnecessary and inconsistent with those terms as
they are already defined by the applicable statutes. The Department has no authority or
jurisdiction to create different definitions or additional protection for any species and should not
confuse and complicate a well-established legal framework for the protection of threatened or
endangered species, as defined under state and federal law. Any definition included here must be
identical to existing definitions under relevant law, none of which includes species simply
“proposed” for listing as endangered and threatened. (169)

Response: Please see response to comment 175.

§ 78.1. Definitions. - threatened or endangered species - The definition includes species identified
as threatened or endangered under the Fish and Boat Code and the Game and Wildlife Code.
Under current practice the Pennsylvania Fish and Boat Commission and the Pennsylvania Game
Commission, which develop regulations outside the regulatory review process requirements,
could identify species to be included on the list without subjecting the designation to public
review and comment.

In addition, the definition includes animal and plant species proposed for listing as endangered
and threatened, pursuant to the Endangered Species Act. Since these species have not been listed
but are only proposed, the legal protections of the Endangered Species Act should not be
extended to them, nor should they be defined as “threatened or endangered species” by PA DEP
regulation ... Consequently, it is recommended that reference to the Wild Resources Conservation
Act, the Fish and Boat Code and the Game and Wildlife Code be deleted from this definition and
that only animal and plant species actually listed under the Endangered Species Act be included
in the definition.(334)

Response: Please see responses to comments 174 and 175.

Comment: Threatened or Endangered Species - The definition proposed in the Draft Final Rule is
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entirely unnecessary and inconsistent with those terms as they are already defined by the
applicable statutes. The Department has no authority or jurisdiction to create different definitions
or additional protection for any species and should not confuse and complicate a well-established
legal framework for the protection of threatened or endangered species, as defined under state and
federal law. Any definition included here must be identical to existing definitions under relevant
law, none of which includes species simply “proposed” for listing as endangered and threatened.
This manufactured definition is well beyond the Department's legal authority and would purport
to create obligations that do not exist under any applicable law. (212)

Response: Please see responses to comments 174 and 175.

Comment: The proposed definition of watercourse is too broadly defined and does not make
sense in the context that it is used by the Department in the proposed ANFR. Channels and
diversion ditches around a farmer’s field or farm road would be considered to be a watercourse
per this proposed definition. The proposed definition should be deleted.(210)

Response: The Department disagrees that the definition should be deleted. The Department
believes that features meeting the definition of “watercourse” should receive the protections
prescribed in the rulemaking.

Comment: It is appropriate that the definition of watercourse is consistent with Chapter 105.1 to
provide consistent and effective regulation of waterways. This definition supports the inclusion of
intermittent streams and headwaters, as advised by Luna Leopold, to ensure that all streamflow
occurrences are protected. (182)

Response: The Department acknowledges the comment.

Comment: WATERCOURSE—THE TERM AS DEFINED IN § 105.1. While the commenter
supports consistency in terminology among regulatory programs, we are concerned that the in this
context the definition is overly broad and would create unintended consequences of substantial
burden on the industry. For example, under this definition, channels and diversion ditches around
a farmer’s field or farm road would be considered to be a “watercourse” and subject industry to a
myriad of protection requirements. This application would be inappropriate and unduly
burdensome. As such, the proposed definition should be deleted.(199)

Response: See response to comment 183.

Comment: The definition should be clarified that the plan applies to water sources “within this
Commonwealth”, as drafted by the Legislature in 58 P.S. § 3211(m)(1).

Commentator’s suggested amendatory language:

WMP—Water Management Plan—A plan associated with drilling or completing a well in an
unconventional formation that demonstrates that the withdrawal and use of water sources within
this Commonwealth protects those sources, as required under law, and protects public health,
safety and welfare. (210)

Response: The Department has revised the definition of WMP to include the suggested
language.
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187.

188.

189.

190.

Comment: Water Management Plan - A Water management Plan should apply to both
conventional and unconventional formations due to the use of substantial amounts of water and
production of waste by both classes of wells. (182)

Response: Development of water management plans for conventional operations is not
required for conventional operations. The Department does not believe that the scope of
water use by the conventional oil and gas industry warrants a requirement to develop
WMPs.

Comment: Water sources for drilling should be limited to potable water that is certified to be
bacteria free and uncontaminated by pollutants to prevent contamination of the water table and
shallow freshwater aquifers during drilling of conductor casings, surface casings, and
intermediate casings.

(C)’Mine pools and discharges” and (D) “Any other waters that are used for drilling or
completing a well in an unconventional formation” should be removed from the definition. The
definition of water source should assure that only freshwater is included and that additives used in
drilling and mine pools and discharges not fall into definition of “water source” to ensure the
application of the correct water quality standards, withdrawal and management requirements.
(182, 239)

Response: The proposed definition is consistent with the definition in the 2012 Oil and Gas
Act.

Comment: Water source-(i) Any of the following (A) Waters of the Commonwealth.(B) A source
of water supply used by a water purveyor.(C) Mine pools and discharges.(D) Any other waters
that are used for drilling or completing a well in an unconventional formation. (ii)The term does
not include flowback or production waters or other fluids(A) Which are used for drilling or
completing a well in an unconventional formation.(B) Which do not discharge into waters of the
Commonwealth.

Noble is concerned that elements of this definition contradict one another. Specifically, the
definition states in (i) that any waters used for drilling or completing a well are considered a
water source, but then under (ii) it excludes flowback or produced water from that definition. The
industry has been consistently encouraged by the public and the state to do whatever practicable
to minimize competition for water and reduce waste. As such, the use of flowback or produced
water for completing a well has become a common practice and is legitimately considered a
“water source.” The Department should eliminate the contradiction and strike (ii) from this
definition.(199)

Response: The definition is consistent with the definition in the 2012 Oil and Gas Act. Water
source does not include chemicals and other natural substances added to water. The term
does not include flowback or production waters or other fluids which are used for drilling or
completing of a well or do not discharge to waters of the Commonwealth.

Comment: Water source should not include mine pools and dischargers or any other waters that
are used for drilling or completing a well in an unconventional formation. This is too inclusive

and misleading to the public. (161)

Response: The definition is consistent with the definition in the 2012 Oil and Gas Act.
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191.

192.

Comment: Water source
(D) Why does this definition include “waters that are used for drilling and completing in an
unconventional formation”? (204)

Response: The term is defined consistent with the definition provided by the 2012 Qil and
Gas Act.

Comment: WELL DEVELOPMENT pipelines—Pipelines used for oil and gas operations that: (i)
Transport materials used for the drilling or hydraulic fracture stimulation, or both, of a well and
the residual waste generated as a result of the activities. (i) Lose functionality after the well site it
serviced has been restored under § 78a.65 (related to site restoration).

This definition should clarify whether both conditions (i) and (ii) must be met for a pipeline to
constitute a “well development pipeline” or whether only one condition must be met for this
purpose.” Additionally, the removal of the reference to temporary lines makes it unclear whether
the Department intends to capture buried water lines within this definition. Like other operators in
the region, the commenter has invested millions of dollars to develop extensive water
infrastructure in order to maximize water reuse, minimize truck traffic, and reduce impacts to
nearby communities. The use of buried infrastructure provides increased resilience against the
risk of leakage due to weather (freezing and thawing) or vandalism and decreased truck traffic
reduces noise, air emissions, and impacts on the surrounding community. To prohibit or restrict
this practice could potentially increase negative impacts on communities and the environment.
Commenter therefore requests that the Department limit this definition to only those lines that
meet both conditions listed as (i) and (ii) and specifically exclude buried pipelines that transport
water from the well site. We support suggested amendatory language: Well Development
pipelines—Pipeline that is part of oil and gas operations and that: (1) transport materials used for
the drilling or hydraulic fracture stimulation, or both, of a well and the residual waste generated
as a result of those activities; and (2) lose its functionality after the well site it serviced has been
restored under § 78a.65 (related to restoration). The term does not include those portions of
pipelines that are located within the boundaries of unconventional well sites subject to the
containment system requirements of § 78a.64a.” (199)

Response: Both qualifications must be met for a pipeline to be considered a Well
Development Pipeline. Buried well development pipelines are addressed under § 78.68b.
Well Development pipelines that are carrying fluids other than fresh ground water, surface
water, water from water purveyors or other Department-approved sources, should not be
buried except for those exceptions listed in this section. Buried pipelines cannot be easily
inspected for leaks or damage but aboveground pipelines can be visually inspected daily
when in use and if leaks or defects are observed, repairs or other effective corrective
measures can be taken expeditiously. With operator due diligence, aboveground pipelines
are an effective and efficient means for transporting fluids associated with well
development. Furthermore, since well development pipelines are temporary, the
Department does not believe existing buried well development pipelines (infrastructure)
currently utilized to move fluids other than fresh ground water, surface water, water from
water purveyors or other Department-approved sources need to be grandfathered into this
rule.

The Department acknowledges the comment regarding the applicability of the definition to
pipelines that exist within the boundary of the well site. The definition is intended to address
only off-site pipelines. The Department believes that this is clear based on the context of the
use of the term within the final rule and has not made the suggested change.
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193. Comment: The definition of Well Development Pipelines needs further clarification. Are these
pipelines on or off the well pad (or both)? What constitutes a pipeline (HDPE transfer line,
connection hoses, tank manifolds, pressured lines on the well pad during drilling and
completions, etc.)? (187, 209)

Response: See response to comment 192 regarding applicability of this definition within the
well site boundary.

194. Comment: One definition for pipelines that will carry drilling fluids, hydraulic fracturing fluids,
and residual waste generated as a result of the activities will cause confusion and lack of
specificity when using the term. These activities vary in the materials, method of use, and
construction practices employed and should each have their own definition with specific
regulatory requirements. (182)

Response: The Department disagrees that it is necessary to provide separate regulatory
requirements for pipelines carrying drilling fluids, hydraulic fracturing fluids and residual
waste generated as a result of the activities. A single set of standards can provide protection
to public health and safety and the environment.

195. Comment: Well Development Pipelines — the proposed nomenclature is confusing and
misleading. It recommended that the original nomenclature “Temporary Pipelines” be used and
further clarified as to whether or not this definition is inclusive or exclusive of fresh water
temporary pipelines. (195)

Response: Because these pipelines can be in use for up to twelve months, or potentially
longer with approval of the Department (§ 78a.68b(j)), the Department did not believe that
the term “temporary” adequately captured the nature of the pipelines. Such pipelines are
typically used to move wastewaters from well sites or to them for recycling in new hydraulic
fracturing operations, making the term “well development” a more appropriately
descriptive term.

196. Comment: Inclusion of the phrase “pipelines used for oil and gas operations” in this definition is
confusing, as “oil and gas pipelines, well development, gathering and transmission” is proposed
to be included in the definition of “oil and gas operations”. The definition of “oil and gas
operations” also includes “water and other fluid management and storage...used exclusively for
the development of oil and gas wells.” We recommend that the introductory clause be clarified to
read as follows: “Pipelines that are part of oil and gas operations and that meet the following: ...”

Also, those portions of well development pipelines that are located within the boundaries of
unconventional well sites subject to the containment system requirements of § 78a.64a should be
excluded from this definition.

Commentator’s suggested amendatory language:

Well Development pipelines—Pipeline that is part of oil and gas operations and that:

(1) transport materials used for the drilling or hydraulic fracture stimulation, or both, of a well
and the residual waste generated as a result of those activities; and

(2) lose its functionality after the well site it serviced has been restored under § 78a.65 (related to
restoration).
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197.

198.

199.

200.

201.

The term does not include those portions of pipelines that are located within the boundaries of
unconventional well sites subject to the containment system requirements of § 78a.64a. (210)

Response: The Department disagrees that the interaction between the definitions of “well
development pipelines” and “oil and gas operations” is confusing and has not made the
proposed change to the introductory clause. See response to comment 192 regarding
applicability of this definition within the well site boundary.

Comment: Well Development Pipelines - This definition should be revised to specifically exclude
pipelines that solely transport freshwater. Many of the requirements of section 78a.68b, relating to
well development pipelines are unnecessary as applied to freshwater pipelines. This defined term
is only used in Section 782a.68b (“well development pipelines for oil and gas operations™), which
contains requirements for, among other things, daily inspections at subsection (h), emptying and
depressurizing pipelines at subsection (j), and mapping of pipelines at subsection (m). These
requirements are excessive for pipelines transporting freshwater. While more stringent
requirements might be appropriate for pipelines transporting residual waste such as flowback and
production water, freshwater lines do not present the types of risks that this section is written to
mitigate. We suggest modifying this definition to read: “Pipelines used for oil and gas operations,
except pipelines transporting freshwater, that...” (222)

Response: Uncontrolled release of pressurized fluids will cause environmental harm
regardless of the chemical characteristics

Comment: Well Development Pipelines - Did the Department intend to include an “and” or “or”
between subsections (i) and (ii) in this definition? Does a pipeline that loses functionality after the
well has been serviced, even if the well is not used for drilling or hydraulic fracture stimulation,
qualify as a “well development pipeline”? (222)

Response: See response to comment 192 regarding applicability of the definition.

Comment: Nonporous Material - Typically drill cuttings are not considered to be a “nonporous
material.” Drill cuttings can be very permeable depending on the materials encountered during
drilling, specifically sandstones and conglomerates. Drill Cuttings should be removed from the
definition of “nonporous material.” (182, 239)

Response: The definition referenced is used with regard to well plugging. Changes to the
well plugging standards are beyond the scope of this rulemaking but are planned for the
next revision of Subchapter D.

Comment: Permanently cemented - permanently cemented should include not only the surface
casing or coal protective casing, but also the intermediate casing and the production casing.
Grouting of the well is discussed in detail below. (182, 239)

Response: Substantive changes to Subchapter D were promulgated on February S, 2011 and
are not part of the current rulemaking. However, modifications will be considered during

the next revision of Subchapter D.

Comment: Wellhead Protection Area and Wellhead Protection Plan are not defined terms and
need to be added to definitions. (367)
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202.

203.

204.

205.

206.

Response: The term “Wellhead Protection Area” was added to Sections 78.1 and 78a.1.

Comment: Water protection depth: The definition of water protection depth is unclear. How can
the protection depth be greater that the surface casing seat? The water protection depth should be
less than or equal to the surface casing seat. (182, 239)

Response: For matters related to the water protection depth, please see response to
comment 14.

Comment: The definition of “Well Site” should be updated to expressly narrow it to the surface
area required for oil and gas development. This would clarify that a horizontal well bore does not
expand the well site beyond what is intended by the regulations. We recommend modifying the
definition of well site to read as follows: “the area occupied at the surface by the equipment or
facilities necessary for or incidental to the drilling, production or plugging of a well.” (190)

Response: Use of the term “area” implies that the definition is relative to the surface.

Comment: Well site — The area occupied by the equipment or facilities necessary for or
incidental to the drilling, production or plugging of a well or multiple wells. (210)

Response: The Department disagrees that the proposed change is necessary.

Comment: Wetland - We support that the definition of wetland is consistent with Chapter 105.1 to
provide consistent and effective regulation of wetlands. (182)

Response: The Department acknowledges the comment.
Comment: The word “playground” should be defined for purposes of this act. The proposed
ANFR references playgrounds in several sections, e.g. § 78a.15 (Application requirements) and §

78a.57a (Centralized Tank Storage). (210)

Response: See response to comment 137.

§ 78a.14 Transfer of well ownership or change of address.

207.

Comment: POINT 3: EMERGENCY PLANNING IS INSUFFICIENT TO PROTECT THOSE
LIVING, WORKING, OR GOING TO SCHOOL NEAR UNGD SITES.

The emergency/accident planning by natural gas companies and the State is inadequate to protect
Pennsylvania residents.

§ 78a.14. Transfer of well ownership or change of address.

(a) Within 30 days after the sale, assignment, transfer, conveyance or exchange of a well, the new
owner or operator shall notify the Department, in writing, of the transfer of ownership. (pg. 14)

For the sake of transparency to the public and emergency responders (and to be reflected in
posted signage and contact info), this time period allocated for written notification be greatly
reduced. 24 hour contact information must be available to Emergency Responders at all times, as
well as site specific emergency plans that might have changed due to change in ownership or
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208.

address. The 30 day lag in notification could potentially adversely affect emergency response and
public access to information. (186)

Response: Section 78a.14 addresses permit transfer responsibilities for oil and gas well
operators. Emergency response planning is addressed under § 78a.55. Further, the
Department has considered this comment and declines to make the suggested change to this
rulemaking because the permitted operator remains responsible for the operator of the well
until the transfer is approved by the Department pursuant to § 78a.13.

Comment: Commentator is concerned about the Department’s new position, following the
adoption of Act 13, which interprets some provisions of the Act to require well permits to be
posted prior to construction of well sites or access roads. We do not believe that this interpretation
is required or necessary under the language of Act 13. The timing of permit applications and
issuance is further complicated and delayed by the Department’s proposed revisions to Section
78a.15, discussed in more detail below. Revisions to Section 78a.11 should clarify an operator’s
permit and approval obligations to construct a well site.

Commentator’s suggested amendatory language:

(c) Well permits, once obtained, must be posted at the drilling site during site preparation,
drilling, operating or altering the well. Well sites, including access roads, may be constructed
prior to issuance of a well permit, in accordance with any necessary permits or approvals required
and obtained under the Clean Streams Law. (210)

Response: Section 3211(a) of the 2012 Qil and Gas Act requires a copy of the well permit to
be kept at the well site during preparation and construction of the well site or access road
during drilling or alteration of the well. In addition, § 3211(g) of the 2012 Oil and Gas Act
requires the well permit number, operator’s name, address and telephone number to be
conspicuously posted at the drilling site during site preparation, including the construction
of access roads, construction of the well site and during drilling, operating or alteration of
the well. Itis clear that an operator must obtain the well permit prior to construction of the
well site or access road in order to be able to comply with these requirements. The
regulatory language proposed by the commenter is inconsistent with these requirements and
the revisions have not been made.

§§ 78.15 and 78a.15 Application requirements

209. Comment: Section 78a.15 has been specific to “well permits” in the current regulations and in the

previously proposed version, but there are several sections in the ANFR § 78a.15, including (b.1),
(d), (f), and (h), which now introduce aspects of erosion and sediment control permitting. These
results in some confusion as to which permit certain paragraphs apply to or refer to. The
commentator recommends that well permit application requirements be kept separate from
E&S/ESCGP-2 permit “application” (NOI) requirements. (210)

Response: The Department disagrees that these provisions lack clarity. Sections 78.15 and
78a.15 pertain to well permit application requirements and each provision refers to the
applicant — the well permit applicant — and the information that must be provided as part of
the well permit application. To the extent that those provisions relate to erosion and
sediment control, these provisions are necessary components of the well permitting process
to meet applicable requirements.
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210. Comment: As currently proposed, the language contained in this section appears to establish
provisions and standards that exceed those set-forth in other regulation applicable to a vast
number of other industries. The purpose of a permit application is to ensure that a proposed
project meets (at a minimum) the regulatory requirements established to avoid permanently
impacting environmental resources as well as addresses and mitigates those impacts that may not
be able to be avoided. To that end, the following language is being submitted as a possible
alternative to what is currently being proposed:

(a) An application for a well permit shall be submitted electronically to the Department on forms
provided through its website and contains the information required by the Department to evaluate
the application.

(b) The permit application will not be considered complete until the applicant submits a complete
and accurate plat, an approvable bond or other means of complying with section 1606-E of the
Fiscal Code (72 P.S. § 1606E), the fee in compliance with § 78a.19 (relating to permit application
fee schedule), proof of the notifications required under section 3211(b.1) of the act (relating to
well permits), necessary requests for variance or waivers or other documents required to be
furnished by law or the Department, and the information in subsections (b.1)—(e) and (h). The
person named in the permit shall be the same person named in the bond or other security.

(b.1) If the proposed limit of disturbance of the well site is within 100 feet measured horizontally
from any watercourse or body of water except wetlands smaller than one acre that are not
exceptional value, the applicant shall demonstrate the employment of best management practices
at the well site intended to provide protection for those watercourses or bodies of water. The
applicant may rely upon other plans developed under this chapter or permits obtained from the
Department to make this demonstration, including:

(1) An erosion and sediment control plan or permit consistent with 25 PA Code Chapter 102
(relating to Erosion and Sediment Control),

(2) A water obstruction and encroachment permit issued pursuant to 25 PA Code Chapter 105
(relating to Dam Safety and Waterway Management),

(3) Applicable portions of the PPC Plan prepared in accordance with § 78a.55(a)-(b),

(4) Applicable portions of the Emergency Response Plan prepared in accordance with § 78a.55(1),
and

(5) Applicable portions of Site Containment Plan prepared in accordance with 58 PA.C.S.
§3218.2 (relating to containment for unconventional wells).

(b.2) For the purposes of compliance with 58 Pa.C.S. § 3215(a) abandoned water well does not
constitute a water well.

(c) The applicant shall submit information identifying parent and subsidiary business corporations
operating in this Commonwealth with the first application submitted after the effective date of
this rulemaking and provide any changes to this information with each subsequent application.

(d) The applicant shall demonstrate that the proposed well, well site or access road will not

impact threatened or endangered species by submitting a PNDI receipt to the Department. If any
potential impact is identified in the PNDI receipt to a threatened or endangered species, the
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applicant shall demonstrate how the impact will be avoided or minimized and mitigated in
accordance with State and Federal laws pertaining to the protection of threatened or endangered
species to the satisfaction of the applicable jurisdictional agency. The applicant shall provide
written documentation to the Department supporting this demonstration, including any
avoidance/mitigation plan, clearance letter, determination or other correspondence resolving the
potential species impact with the applicable jurisdictional agency.

(e) If an applicant seeks to locate a well on a well site where the applicant has obtained a permit
under §102.5 (relating to permit requirements) and complied with §102.6(a)(2) (relating to permit
applications and fees), the applicant is deemed to comply with subsection (b.1). The applicant is
deemed to comply with subsection (d) if the permit was obtained within two years from the
receipt of the application submitted under this section or if the applicant supplies an updated
PNDI clearance letter with the application.

(f) An applicant proposing to construct a well site at a location that may impact a public resource
as provided in paragraph (1) shall notify the applicable public resource agency, if any, in
accordance with paragraph (2). The applicant shall also provide the information in paragraph (3)
to the Department in the well permit application.

(1) This subsection applies if the proposed limit of disturbance of the well site is located:

(1) In or within 200 feet of a publicly owned park, forest, game land or wildlife area,

(i1) In or within the designated corridor of a State or National scenic river,

(ii1) Within 200 feet of a designated National natural landmark,

(iv) Within the specific and discrete area designated as other critical communities by a PNDI
receipt,

(v) Within 200 feet of a designated historical or archeological site listed on the Federal or State
list of historic places

(vi) Within 1,000 feet of a groundwater well, surface water intake, reservoir or other water supply
extraction point used by a water purveyor,

(vii) Within 200 feet of a designated common area on a school’s property,

(viii) Within 200 feet of a designated playground, or

(ix) Within an area designated as a Wellhead Protection Area as part of a Department- approved
Wellhead Protection Plan.

(2) The applicant shall notify the public resource agency responsible for managing the public
resource identified in paragraph (1). The applicant shall forward by certified mail a copy of the
plat identifying the proposed limit of disturbance of the well site and information in paragraph (3)
to the public resource agency at least 21 days prior to submitting its well permit application to the
Department. The applicant shall submit proof of notification with the well permit application.
From the date of notification, the public resource agency shall have 21 days to provide written
comments to the Department and the applicant on the functions, uses and values of the public
resource and the measures, if any, that the public resource agency recommends the Department
consider to avoid or minimize probable harmful impacts to the public resource where the well,
well site or access road is located. The applicant may provide a response to the Department to the
comments. If comments are not received by the end of 21 days from the public resource agency,
the requirement for public resource comment is considered to be complete and satisfied.

(3) The applicant shall include the following information in the well permit application on forms
provided by the Department:

(i) An identification of the public resource,

(i1) A description of the functions, uses and values of the public resource, and
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211.

212.

(ii1) A description of the measures proposed to be taken to avoid or mitigate impacts, if any.

(4)The information required in paragraph (3) shall be limited to the discrete area of the public
resource that will be affected by the well, well site or access road.

(g) If the proposed well, well site or access road poses a probable harmful impact to a public
resource as demonstrated by the associated public resource agency comments, the Department
may include conditions in the well permit to avoid or mitigate those impacts to the public
resource’s current functions, uses and values. The Department will consider the impact of any
potential permit condition on the applicant’s ability to exercise its property rights with regard to
the development of oil and gas resources and the degree to which any potential condition may
impact or impede the optimal development of the oil and gas resources. The issuance of a permit
containing conditions imposed by the Department under this subsection is an action that is
appealable to the Environmental Hearing Board. The Department has the burden of proving that
the conditions were necessary to protect against probable harmful impact of the public resource.

(h) An applicant proposing to drill a well that involves 1 to 5 acres of earth disturbance over the
life of the project and is located in a watershed that has a designated or existing use of high
quality or exceptional value pursuant to 25 PA Code Chapter 93 (relating to water quality
standards) shall submit an erosion and sediment control plan consistent with 25 PA Code Chapter
102 (relating to erosion and sediment control) with the well permit application for review and
approval.” (195)

Response: The Department has considered this comment and declines to make the suggested
amendments to this rulemaking.

To the extent that the commentator seeks clarity regarding other critical communities, the
Department amended this definition in §§ 78.1 and 78a.1 in the final rulemaking.

To the extent that the commentator suggests 21 days for public resource agencies to
comment on a well permit application, please see the responses to comments on §§
78.15(f)(2) and 78a.15(f)(2).

The extent that the commentator suggests language addressing the situation when
comments are not received by the public resource agency, the Department disagrees that
this language is needed and appropriate in this rulemaking.

Comment: A full and in-depth process of public participation in the permitting process for oil and
gas surface infrastructure. The shale gas industry should not receive the special treatment that it
currently does. As with other extractive industries, within the State there should be a full public
notice, comment, and public hearing period. All concerned people, not just those within 1,000
feet of the proposed site, have the right to express their opinions on the health and welfare of their
community. (381)

Response: The Department declines to make this recommended amendment to this
rulemaking. The 2012 Oil and Gas Act outlines a notice, objection and conference process in
Sections 3211(b)(2), 3212, and 3251.

Transparency and access to information. DEP needs to make sure all electronic filings and reports

from operators are posted to the public the same day they are completed. And DEP needs to
release all data from any studies it does of radioactivity in drilling waste (fluid and solid), water
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213.

214.

and air tests, and so forth. The raw data needs to be available to outside reviewers with expertise
to analyze it.

DEP proposes to require oil and gas operators to file permit applications and required reports
electronically. This change would improve data, efficiency, and enforcement and should be
supported. That's good

DEP should also make sure that all electronic filings and reports made by operators are also
available to the public on DEP's website on the same day they are deemed complete by DEP.
Easy and timely access to information by the public is necessary to ensure agency transparency
and operator accountability. (354)

Response: The Department acknowledges the comment. The Department currently has
more than a dozen interactive reports on our website that provide information such as:
permits issued; operator well inventories; inspection, violation, and enforcement
information; spud information; and target, oldest, and producing formations associated
with each well. Users are able to run these reports based upon specific parameters such as:
region, county, municipality, operator, date range, etc. Additionally, the Department has an
Oil and Gas Mapping application on our website that allows users to geographically locate
oil and wells using various map layers and aerial photography. The mapping application
allows users to search for wells based upon numerous parameters. The mapping application
also provides the additional functionality of displaying electronic copies of actual documents
such as: well permits/applications, inspection reports, and operator’s responses to
violations. Generally, this data is available within 24 hours of submission or review by
Department staff, or the reporting deadline. The Department will continue to expand both
the amount of oil and gas well information available on our website, and the ability to
readily locate, retrieve, and export that information.

Comment: Auction off the drilling permits: Drilling permits are issued for a nominal fee based on
depth. The free market system should determine the actual commercial value of a permit by an
annual auction for a limited number of wells; that number to be determined by how many can be
monitored by continuous onsite monitoring by qualified PADEP personnel, three shifts a day, 365
days per year. (17)

Response: As this rulemaking does not address permit fees, this comment is outside the
scope of this rulemaking.

Comment: 78a.15(a) Electronic Permit Application Submission - PADEP proposes well permit
applications be submitted electronically to PADEP via the website, on forms provided by the
Department. We support electronic submittal of applications to improve processing efficiency.
However, we recommend additional revisions to § 78.15(a) to improve transparency to the public
and to require that the applicant provide a secure electronic signature on the application,
certifying under penalty of perjury that the application contents are true and correct. The
Commentator suggests the following language be added to this section: (a) An application for a
well permit shall be submitted [on forms furnished by the] electronically to the Department
ON FORMS PROVIDED through its website. THE PERMIT APPLICATION SHALL BE
MADE AVAILABLE TO THE PUBLIC ON THE DEPARTMENT’S WEBSITE ON THE
SAME DAY THAT THE DEPARTMENT HAS DETERMINED THE APPLICATION IS
COMPLETE. THE ELECTRONIC APPLICATION MUST AND contain the information
required by the Department to evaluate the application AND MUST INCLUDE A SECURE
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215.

216.

217.

218.

219.

ELECTRONIC SIGNATURE CERTIFYING UNDER PENALTY OF PERJURY THAT
THE APPLICATION CONTENTS ARE TRUE AND CORRECT. (211)

Response: The Department disagrees with this comment. Electronic certifications
regarding the truthfulness and accuracy of the information submitted are incorporated into
each electronic application. In regard to making electronic permit applications publicly
available on our website the same day the application is determined to be complete, the
Department’s objective with respect to oil and gas operations is to make all electronic
submissions available on our website as soon as possible after submission.

Comment: DEP proposes to require oil and gas operators to file permit applications and required
reports electronically. DEP should also make sure that all electronic filings and reports made by
operators are also available to the public on DEP's website on the same day they are deemed
complete by DEP. (250)

Response: The Department’s objective with respect to oil and gas operations is to make all
electronic submissions available on our website as soon as possible after submission.

Comment: If DEP is going to require that all applications be submitted electronically, payment
mechanisms other than using a credit card need to be incorporated in order for the system to be
logistically feasible. Upon applying for a permit, we would like for the DEP’s web-based system
to produce an invoice format that could be printed by the applicant at the time of submittal. The
format would need to include some identifier information, so it would be helpful if the online
permitting software would contain some free-form fields that the applicant could populate with
needed information (approval identifier, charge coding, etc.) Upon completing the web-forms and
submitting the permitting package, the system would literally generate an invoice that the
applicant would print at their desktop. The invoice would then be submitted into the internal
Accounts Payable process where PADEP could receive payment by check or by EFT (presuming
that they are set up for those types of payments.) (232)

Response: The Department is currently exploring additional payment options as an
enhancement to the existing electronic well permitting application.

Comment: Transparency and access to information — let the sun shine on gas and oil driller
records! DEP proposes to require oil and gas operators to file permit applications and required
reports electronically. This change would improve data, efficiency, and enforcement and should
be supported. (84, 111, 299)

Response: The Department acknowledges the comment.

Comment: All Oil & gas Operators must be required to file permit applications and all reports
electronically and made available to the public on the DEP’s website on the same day that they
are deemed complete by DEP. This is essential to insure operator accountability agency
transparency and public trust. (155)

Response: The Department agrees and has required, in this rulemaking, that all
submissions be submitted electronically. The Department’s objective with respect to oil and
gas operations is to make all electronic submissions available on our website as soon as
possible after submission.

Comment: We applaud the electronic applications to help to actually be able to track and address
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the individual wells involved. (78.15) This is a good step toward facilitating a process of
accountability. (220)

Response: The Department acknowledges the comment.

Comment: Transparency and Access to Information. The DEP proposes to require oil and gas
operators to file permit applications and required reports electronically. This change would
improve data collection, efficiency, and enforcement, which is laudable. DEP should also make
sure that all electronic filings and reports submitted by operators are also available to the public
on DEP's website on the same day they are deemed complete by DEP. Easy and timely access to
information by the public is necessary to ensure agency transparency and operator accountability.
(377)

Response: The Department’s objective with respect to oil and gas operations is to make all
electronic submissions available on our website as soon as possible after submission.

Comment: The commentator suggests that the regulations require notification to residents when
drilling is done nearby and give residents a chance to comment. (106)

Response: Section 3211(b.1) of the 2012 Oil and Gas Act requires a well permit applicant to
provide the listed parties, including the municipality, surface landowners and any water
supplies users within 3,000 feet of an unconventional well and 1,000 feet of a conventional
well, notification of the well permit application. Section 3212 provides the requirements
related to permit objections. Additionally, Section 3251 provides opportunities for
conference to discuss permitting issues. To the extent that the commentator suggests other
notifications, those changes should be made to the 2012 Oil and Gas Act.

Comment: I support the effort of DEP to require electronic submission of documents. However,
more must be done to make those documents available to the public:

All electronically submitted documents should be available to the public on the Internet.

DEP has made a start in this process, by hosting some permit documents on its Oil & Gas
Mapping web site.

Access to the documents needs to be broadened, however. Specifically, links to on-line
documents should become available via eFACTS.

The application for an unconventional well must contain links to all other relevant associated
documents, which should also be available on-line. Among the related well application
documents are:

*  Well pad PPC Plan

*  Water Management Plan

* Noise Mitigation Plan

* Form U applications (216)

Response: All electronic documents that the Department currently receives with respect to
oil and gas operations are currently available via the Oil and Gas Mapping application.
Additionally, electronic copies of some paper document submissions are available via the Qil
and Gas Mapping application after scanning and upload by Department staff. Additional
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electronic documentation will become available as additional electronic reporting
functionality is developed.

Comment: Oil and gas operators should be required to electronically file permit applications and
all required reports and those documents should be made available to the public on DEP's
website. This should be posted the same day they are deemed complete by DEP. Easy and timely
access to information by the public is necessary to ensure agency transparency and operator
accountability. (130, 382)

Response: The Department’s objective with respect to oil and gas operations is to make all
electronic submissions available on our website as soon as possible after submission.

Comment: Current regulations allow wells to be within 100' of a stream and 200’ of a house.
Eight wells were drilled on the property next to mine. One about 200' from my house and one
about 100' from the South Branch of the Tionesta Creek. I think these wells and the related
activity reduce my property values and harm the local environment due to increased dust and
runoff from the access roads, the noise of the wells running/pumping, the odor from the holding
tanks and the activity of large trucks and machinery. I decided to start on a personal note so you
may be able to relate to a “what if this happened to me” scenario. Please increase the distance
wells have to be from waterways and houses. A thousand feet seems more than reasonable to me.
(135)

Response: To the extent that the commentator recommends increasing the setback from
buildings to wells, the provisions in §§ 78.15 and 78a.15 are not setbacks. In Section 3215(a)
of the 2012 Qil and Gas Act, the General Assembly established setbacks prohibiting the
drilling of oil and gas wells within certain distances from buildings and drinking water
wells. For a conventional well, this distance is 200 feet; for an unconventional well, this
distance is 500 feet. Any change to these provisions should be a legislative amendment to the
2012 Oil and Gas Act. For this reason, the Department declines to make the suggested
change to this rulemaking.

To the extent that the commentator recommends increasing the distance between wells and
bodies of water, the Department also declines to make this change. In § 78.15(b.1) and §
78a.15(b.1), if the well site is within 100 feet of certain bodies of water, the well permit
applicant must demonstrate that the well site location will protect those waters. These
provisions are similar to other requirements in Title 25 of the Pennsylvania Code and are
consistent with the riparian buffer requirements in 25 Pa. Code Chapter 102.

As documented in the 2010 Chapter 102 rulemaking “Erosion and Sediment Control and
Stormwater Management”, 40 Pa.B. 4861, there is substantial scientific support for a 100
foot buffer from streams. One such study is Streamside Forest Buffer Width Needed To
Protect Stream Water Quality, Habitat and Organisms: A Literature Review, Bernard W.
Sweeney and J. Denis Newbold, Journal of the American Water Resources Association, June
2014, which cites over 251 scientific articles and papers as sources for the paper which states
that “overall, buffers >30 m wide [approximately 100 feet] are needed to protect the
physical, chemical, and biological integrity of small streams.” For these reasons, the
Department determined that 100 feet was a reasonable and appropriate area for additional
review to ensure protection of waters of the Commonwealth.

Comment: Commentator recommends that the word “and” between subsections (b.1)(4) and
(b.1)(5) be replaced with the word “or.” our understanding of the phrase “may rely upon” is that
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the demonstration would not necessarily require reliance on all of the listed documents, although
it may require reliance on one or more documents.

It is not clear whether PADEP intended the term “exceptional value” wetlands to incorporate the
existing definition of “exceptional value wetlands” in § 105.17. (210)

Response: The Department removed the word “and” between subsections (b.1)(4) and
(b.1)(5). Applicants proposing to locate a well site within 100 feet of the waters provided in
this section must demonstrate that the well site location will protect those waters. This
provision provides that this demonstration may be made by including the information
outlined in (b.1)(1)-(5) in the well permit application. All of the information in (b.1)(1)-(5)
may not be applicable to the well site in every circumstance. Accordingly, the applicant may
make the proper demonstration by including all the available and applicable information
outlined in (b.1)(1)-(5).

The Department has amended § 78.15(b.1) for clarity purposes. This section now specifies
that the demonstration as described above is needed when the well site location in 100 feet
from any watercourse, any high quality or exceptional value body of water or any wetland
one acre or greater in size. Body of water is a defined term in §§ 78.1 and 78a.1 that
contains a cross-reference to Chapter 105. That definition includes wetlands. Accordingly,
this section applies to exceptional value wetlands and the Department’s intent is that
exception value wetlands are those wetlands as outlined in § 105.17(1).

Comment: Protect our streams, wetlands, rivers by measuring the distance from the edge of the
well pad or compressor station, increasing the distance to 500 feet. Multiple real-time monitors
must be installed to detect changes in water quality. (325)

Response: Please see response to comment 224,

Comment: §78a.15(b.1) We support these additional protections from the Pennsylvania Clean
Streams Law to further protect our water resources. In many areas of our Region, it is practically
common place for a small stream, pond or wetland to be immediately adjacent to well pads.
These resources become critical areas in the event of a spill or unexpected blow-out. These areas
need to have adequate and sufficient protection. (170)

Response: The Department acknowledges the comment.

Comment: The use of the Clean Streams Law authority 15 (b.1) to protect waterways and
wetlands within 100" of the edge of the well pad is appreciated. (165)

Response: The Department acknowledges the comment.

Comment: There should be a minimum of 750 foot buffer from all water ways: perennial streams
and intermittent streams. (129)

Response: In § 78.15(b.1) and § 78a.15(b.1), if the well site is within 100 feet of certain
bodies of water, the well permit applicant must demonstrate that the well site location will
protect those waters. A 100 foot buffer has been demonstrated to protect waters of the
Commonwealth. See response to comment 224 regarding inclusion of the 100 foot buffer.

Comment: 78.15-78a.15 proposes regulations for drilling well pads within 100 feet of streams or
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wetlands. The distance of 100 feet is patently inadequate to provide protection of streams and
wetlands from the activities associated with high-volume hydraulic fracturing. This part of the
proposed regulations update is a farce. (118)

Response: A 100 foot buffer has been demonstrated to protect waters of the Commonwealth.
See response to comment 224 regarding inclusion of the 100 foot buffer.

Comment: 78.15-78a.15 proposes regulations for drilling well pads within 100 feet of streams or
wetlands. The distance of 100 feet is absurdly inadequate to provide protection of streams and
wetlands from the activities associated with high-volume hydraulic fracturing.(119)

Response: A 100 foot buffer has been demonstrated to protect waters of the
Commonwealth. See response to comment 224 regarding inclusion of the 100 foot buffer.

Comment: 78a.15(b.1) If the proposed limit of disturbance of a well site (such as well pad) is
within 100’ of a watercourse or water body (except wetlands smaller than 1 acre that are not EV)
the applicant must demonstrate that they will be protected. This proof of protection should be
required for a much larger area because of potential adverse impacts beyond 100 feet.

Additionally, small wetlands that are not Exceptional Value (EV) should be included. Surface
impacts that DEP expects to be controlled by the regulations they list include erosion and
sedimentation, waterway encroachment, land and soil, and pollution prevention and emergency
response.

Areas beyond 100 feet show myriad impacts from land cover changes that accompany gas well
construction, varying depending on the type of land cover. New York Department of
Environmental Conservation found that a forested area that is fragmented by a well site can be
impacted at least 100-300 meters in from the developed edge.

The Nature Conservancy concluded that an average of 9 acres of habitat was removed for each
well pad in Pennsylvania and that the total for direct and indirect impacts is 30 acres on average
per well pad, showing a much greater area of impact than the few acres cleared for the well pad
and related construction areas that we assume DEP calls the “limit of disturbance” (there is no
definition provide for limit of disturbance). (182)

Response: A 100 foot buffer has been demonstrated to protect waters of the Commonwealth.
See response to comment 224 regarding inclusion of the 100 foot buffer.

Comment: Commentator generally supports the added requirement in §§ 78.15(b.1) and
78a.15(b.1) that applicants demonstrate protection of water courses or water bodies located within
100 feet of oil and gas operations. We believe, however, that the requirement should be expanded
and strengthened. We suggest expanding the area requiring a demonstration of protection from
100 feet to 150 feet. Riparian buffers are one of the most effective means of protecting
waterbodies. Industrial activity, such as oil and gas operations, within close proximity to a
waterbody will undermine the buffer’s effectiveness and create the possibility of degradation of
the waterbody. The Chapter 102 regulations recognize a 150 buffer for protection of special
protection streams. See 25 Pa. Code § 102.14. Considering the nature of the activities permitted
under Chapters 78/78a, it seems appropriate to require a water protection demonstration for any
oil and gas operations that occur within 150 feet of a water body. (231, 231a)
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Response: A 100 foot buffer has been demonstrated to protect waters of the Commonwealth.
See response to comment 224 regarding inclusion of the 100 foot buffer.

Comment: § 78a.15(b.1) Commentator seeks clarification of what will constitute a satisfactory
demonstration by the applicant that the requisite watercourse protection will be provided. It
should be sufficient if the applicant identifies appropriate erosion and sediment controls as
addressed in the current version of the Erosion and Sedimentation Control Manual, which is
adopted in Chapter 102 permitting. (199)

Response: The Department disagrees that additional clarity is needed in this section. When
a well is proposed to be located within 100 feet of the water resources listed in this section,
the Department is particularly concerned about accelerated sedimentation and erosion,
temporary storage and containment. The well permit applicant has the obligation to
demonstrate the proposed well location will be protective. The well permit applicant may do
that trough the information listed in §78.15(b.1)(1)-(3) or § 78.15(b.1)(1)-(5), whichever is
applicable, or by some other demonstration.

Comment: 78a.15(b.1) Disturbance Near Water - PADEP proposes a new regulation (§ 78a.15
(b.1)) to clarify the requirements for well site disturbance near water.

We support additional protections near water courses and water bodies including wetlands.
However, we recommend this requirement be expanded beyond just the well site, and include all
Oil and Gas Operations (as defined in § 78a.1). Consistent with the 2014 Comments, we also
recommend substantially larger impact evaluation distances. We propose § 78a.15(b.1) be revised
as follows:

(b.1) IF THE PROPOSED LIMIT OF DISTURBANCE OF THE WELL-SITE OIL AND
GAS OPERATION IS WITHIN 100 4,000 FEET MEASURED HORIZONTALLY FROM
ANY

WATERCOURSE OR BODY OF WATER EXCEPTWETELANDS SMALLER THAN
ONEACRETHATARENOT EXCEPTHONAL VALUE, THE APPLICANT SHALL
DEMONSTRATE THAT THE WELLSHFE OIL AND GAS OPERATION LOCATION
WILL PROTECT THOSE WATERCOURSES OR BODIES OF WATER. THE
APPLICANT MAY RELY UPON OTHER PLANS DEVELOPED UNDER THIS
CHAPTER OR PERMITS OBTAINED FROM THE DEPARTMENT TO MAKE THIS
DEMONSTRATION, INCLUDING: /[no revisions recommended for (1)—(4)] (211)

Response: The Department disagrees that the recommended changes are necessary or
appropriate. First, this section only applies to well permit application requirements. Second,
a 100 foot buffer has been demonstrated to protect waters of the Commonwealth.

Comment: §78a.15(b.1). Although it may be the implied intent, we believe the Proposed
Rulemaking should expressly state that the Department has the authority to condition or deny a
permit application if an operator has failed to demonstrate to the Department’s satisfaction that
the well site will not adversely affect the aquatic resources listed in this section. (225)

Response: The Department disagrees that the suggested provision is needed. Section
3211(e.1) of the 2012 Oil and Gas Act provides that the Department may deny a well permit
if the permit application is incomplete or the issuance of the well permit would result in a
violation of the 2012 Qil and Gas Act or other applicable law. Additionally, Section 3211(e)
of the 2012 QOil and Gas Act provide the Department the authority to impose permit
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conditions when necessary to assure compliance with the 2012 Oil and Gas Act and other
laws administered by the Department. Accordingly, if a well permit applicant failed to
demonstrate that the well site location will be protective in accordance with § 78.15(b.1) or §
78a.15(b.1), the Department would have the authority to deny the well permit or impose
applicable permit conditions. Because these provisions exist in the statute itself, it is not
necessary to include them in this rulemaking.

Comment: We are encouraged by the Department’s wording in: § 78.15(b.1), and § 78a.15(b.1),
requiring that the applicant demonstrate that surface water bodies within 100 ft of the well will be
protected. (163)

Response: The Department acknowledges the comment.

Comment: REGARDING 78a.15 APPLICATION REQUIREMENTS - In section (b.1), the
commentator strongly supports the inclusion of the term “watercourse” in the proposed
rulemaking language. In the topography of the PA Marcellus, there are hundreds of small
watercourses that usually carry surface water following heavy rain and spring thaws. Nonetheless,
underground water may continue to flow in these intermittent/ephemeral watercourses year
round. Therefore their presence, value, and risk of contamination must be considered during the
application and permitting process. (176)

Response: The Department acknowledges the comment.

Comment: (b.1) Increase the 100-foot buffer to 500 feet minimum with consideration of steep
slopes that are more conducive to potential contamination. This is essential to keep pollutants
from groundwater and aquifers. (161)

Response: A 100 foot buffer has been demonstrated to protect waters of the Commonwealth.
See response to comment 224 regarding inclusion of the 100 foot buffer.

Comment: §§ 78.15 and 78a.15. Application requirements

“Subsection (b)(1) requires a demonstration of protection of wetlands and streams where the edge
of the pad is within 100 feet of streams and wetlands. Under subsection (f), the Department will
consider impacts to public resources as part of the permitting process. Additional areas to
consider include public drinking water wellhead protection areas, playgrounds and schools
considered public resources for which the Department may impose permit conditions. The draft
final rulemaking extends the review time frame for jurisdiction agencies (such as the Fish and
Boat Commission, the Department of Conservation and Natural Resources, the Game
Commission and the Pennsylvania Historic and Museum Commission) from 15 days to 30 days.”

The entirety of the township in which I live, Grant Township, Indiana, Pennsylvania, is a
watershed-specifically, the Little Mahoning Watershed. An injection well is permitted by the EPA
(revoked by the DEP as of March 2015) for the area. How is it that permits like this are allowed,
when such a large, high quality watershed, which supplies good water to many hundreds of
households, would be put unnecessarily at risk for the sole benefit of a corporation? (172)

Response: A 100 foot buffer has been demonstrated to protect waters of the Commonwealth.
See response to comment 224 regarding inclusion of the 100 foot buffer.

Chapters 78 and 78a contain many provisions, including the requirements related to erosion
and sediment control, surface water discharges, waste management, onsite processing,
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protection of water supplies, water management planning, secondary containment, well
construction, and site restoration that ensure protection of waters of the Commonwealth.

Chapters 78 and 78a, as well as other regulations, permits and policies implemented by the
Department under Pennsylvania’s environmental laws, establish a comprehensive
regulatory scheme for oil and gas well development activities to ensure protection of public
health, safety and the environment.

Comment: 78a.15 (b.1) — authorizes Clean Streams Law authority to protect streams and wetlands
when the well pad edge is within 100’ of the water resource. As a watershed association and
conservation group of which many are leased landowners, we support all additional measures to
protect our streams. (171)

Response: The Department acknowledges the comment.

Comment: 78.15(b.1) the commentator recommends one of the requirements to demonstrate that
the well site location will protect those waterbodies close to the well site is to require baseline
water quality monitoring of all surface waters within 1,000 feet of the well site to ensure
protection of our water resources. Additionally, the other areas where drill cuttings or production
fluid from the well site are stored, should also be required to have baseline water quality
monitoring of the surface waters within 1,000 feet of the storage site. (265)

Response: The Department disagrees that the commentator’s recommendation is necessary
or appropriate. A 100 foot buffer has been demonstrated to protect waters of the
Commonwealth. See response to comment 224 regarding inclusion of the 100 foot buffer.

Comment: 78.15.b.1 and 78a.15.b.1 should require that the applicant demonstrate that surface
water bodies within Source Water Protection Zones, as defined by a DEP-approved Source Water
Protection Plan, will be protected. (163, 249)

Response: The Department considered this comment and declines to make this change to §§
78.15(b.1) and 78a.(b.1). The Department has added well head protection areas to the list of
public resources that trigger additional consideration as part of the well permit review
process in §§ 78.15(f) and 78a.15(f). Please see the responses to comments relating to those
provisions.

Comment: Protect streams and wetlands by measuring the distance from the edge of the well pad
or facility and increasing the distance to 300 feet. An adequate number of real-time monitors must
be installed in the wetlands or streams to detect changes in the water quality. (85, 179)

Response: See response to comment 224 regarding inclusion of the 100 foot buffer. To the
extent that commentator suggests requiring real-time monitor, the Department has

considered that comment and declines to make that change to this rulemaking.

Comment: We support the inclusion of the term “watercourse” (78a.15(b)(1) as a recognition of
the multiple water sources that can be affected and need to be protected. (220)

Response: The Department acknowledges the comment.

Comment: 78a.15(b.2) Abandoned Water Wells - PADEP proposes a new regulation (§
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78a.15(b.2)) to clarify that abandoned water wells do not have to meet Section 3215(a) of the Act
for water wells.

As explained above in our comments on the abandoned water well definition ((§ 78a.1), we
recommend the regulations differentiate between permanently abandoned water wells and those
temporarily abandoned or currently inactive. We propose § 78a.15(b.2) be revised as follows:

(b.2) FOR PURPOSES OF COMPLIANCE WITH SECTION 3215(a)OF THE ACT, AN
PERMANENTLY ABANDONED WATER WELL DOES NOT CONSTITUTE A WATER
WELL. (211)

Response: The Department has considered this comment and declines to make the suggested
amendment to this rulemaking. The Department added a definition of “abandoned water
well” in §§ 78.1 and 78a.1 that clarifies the applicability of this term.

Comment: (b.2) An abandoned water well, as defined in this document, should constitute a water
well because of its potential for aquifer contamination. If redefined as suggested, it may be
appropriate. (161)

Response: The Department considered this comment and declines to make the suggested
amendment to this rulemaking. Section 3215(a) provides the setbacks for drinking water
wells from proposed wells. Accordingly, the purpose of these provisions is to protect sources
of drinking water. The amendments to this rulemaking clarify that an abandoned water
well does not constitute a water well for purposes of these setbacks because it is no longer
being used or capable of being used to provide a water supply. To the extent that the
commentator suggests that additional protections are needed to protect waters of the
Commonwealth, protection of these waters is achieved through other provisions in Chapters
78 and 78a, as well as implementation of other water permitting programs administered by
the Department through other environmental laws and regulations. Specifically,

§§ 78.15(b.1) and 78a.15(b.1) require additional consideration during the well permit
application review process for any watercourse or any high quality or exceptional value
body of water or any wetland one acre or greater in size. Importantly, Chapters 78 and 78a
contain many provisions, including the requirements related to erosion and sediment
control, surface water discharges, waste management, onsite processing, protection of water
supplies, water management planning, secondary containment, well construction, and site
restoration that ensure protection of waters of the Commonwealth.

Comment: (3)(b.2) An abandoned water well should be given consideration as a water well given
that it is a potential source of contamination to aquifers. Its use may also change dependent on the
fluctuations of the water table. (161)

Response: Please see response to 247.

Comment: 78a.15(d) — The first two sentences of this subsection are internally inconsistent. As
drafted, the first sentence requires that the proposed activities “will not impact” threatened or
endangered species. However, the second sentence recognizes that potential impacts may be
identified.

The phrase “to the satisfaction of the applicable public resource agency” is open-ended, vague
and should be deleted. It is not possible for an operator to know when it is in compliance with this
standard. (210)
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Response: The Department has amended §§ 78.15(d) and 78a.15(d) in the final rulemaking
to require well permit applicants to include a detailed analysis of the impact of the well, well
site and access road on threatened and endangered species. This analysis must include a
PNDI receipt and, if there is conflict, written documentation demonstrating that the impact
will be avoided, mitigated or minimized along with any clearance letters, determinations or
correspondence with the applicable public resource agency. This process is necessary to
ensure compliance with applicable law.

Comment: §78a.15(b.2) We support the provision for abandoned water wells providing a
technical guidance document is crafted to assist when and who determines that the water well is
in fact abandoned and does not constitute a water well. (170)

Response: The Department acknowledges the comment.

Comment: The permit applicant, not the Department of Environmental Protection (DEP), should
be responsible for determining whether proposed oil and gas operations would affect threatened
or endangered species, through the use of an independent, professional analyst with a report
provided to the DEP and the public. (Section 78.15(d)) (130)

Response: The Department has amended §§ 78.15(d) and 78a.15(d) in the final rulemaking
to require well permit applicants to include a detailed analysis of the impact of the well, well
site and access road on threatened and endangered species. This analysis must include a
PNDI receipt and, if there is conflict, written documentation demonstrating that the impact
will be avoided, mitigated or minimized along with any clearance letters, determinations or
correspondence with the applicable public resource agency. This process is necessary to
ensure compliance with applicable law. Additionally, the Department has an obligation to
ensure that permit issuance will not violate the laws that protect threatened and endangered
species.

Comment: The commentator recommends that the requirements for a “complete” permit
applications be further clarified, so that the applicant’s obligation to provide information pursuant
to § 78a.15(d) is clear.

In addition, Section 1606-E of the Fiscal Code applies only to conventional wells and should not
be referenced in Chapter 78a. (210)

Response: The Department’s amendments in the final rulemaking in §§78.15(d) and
78a.15(d) provide clarity relating to the information that a well permit applicant must
provide as part of its well permit application.

In response to the commentator’s comment about applicable boning requirements, the
Department agrees with the comment. Reference to Section 1606-E will be removed from
Chapter 78a.

Comment: 78a.15(d). The assessment for species should include Species of Special Concern and
Rare and Significant Ecological features in Pennsylvania in addition to Threatened And
Endangered Species, all of which are found in Pennsylvania Natural Heritage Program (PNHP)
inventories and can be searched using the Natural Diversity Inventory (PNDI) database and tool.
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These are all valued and protected animal and plant species that applicants should have to search
for in order to provide protection required under this program.

A PNDI search may not yield current or comprehensive results if it out of date and incomplete; a
field survey with a comprehensive investigation and assessment by a professional for the
applicant should be required. Areas assessed should include gas and oil gathering and distribution
lines along with well site and access roads. Any area disturbed — such as borrow pits for stone or
storage or construction staging areas — should also be included.

Additionally a PNDI search should include the areas around the limits of disturbance of a well
site where species could potentially be adversely impacted. For instance, threatened or
endangered species that are dependent on a forest habitat could be affected directly or indirectly
within a 30 acre area around a well site. The impacts include lights, noise, and odors “which
could travel considerable distances and disrupt an animal’s reproductive or foraging behaviors”.
(182)

Response: Threatened and endangered species as well as species of special concern are
protected by this final rulemaking. § 78.15(d) and § 78a.15(d) address threatened and
endangered species while § 78.15(f) and § 78a.15(f) address other critical communities as
that term is defined in § 78.1 and § 78a.1. The Department’s well permit application
requirements and its “Policy for Pennsylvania Natural Diversity Inventory (PNDI)
Coordination During Permit Review and Evaluation,” Doc. No. 021-0200-001 establish a
process that has been and continues to be in use by well permit applicants to identify and
consider species of special concern. The final rulemaking codifies this process and is
consistent with the Department’s long-standing use of PNDI to fulfill its responsibility to
consider impacts on threatened and endangered species and species of special concern when
issuing permits under various environmental statutes. As provided in the PNDI policy, the
PNDI system only contains those known occurrences of threatened and endangered species
and species of special concern — therefore, the absence of a record in the PNDI does not
mean that there are not threatened or endangered species or species of special concern on
any particular site. Well operators have a continuing obligation to ensure compliance with
all applicable laws.

Comment: We support the Department’s revision of §§ 78.15(d) and 78a.15(d) to require of the
use of Pennsylvania Natural Diversity Index Project Environmental Review Receipt (“PNDI”)
and a demonstration that the proposed oil and gas operations will avoid or minimize and mitigate
any potential harm to threatened or endangered species. It is appropriate to rely on the
established, well understood PNDI process to achieve the aims of Chapters 78 and 78a. (231,
231a).

Response: The Department acknowledges the comment.

Comment: Section 78.15(d) The PNHP consultations in this section only identifies “well site or
access road” and does not include the entire area of disturbance or impact. An actual well site
could be easily identified on the PNHP investigation as being limited literally to one (1) acre of
ground; however the actual land impact area required to clear, grub, place topsoil, grade, install
erosion controls, construct temporary storage facilities, on-site borrow pits, freshwater
impoundments, etc. is actually far larger an impact than the “well site or access road” reference in
this section. To properly clarify, it is recommended to address and have the applicant submit a
PNHP investigation for ALL proposed permitted/impacted property, land clearance/disturbance,
and/or total parcel of ground directly related to the construction and operation of the proposed
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well site, access road, and all related support facilities. (9)

Response: The Department has considered this comment and declines to make this
suggested amendment to this rulemaking. To get a PNDI Receipt the applicant must enter
the project area, the system then draws a buffer around the project site to screen for
threatened and endangered species.

Comment: Recommend that the Department perform Concurrent review of any permits and PNDI
clearances. Recommend that the Department determine first whether there are adequate agency
resources to handle the increased number of inquiries that will be made by industry for PNDI
clearances. (232)

Response: The Department applies the “Policy for Pennsylvania Natural Diversity
Inventory (PNDI) Coordination During Permit Review and Evaluation,” Docket No. 021-
0200-001 (PNDI Policy), to applicable permits and authorization related to threatened and
endangered species and special concern species. In accordance with the PNDI policy, there
are two options available to permit applicants for handling PNDI coordination in
conjunction with DEP’s permit review process involving either threatened and endangered
species or special concern species — sequential review or concurrent review. For more
information, refer to page 7 of the PNDI Policy. In terms of PNDI receipts, well permit
applicants are currently required to include a PNDI receipt in well permit applications. This
rulemaking places no additional requirements related to PNDI receipts on well permit
applicants.

Comment: In §78a.15(d), the Department proposes that operators consult PNDI regarding the
presence of a federal or state threatened or endangered species where a well site or access road is
proposed. It then states that the operator must “make a demonstration as to how an impact will be
avoided or minimized and mitigated to the satisfaction of the applicable Public Resource
Agency.” This language fails to establish any cogent regulatory standard, apparently leaving the
decision to the whim of another agency. We therefore, propose that the DEP expressly limit this
determination to be made by one agency, the DEP, and define clearly what type of impacts trigger
this requirement and what would constitute a sufficient demonstration of avoidance,
minimization, or mitigation. Such clarification will help to assure uniform consultation between
the DEP and operators throughout the various DEP Regions.(191)

Response: The Department has amended §§ 78.15(d) and 78a.15(d) in the final rulemaking
to require well permit applicants to include a detailed analysis of the impact of the well, well
site and access road on threatened and endangered species. This analysis must include a
PNDI receipt and, if there is conflict, written documentation demonstrating that the impact
will be avoided, mitigated, or minimized along with any clearance letters, determinations, or
correspondence with the applicable public resource agency. This process is necessary to
ensure compliance with applicable law. The Department disagrees that a clarification is
necessary. The standard is compliance with state and federal law. Because certain Public
Resource Agencies (U.S. Fish & Wildlife Service and the Pennsylvania Department of
Conservation and Natural Resources, Fish and Boat Commission and Game Commission)
implement the state and federal law relating the threatened and endangered species it is
reasonable and appropriate for those agencies to determine whether the applicant has
satisfied applicable law to ensure protection of threatened and endangered species.

258. Comment: 78a.15(d) — proof of PNHP Consultation - In 2015, PADEP completely revised

§78a.15(d). The proposed regulation would require the operator to demonstrate that the proposed
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well, well site, or access road will not adversely impact threatened or endangered species. The
proposed regulation requires that mitigation be worked out with the appropriate state or federal
agency.

We support a process to ensure threatened or endangered species are not adversely impacted;
however, this requirement should also address all species of special concern that are part of the
Pennsylvania Natural Diversity Inventory (PNDI) process not only threatened or endangered
(T&E) species.

The examination conducted for purposes of the consultation should include impacts from the full
footprint of development, including all areas required for waste handling, processing, pipeline
construction, storage, and other activities encompassed in the new proposed definition for “Oil
and Gas Operations.” The newly defined term “Oil and Gas Operations” should be used to make
the full scope of the activities within the development footprint clear.

The regulation should require that all mitigation measures be included as conditions in the final
permit. If there are no acceptable means to eliminate, avoid or mitigate the impact, the application
should be denied.

In summary, we propose the following revisions:

endangered-flora-and fauna-and-their-habitatd THE APPLICANT SHALL
DEMONSTRATE THAT THE PROPOSED WELL-WELLSIHFE-ORACCESS ROAD
OIL AND GAS OPERATION WILL NOT IMPACT THREATENED OR ENDANGERED
SPECIES OR SPECIES OF SPECIAL CONCERN BY SUBMITTING A PNDI RECEIPT
TO THE DEPARTMENT. IF ANY POTENTIAL IMPACT IS IDENTIFIED IN THE
PNDI RECEIPT TO THREATENED OR ENDANGERED SPECIES OR SPECIES OF
SPECIAL CONCERN, THE APPLICANT SHALL DEMONSTRATE HOW THE
IMPACT WILL BE ELMINATED, AVOIDED OR MINIMIZED AND MITIGATED IN
ACCORDANCE WITH STATE AND FEDERAL LAWS PERTAINING TO THE
PROTECTION OF THREATENED OR ENDANGERED SPECIES OR SPECIES OF
SPECIAL CONCERN TO THE SATISFACTION OF THE APPLICABLE PUBLIC
RESOURCE AGENCY. THE APPLICANT SHALL PROVIDE WRITTEN
DOCUMENTATION TO THE DEPARTMENT SUPPORTING THIS
DEMONSTRATION, INCLUDING ANY AVOIDANCE /MITIGATION PLAN,
CLEARANCE LETTER, DETERMINATION OR OTHER CORRESPONDENCE
RESOLVING THE POTENTIAL SPECIES IMPACT WITH THE APPLICABLE
PUBLIC RESOURCE AGENCY. THE DEPARTMENT SHALLDENY THE PERMIT IF
NO ACCEPTABLE MEANS IS AVAILABLE TO ELIMINATE, AVOID, OR MITIGATE
THE IMPACT. IF AVOIDANCE OR MITIGATION METHODS PROPOSED BY THE
APPLICANT ARE ACCEPTABLE TO THE DEPARTMENT AND APPLICABLE
PUBLIC RESOURCE AGENCY, THOSE REQUIREMENTS SHALL BE INCLUDED AS
CONDITIONS OF PERMIT APPROVAL. (211)
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261.

Response: The Department has considered this comment and declines to make the suggested
amendment to this rulemaking. To the extent that the commentator suggests protections for
threatened and endangered species and species of special concern, please see response to
comment 253.

To the extent that the commentator suggests extending these provisions to all oil and gas
operations, this is neither reasonable nor appropriate because Sections 78.15 and 78a.15
establish the well permit application process and are limited to activities associated with
well construction and development. The requirements of these sections are designed to
address the impacts within the limit of disturbance of the well site. Other activities
associated with the oil and gas operations are regulated through various other provisions in
Chapters 78 and 78a, or other laws implemented by the Department.

Comment: §78a.15(d) We continue to support the PNDI policy and agency efforts to identify and
protect species. It is not uncommon for well pads and gathering lines to just skirt core habitat
areas. While we don’t particularly endorse being right on the edge of a core habitat area, it is
better than a pad or gathering line set right in the middle of a core habitat location so critical to
maintaining the healthy environment in which we live. (170)

Response: The Department acknowledges the comment.

Comment: The provisions outlined in this section are already regulated under 25 PA Code,
Chapters 102 and 105. Adding these requirements into Chapter 78a is duplicative and
unnecessary. Additionally, should a PNDI receipt indicate potential impact to a threatened or
endangered species, the respective wildlife agency approval letter should suffice in lieu of
submitting a minimization, avoidance, or mitigation plan to this Department. This Department
does not have the qualified expertise nor the statutory authority to judge the merits of such a plan.
For the purpose of this section, a verification of an approved plan from the appropriate wildlife or
natural resource agency is all that is warranted. As such, the commentator recommends
modifications to this subsection in order to eliminate redundancy and clarify the obligation of
applicants:

“(d) The applicant shall utilize the Pennsylvania Natural Diversity Inventory (PNDI) to identify
the presence or absence of a State or Federal threatened or endangered species where the
proposed well site or access road is located and shall provide proof of notification, consultation
and, if found warranted, a mitigation plan with the applicable resource agency regarding the
screening for the presence of such species and their critical habitat in the well permit application.
An applicant’s submission of proof of notification, consultation and where appropriate a
mitigation plan concludes the information required to be submitted to the Department pursuant to
subsection (b).”(199)

Response: Chapter 102 and 105 may not apply. To the extent that 102 is duplicative — the
Department added §§ 78.15(e) and 78a.15(e) to address those circumstances. The
Department disagrees that the suggested language is necessary and appropriate. This
section specifies that a demonstration may be made by submitting a clearance letter from
the applicable public resource agency.

Comment: 78a.15(e) — Exemption - In 2015, PADEP proposed to exempt applicants from the

new requirement to demonstrate water protection (§ 78a.15(b.1)) and to ensure threatened and
endangered species are protected (§ 78a.15(d)) if the applicant has obtained an Erosion and
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Sediment Control Permit Application under 25 Pa. Code § 102.5 and complies with 25 Pa. Code §
102.6(a)(2).

We do not support the proposed exemption under § 78a.15(e), because, existing regulations at Pa.
Code § 102.6(a)(2) do not incorporate the changes we have recommended to the proposed
regulatory language in § 78a.15(b)(1) and § 78a.15(d).

Permits issued under Chapter 102 are issued as General Permits under an Erosion and Sediment
Control General Permit (ESCGP), specifically permit number ESCGP-2 (and formerly ESCGP-
1). Many permit applications are not subject to detailed technical review. As a result, many
projects that are operating under a ESCGP-1 or ESCGP -2 permit are operating in violation of
permit requirements for erosion and sediment control and stormwater management. Since permits
issued under § 102 are currently failing to meet the requirements of Chapter 102 for erosion and
sediment control and stormwater management, it would be inappropriate to assume that adequate
consultation has occurred for purposes of a well permit simply because general permit coverage
under Chapter 102 has been obtained. General permit coverage under ESCGP-2 provides no
assurance that permit requirements have been met.

We recommend that PADEP the applicant be required demonstrate that existing uses and
designations of water quality will be protected. Any measures proposed to ensure that protection
should be included as conditions in the final permit, and if protection cannot be sufficiently
guaranteed, the permit should be denied. This lack of effective stormwater and erosion and
sediment controls will be prolonged by this two year grandfathering.

We recommend that § 78a.15(e) be deleted in its entirety. (182, 211)

Response: The department disagrees with the commentator’s recommendation and
characterization of the Chapter 102 permit review process.

Comment: In the Robinson Township decision (Robinson Twp. et al v. Commonwealth, 83 A.3d
901 (PA 2013)) the Supreme Court enjoined the application of section 3215(c). The Commentator
asserts that the Department lacks the authority to implement 3215(c) in its entirety. The
Commentator contends that Section 78.15(f) should be stricken. (210)

Response: The public resource impact screening process in Sections 78.15(f)-(g) and
78a.15(f)-(g) is needed because the Department has an obligation to protect public resources
under Article I, Section 27 of the Pennsylvania Constitution, the Administrative Code of
1929, the 2012 Oil and Gas Act, the Clean Streams Law, the Dam Safety and
Encroachments Act, the Solid Waste Management Act and other statutes. Moreover, the
Department shares responsibility for the protection of natural resources with other
Commonwealth agencies and municipalities that also have trustee duties under Article I,
Section 27 of the Pennsylvania Constitution, as well as federal agencies. To meet these
constitutional and statutory obligations, Sections 78.15 and 78a.15 establish a process for
the Department to identify, consider and protect public resources from the potential impacts
of a proposed well and to coordinate with applicable public resource agencies.

Public resource consideration has been a required component of the well permit application
process since the Oil and Gas Act was first enacted in 1984. The provisions in this final-form
rulemaking are needed to provide a clear process for identifying potentially impacted public
resources, notifying applicable public resource agencies, soliciting any recommended
mitigation measures and supplying the Department with sufficient information to determine
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whether permit conditions are necessary to avoid a potentially harmful impact to public
resources.

If the limit of disturbance associated with a proposed oil or gas well site is located within a
certain distance of a listed public resource as provided in Sections 78.15(f)(1) and
78a.15(f)(1), the well permit operator must provide additional information in the well
permit application and notify applicable public resource agencies thirty days prior to
submitting the well permit application. Under Sections 78.15(f)(2) and 78a.15(f)(2), the
public resource agencies have thirty days to provide written comments to the Department
and the applicant on the functions and uses of the public resource and any recommended
mitigation measures. The applicant is then afforded an opportunity to provide a response to
those comments. The Department then evaluates the potential impacts and assesses the need
for conditions in the well permit using the criteria in Sections 78.15(g) and 78a.15(g).
Section 78.15(g) and 78a.15(g) are added to this rulemaking to provide needed clarity
regarding implementation of these obligations and to comply with Section 3215(e) of the
2012 Oil and Gas Act, which specifically directs the Environmental Quality Board to
develop such criteria by regulation.

The right of the people of Pennsylvania to clean air, pure water, and the preservation of the
natural, scenic, historic and esthetic values of the environment as expressly provided by
Article I, Section 27 of the Pennsylvania Constitution are fundamental to the quality of life
of the people of Pennsylvania. Additionally, public natural resources held in trust by the
Commonwealth for the benefit of the people are a major economic contributor to
Pennsylvania through tourism, outdoor fish and game sports, and recreation. The public
resource impact screening provisions in this rulemaking provide needed clarity and clear
standards for the Department to carry out its trustee obligations in administering the 2012
QOil and Gas Act program and will ensure the continued availability and benefits of these
public resources throughout the Commonwealth.

Despite the Department’s duties and obligations as described above, industry commentators
argued that the Department does not have the statutory authority to promulgate regulations
regarding public resources under Sections 78.15(f)-(g) and 78a.15(f)-(g) because the
Pennsylvania Supreme Court enjoined Sections 3215(c) and (e) in Robinson Twp. v.
Commonwealth, 83 A.3d 901 (Pa. 2013) (Robinson Twp.). The Department asserts that
Sections 3215(c) and (e) were not enjoined or otherwise invalidated by Robinson Twp. and
that neither the plurality nor the concurring opinions in Robinson Twp. read in their totality
overturn the public resource protection requirements as part of the well permitting process.
Additionally, as of the date of the finalization of this document, this issue is being litigated in
Commonwealth Court. See Pennsylvania Independent Oil & Gas Association v.
Commonwealth (321 M.D. 2015). The Department’s Answer reflecting its interpretation of
Robinson Twp. will be filed before Commonwealth Court by January 30, 2016.”

The Pennsylvania Supreme Court’s decision in Robinson Twp. invalidated Sections
3215(b)(4), 3215(d), 3303 and 3304 of the 2012 Oil and Gas Act as unconstitutional. As for
Sections 3215(c) and 3215(e), the Court held: “Sections 3215(c) and (e) . . . are not severable
to the extent that these provisions implement or enforce those Sections of [the 2012 Oil and
Gas Act] which we have found invalid and in this respect, their application or enforcement is
also enjoined.” Id. at 1000 (emphasis added).

Sections 3215(b), 3215(d), 3303 and 3304 of the 2012 Qil and Gas Act address protection of
surface water quality; comment and appeal rights of municipalities and storage operators;
preemption of local ordinances; and uniformity of local ordinances, respectively. Section
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3215(c) is a separate, independent, free-standing provision that does not implement or
enforce these invalidated provisions. Rather, Section 3215(c) requires the Department to
consider the impacts of a proposed well on “public resources” including, but not limited to,
publicly owned parks, forests, game lands and wildlife areas; national and state scenic
rivers; national natural landmarks; habitats of threatened and endangered species and
other critical communities; historical and archeological sites; and sources used for public
drinking supplies.

Section 3215(e) of the 2012 Oil and Gas Act operates in tandem with Section 3215(c). Under
Section 3215(e), the Environmental Quality Board is directed to develop regulations to
establish criteria for the Department to consider when conditioning well permits based on
impacts to public resources identified under Section 3215(c).

The Department believes that Sections 3215(c) and 3215(e) do not implement or enforce
Sections 3215(b), 3215(d), 3303 or 3304 of the 2012 Qil and Gas Act and, therefore, remain
valid and enforceable.

For these reasons, in addition to the authority discussed above, the Department retains a
specific statutory obligation to protect public resources under Sections 3215(c) and (e) of the
2012 Oil and Gas Act.

However, even if those paragraphs were invalidated as some commentators assert the
provision under the prior law enacted in 1984 mandating protection of public resources
would then remain in effect. See 58 P.S. § 601.205(c). Thus, the Environmental Quality
Board has authority under either the 2012 revisions to the law or the prior provision
enacted in 1984 to promulgate regulations for the consideration of impacts to protect public
resources when issuing an oil or gas well permit.

Additionally, other provisions of the 2012 Oil and Gas Act also support the requirements in
Sections 78.15 and 78a.15 of this final-form rulemaking. The General Assembly recognized
the constitutional obligation to protect public resources in Section 3202 of the 2012 Oil and
Gas Act, which provides that the purpose of the act is to “[p]rotect the natural resources,
environmental rights and values secured by the Constitution of Pennsylvania.” 58 Pa.C.S. §
3203. Under Section 3274 of the 2012 Oil and Gas Act, the Environmental Quality Board
has the authority to promulgate regulations necessary to implement the statute. The public
resource protection provisions in Sections 78.15 and 78a.15 provide a reasonable and
appropriate process for the Department to implement the constitutional and statutory
requirements discussed above.

Further, the General Assembly has enacted several other statutes that provide the
Department with the broad power and duty to protect public natural resources consistent
with the mandates of Article I, Section 27 of the Pennsylvania Constitution, including the
Clean Streams Law, the Solid Waste Management Act, the Dam Safety and Encroachment
Act, the Pennsylvania Land Recycling and Environmental Remediation Standards Act and
the Administrative Code of 1929. These statutes also provide authority for this rulemaking.

Additionally, the General Assembly has enacted statutes that provide authority for other
Commonwealth agencies to protect public natural resources, and the Department must
coordinate with those agencies to fulfill its constitutional and statutory duties to protect
public natural resources. The public resource protection provisions included in the Chapter
78 and Chapter 78a rulemaking facilitate the Department’s compliance with this obligation.
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Finally, the public screening requirements provided in this rulemaking establish a
standardized and transparent process for the Department to identify, consider and to
protect public resources from the impacts of a proposed well and to coordinate with other
public resource agencies with constitutional and statutory duties to conserve and maintain
these resources, in a manner that demonstrates compliance with Article I, Section 27 under
the most recent court decisions interpreting the 1973 Payne v. Kassab, 312 A.2d 86 (Pa.
Cmwlith. 1973) three-part test.

Comment: The authority for the EQB or department to engage in rulemaking on the subject of
conditioning well permits based on their association with identified public resources has been
enjoined by the Supreme Court and may not go forward.

Sections 3215(b) through (e) of Act 13 have been invalidated on constitutional grounds.
Accordingly, they may not serve as the basis for developing regulations purporting to address or
effect the prescriptions of those statutory sections in the context of oil and gas development. See
Robinson Township v. Commonwealth of Pennsylvania, 83 A3d 901 (Pa. Dec. 19, 2013).

With respect to Sections 3215(b)(4) and (d) the Robinson Court found them to be
unconstitutional. The Court then found them to not be severable from otherwise valid provisions
on the grounds that the otherwise valid provisions were then rendered incomplete because in the
absence of the invalid provisions, the provisions that might otherwise have been valid were
incapable of being executed in accordance with the intent of the legislature. In the opinion in
Robinson, the Court held with respect to Sections 3215(c) and (e) as follows:

Moreover, insofar as Sections 3215 (c¢) and (e) are part of the Section 3215
(b) decisional process, these provisions as well are incomplete and incapable of execution in
accordance with legislative intent. Application of Section 3215 (c) and (e) is, therefore, also
enjoined.

Robinson, 83 A3d 901 at 999. In the concurring opinion Justice Baer stated:

Given that I would strike Section 3215 (b)(4) and (d), I further agree with the lead opinion that
the entirety of subsection (b), as well as subsections (c) and (e) would be “incapable of
execution” and must be enjoined.

Robinson, 83 A3d 901 at 1009. Accordingly, the newly proposed regulations, which rely in whole
or in part upon the authority of the enjoined statutory Sections - namely: 3215(b), (¢), (d), and (e),
are also invalid and enjoined.

The adoption and implementation of the proposed regulations like the enjoined statutory
provisions upon which they rely - cannot now be effected as the legislature intended as they too
are missing a key component or components. Accordingly, they must be removed from the ANFR
regulatory proposal or otherwise disapproved. (252)

Response: Please see response to comment 262. The Department disagrees with the
Commentator interpretation of Robinson Twp. v. Commonwealth, 83 A.3d 901 (Pa. 2013).

The Department has an obligation to protect public resources under Article I, Section 27 of the

Pennsylvania Constitution, the Administrative Code of 1929, the 2012 Oil and Gas Act, the
Clean Streams Law, the Dam Safety and Encroachments Act, the Solid Waste Management
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Act and other statutes. Moreover, the Department shares responsibility for the protection of
natural resources with other Commonwealth agencies and municipalities that also have trustee
duties under Article I, Section 27 of the Pennsylvania Constitution, as well as federal agencies.
To meet these constitutional and statutory obligations, Sections 78.15 and 78a.15 establish a
process for the Department to identify, consider and protect public resources from the
potential impacts of a proposed well and to coordinate with applicable public resource
agencies.

Comment: § 78a.15(f) - What is the definition of a Public Resource? What constitutes an impact?
Are existing location exempt or would this include existing well sites? (187)

Response: Sections 78.15(f)(1) and 78a.15(f)(1) of the final rulemaking includes a list of
public resources that trigger the public resource impact screening process. The Department
has determined that the public resource impact screening provisions as outlined in Section
78.15(f)-(g) and 78a.15(f)-(g) are reasonable, appropriate and necessary to ensure that the
Department has complied with its obligation to protect public resources under Article I,
Section 27 of the Pennsylvania Constitution, the Administrative Code of 1929, the 2012 QOil
and Gas Act, the Clean Streams Law, the Dam Safety and Encroachments Act, the Solid
Waste Management Act and other statutes. Please see the response to comment 262.

Under Section 3215(c) of the 2012 Oil and Gas Act, the Department has the obligation to
consider the impacts of a proposed well on public resources “including, but not limited to”
certain enumerated resources when making a determination on a well permit. Accordingly,
the Department has the authority to expand the list of public resources to include public
resources similar to those listed.

Sections 78.15(f)(1) and 78a.15(f)(1) of the final rulemaking include the public resources
listed in 3215(c). Based on comments received, common areas of a school’s property or
playground and wellhead protection areas were added because these resources are similar in
nature to those included in Section 3215(c). Playgrounds and school common areas are
frequently used by the public for recreation, similar to parks. Wellhead protection areas are
associated with sources used for public drinking supplies, another listed resource. In further
response to comments, wellhead protection areas have been clarified by including a cross
reference to 25 Pa. Code §109.713 and limiting the areas to those classified as zones 1 and 2.
Additionally, definitions for the terms “common areas of a school’s property” and
“playground” have been added.

Notwithstanding the enumeration of specific public resources in the regulations, the
Department will consider the potential impacts to other public resources identified during
the permitting process.

To the extent the commentator questions what constitutes an impact, §§ 78.15(f)(2)-(3)
outline the process for coordinating with public resource agencies and the information that
a well permit applicant must include in the well permit application to address potential
impacts. The purpose of these sections is to identify the public resources that may be
impacted by well drilling and to outline a process to ensure the Department has sufficient
information to evaluate whether permit conditions are necessary to prevent a probable
harmful impact to the functions and uses of those public resources using the criteria in §§
78.15(g) and 78a.15(g). Accordingly, within the context of these provisions an impact is a
probable harmful impact when the proposed activity could affect the functions and uses of
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the public resource.

Section 78.15(f) and 78a.15(f) specify that this public resource consideration is required as
part of each well permit application. For that reason, this public resource consideration
applies prospectively to all future well permit applications.

Comment: The Department's regulatory analysis form does not reflect consideration of less
stringent, less costly or less intrusive alternative methods to prevent the harm sought to be
avoided. (201)

Response: To the extent that the commentator suggests that the regulatory analysis form
was deficient, please see responses to comments 2301 through 2335.

Comment: Section 78.15 Application Requirements: The commentator is very heartened to see
that the natural gas industry will be required to consult with the Pennsylvania Natural Heritage
Program as well as be required to notify about the impacts to public lands, natural landmarks,
historic properties and schools. While it is not as encompassing or as protective as it should be, it
is a start and these regulations need to be approved quickly to afford some type of Endangered
Species and public land protection. (168)

Response: The Department acknowledges the comment. Please note that under the existing
well permit permitting program the Department considers impacts to public resources and
well permit applicants must demonstrate no impacts to threatened or endangered species.

Comment: The DEP failed to properly balance the cost of permit conditions to protect public
resources against the benefits of these provisions. In an attempt to demonstrate how the benefits
of the new consultation and mitigation provisions outweigh the costs, the DEP simply compared
the cost of consulting a database and a field site visit to the “permanent loss of a public resource.”
(RAF 18) Such a comparison is very misleading. That analysis assumes every impact results in a
total loss of a public resource or endangered species, which is a facially unreasonable assumption,
and assumes there are no costs beyond the search of a database and field visit. Yet when
estimating the costs of the public resource provisions, the DEP fails to include even these costs
and assumes that consultation costs are zero. (RAF 19) Experience with current consultation
requirement indicates that there will be considerable expense in industry personnel time, expert
consultants needed for surveys, and project delays in receiving resource agency responses — all
well beyond a simple field visit. In its April 14, 2014 comments, the Independent Regulatory
Review Commission “strongly encourage[d] EQB to consult with both conventional and
unconventional operators and their associations so that all parties can gain an understanding of
what will be required, when it will be required, and what it will cost to comply with the
rulemaking.” Neither EQB nor PADEP consulted with Commentator to discuss the costs
associated with the proposed rulemaking or this ANFR.

The commenter believes the costs associated with the proposed amendments to ANFR Section
78a.15 will be orders of magnitude higher than the PADEP estimate for the proposed rulemaking
provided to IRRC, even without considering mitigation. DEP plainly acknowledges that it has
included no estimate of mitigation costs, which precludes full analysis of the provision by
PADEP, the Independent Regulatory Review Commission, and interested stakeholders. Even
under the existing, less expansive, requirements individual operators have experienced mitigation
costs in the hundreds of thousands of dollars. The Department’s amendments to Section 78a.15 in
its proposed rulemaking would result in a significant increase in mitigation costs for operators,
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and the changes proposed in the ANFR to Section 78a.15 will result in even more mitigation
costs. (210)

Response: The Department conducted a comprehensive analysis of the final rule and it is
presented in the regulatory analysis form prepared for the final form rulemaking. Please see
the Department’s responses to the questions in the regulatory analysis form for the final
form rulemaking.

Comment: §78a.15(f)(1) proposes distances for limits of disturbance of the well site from
specified public resources. This is inconsistent with §3215(c) of Act 13 that lists distances for
wells, and not well sites. It is recommended that this section be changed to be consistent with the
statute. (193)

Response: The Department has determined that the public resource impact screening
provisions as outlined in Section 78.15(f)-(g) and 78a.15(f)-(g) are reasonable, appropriate
and necessary to ensure that the Department has complied with its obligation to protect
public resources under Article I, Section 27 of the Pennsylvania Constitution, the
Administrative Code of 1929, the 2012 Oil and Gas Act, the Clean Streams Law, the Dam
Safety and Encroachments Act, the Solid Waste Management Act and other statutes. Please
see the response to comment 262.

The distances to certain public resources identified in Sections 78.15(f)(1) and 78a.15(f)(1) of
the final rulemaking are consistent with those used by the Department to consider public
resources in well application forms since the oil and gas permitting program was established
under the 1984 Oil and Gas Act. The Department has found these distances to be effective
for purposes of identifying and considering potential impacts to public resources. However,
given the increased size of well sites constructed when enhanced development techniques
such as hydraulic fracturing are used, Sections 78.15(f)(1) and 78a.15(f)(2) require these
distances to be measured from the limit of disturbance of the well site rather than from the
well itself, as was the prior practice, because the potential for impact to public resources
arises from all of the activities associated with development and operation of the well.
Sections 78.15(f)(1) and 78a.15(f)(1) provide clarity and predictability regarding the
implementation of and compliance with this statutory provision. For conventional
operations this change will have little to no practical effect given the relatively small size of
these conventional sites.

Comment: §78a.15(f) and (g). Application requirements/limit of disturbance -This subsection
requires the operator proposing to construct a well in a location that may impact a public resource
to notify the public resource agency and DEP. The term “public resource” is undefined in §78a.1,
but the operator is referred to a number of instances, including a limit of disturbance that will
impact other critical communities, a location within 200 feet of common areas on a school's
property or a playground (both terms undefined and not previously proposed; new in this ANFR),
and within an area designated as a wellhead protection area as part of an approved wellhead
protection plan (also undefined and not previously proposed; new in this ANFR). The operator is
to notify the public resource agency of the limit of disturbance, provide identification of the
public resource, come up with a description of the functions and uses of the public resource, and a
description of measures to be taken to avoid or mitigate impacts.

In subsection (f)(1) a series of public resources and proposed distances on limits of disturbance of

the well site are listed. This list is not consistent with §3215(c) of Act 13. Habitats of rare and
endangered flora and fauna are not included. And, (f)(1 )(vii) and (viii) relating to common areas
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on a school's property or a playground, and area designated as a wellhead protection area as part
of an approved wellhead protection plan are not included under §3215(c). This creep of authority
is problematic in that the terms “common areas on a school's property,” “playground,” and
“wellhead protection area” are not defined, and therefore the potential impact of these provisions
cannot be adequately assessed, nor has DEP provided any Regulatory Impact Analysis to describe
and assess the impacts of including these newly proposed provisions. Also a wellhead protection
plan consists of zones where certain protections are to be provided, which is not acknowledged. It
is recommended that the list of public resources in §78.15(f) be limited to, and consistent with,
those provided in §3215(c) of Act 13. (193)

Response: Please see response to comment 264 and 265.

The Department interprets “Habitats of rare and endangered flora and fauna” to be
threatened and endangered species. “Threatened and endangered species” is a defined term
in §§ 78.1 and § 78a.1 and those species are addressed in §§ 78.15(d) and 78a.15(d).

Regarding the comment about a regulatory impacts analysis, please see the Regulatory
Analysis Form for the final form rulemaking.

Comment: This section talks about distances from water sources and 1,000 feet is mentioned.
Keep gas drilling at least 1,000 feet from private water wells and allow for up to 2 years or more
to report changes in private water and public water by landowners and owners and make gas
companies/gas drilling liable for water impacts from 1 mile away from water wells...and this
includes oil drilling, too. (3)

Response: To the extent that the commentator suggests a greater setback for private water
wells, the provisions in this rulemaking, in §§ 78.15(f) and 78a.15(f), are not setbacks. The
distances in these provisions define an area that requires coordination with public resource
agencies and additional consideration during the permit review process in accordance with
the Department’s constitutional and statutory obligations to protect public resources.
These provisions do not prohibit drilling activities within these defined areas.

In contrast, under Section 3215(a) of the 2012 Qil and Gas Act, the General Assembly
expressly established setbacks prohibiting the drilling of oil and gas wells within certain
distances from buildings and drinking water wells. For a conventional well, this distance is
200 feet; for an unconventional well, this distance is 500 feet. Additionally, unconventional
wells may not be drilled within 1000 feet of a public water supply. To the extent, the
commentator suggests that the General Assembly should extend these setbacks from certain
facilities, such as schools, nursing homes or day care facilities, that change should be made
through an amendment to the 2012 Oil and Gas Act, and is beyond the authority of the EQB
in this rulemaking.

Section 3218(a) requires well operators who affect public or private water by pollution or
diminution caused by drilling, alteration or operations activities to restore or replace the
affected water supply with an alternate source of water adequate in quality and quantity for
the purposes served. Section 3218(b) specifies that a landowner may notify the Department
if suffering from pollution or diminution and request an investigation. There are no
timeframes or distance limitations associated with these requirements. If a water supply
owner makes a water supply complaint to the Department and the Department determines
that the water supply was affected by drilling, alteration or operations activities, the
operator is responsible to restore or the water supply regardless of when the activities took
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place and how far away those activities occurred from the water supply. These are statutory
requirements that are not a part of this rulemaking. Statutory requirements may not be
amended by regulation.

Comment: The scope of protections for Public Resources must be expanded. As stated above, the
lack of cumulative analysis, comprehensive protection of public health and the environment as
environmental rights, the allowance of harm rather than avoidance of harm is leading to the
steady loss of quality and quantity of public resources. The nominal setbacks and standards that
are included will not provide needed protection for public resources. (182)

Response: The Department has determined that the public resource impact screening
provisions as outlined in Section 78.15(f)-(g) and 78a.15(f)-(g) are reasonable, appropriate
and necessary to ensure that the Department has complied with its obligation to protect
public resources under Article I, Section 27 of the Pennsylvania Constitution, the
Administrative Code of 1929, the 2012 Oil and Gas Act, the Clean Streams Law, the Dam
Safety and Encroachments Act, the Solid Waste Management Act and other statutes. Please
see the response to comment 262.

The distances to certain public resources identified in Sections 78.15(f)(1) and 78a.15(f)(1) of
the final rulemaking are consistent with those used by the Department to consider public
resources in well application forms since the oil and gas permitting program was established
under the 1984 QOil and Gas Act. The Department has found these distances to be effective
for purposes of identifying and considering potential impacts to public resources. However,
given the increased size of well sites constructed when enhanced development techniques
such as hydraulic fracturing are used, Sections 78.15(f)(1) and 78a.15(f)(2) require these
distances to be measured from the limit of disturbance of the well site rather than from the
well itself, as was the prior practice. For conventional operations this change will have little
to no practical effect given the relatively small size of these conventional sites.

The provisions in this rulemaking, in §§ 78.15(f) and 78a.15(f), are not setbacks. The
distances in these provisions define an area that requires coordination with public resource
agencies and additional consideration during the permit review process. These provisions do
not prohibit drilling activities within these defined areas.

In Section 3215(a) of the 2012 Oil and Gas Act, the General Assembly established setbacks
prohibiting the drilling of oil and gas wells within certain distances from buildings and
drinking water wells. For a conventional well, this distance is 200 feet; for an
unconventional well, this distance is 500 feet. Additionally, unconventional wells may not be
drilled within 1000 feet of a public water supply. To the extent, the commentator suggests
that the General Assembly should extend these setbacks from certain facilities, such as
schools, nursing homes or day care facilities, that change should be made through an
amendment to the 2012 Oil and Gas Act.

Under Section 3215(c) of the 2012 Qil and Gas Act, the Department has the obligation to
consider the impacts of a proposed well on public resources “including, but not limited to”
certain enumerated resources when making a determination on a well permit. Accordingly,
the Department has the authority to include other public resources similar to those listed.

Sections 78.15(f)(1) and 78a.15(f)(1) of the final rulemaking include the public resources
listed in 3215(c). Based on comments received, common areas of a school’s property or
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playground and well head protection areas were added because these resources are similar
in nature to the other listed resources. Playgrounds and school common areas are frequently
used by the public for recreation, similar to parks. Wellhead protection areas are associated
with sources used for public drinking supplies, another listed resource. In further response
to comments, wellhead protection areas have been clarified by including a cross reference to
25 Pa. Code §109.713 and limiting the areas to those classified as zones 1 and 2.
Additionally, definitions for the terms “common areas of a school’s property” and
“playground” have been added.

Notwithstanding the enumeration of specific public resources in the regulations, the
Department will consider the potential impacts to other public resources identified during
the permitting process.

To the extent the commentator suggests that additional protections are needed, the
Department has developed a comprehensive regulatory scheme, in Chapters 78 and 78a as
well as the other regulations, permits and policies implemented by the Department under
Pennsylvania’s environmental laws, to regulate oil and gas development activities to ensure
protection of public health, safety and the environment. The purpose of these provisions is
to identify, consider and protect public resources.

See also response to comment 2413.

Comment: 78a.15(f) — Impacts to Public resources - In 2013, the EQB proposed a process for
PADEP to consider the impacts to public resources when making a determination on a well
permit. In 2015, PADEP proposed a revision of § 78a.15(f) that establishes a 30-day timeframe
for applicable jurisdictional agencies to provide comment on projects within certain distances of
certain public resources.

We support the proposal to provide public resource agencies with an opportunity comment on any
proposed well permit application to ensure public resources are protected. We appreciate
PADEP’s agreement to extend the comment period from 15 days (proposed in 2013) to 30 days.
However, we remain concerned that the proposed regulation is limited to a well site’s impact, and
does not consider the entire area that may be impacted by an Oil and Gas Operation (e.g. pipeline
corridors, roads, and staging areas, waste handling areas, surface production facilities, etc.). We
recommend the defined term “Oil and Gas Operation” be used to encompass all impacts from
newly constructed operations and expansions to existing operations.

Additionally, we remain concerned the potential impact radius proposed around public resources
is too small, and the list of public resources is incomplete. We make specific recommendations (in
the redline below) for expanding the list of public resources and the impact radius. We
recommend the addition of other public natural resources entitled to protection under Article 1,
Section 27, of the Pennsylvania Constitution. We also recommend notice to the government of
each locality in which the resources are located.

The Applicant should be required to adopt the mitigation measures proposed by the public
resource agency or propose measures that are more protective.

We recommend the following proposed revision to § 78a.15(f).
(f) An applicant proposing to CONSTRUCT A WELLSIFE NEW OIL AND GAS
OPERATION OR EXPAND AN EXISTING OIL AND GAS OPERATION [drill a well] at
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a location THAT MAY IMPACT A PUBLIC RESOURCE AS PROVIDED [listed] in
paragraph (1) shall notify the applicable PUBLIC resource agency AND THE LOCAL
GOVERNMENT WHERE THE RESOURCE IS LOCATED, if any, in accordance with
paragraph (2). THE APPLICANT SHALL ALSO and provide the information in
paragraph (3) to the Department in the well permit application.

(1) This subsection applies if the-proposed-{surfacelocation] HIMHT-OF DISTURBANCE
ANY PORTION OF THE FOOTPRINT of the well SITE A NEW OIL AND GAS

OPERATION OR
EXPANSION OF AN EXISTING OIL AND GAS OPERATION is located:

(i) In or within 200-feet 2 MILE (2,640 FEET) of a publicly owned park, forest, game land
or wildlife area.

(ii) In, WITHIN, or within VIEW OF the corridor of a State or National WILD OR scenic
river.

(iii) Within 200-feet /4 MILE (1,320 FEET) of a National natural landmark.

(iv) In a location that will impact other critical communities. [For the purposes of this
section, other critical communities means special concern species.] FOR THE PURPOSES
OF THIS SECTION, OTHER CRITICAL COMMUNITIES MEANS SPECIAL
CONCERN SPECIES, HIGH QUALITY OR EXCEPTIONAL VALUE WATERS,
NATIONAL RECREATIONAL AREAS, OR LANDS WITHIN THE BOUNDARIES OF
THE NATIONAL WILDLIFE REFUGE SYSTEM, THE NATIONAL SYSTEM OF
TRAILS, OR THE NATIONAL WILDERNESS PRESERVATION SYSTEM.

(v) Within 200-feet /2 MILE (1,320 FEET) of a historical or archeological site listed on the
Federal or State list of historic places.

(vi) [In the case of an unconventional well, w] Within 15600 4,000 feet of a water well,
surface water intake, reservoir or other water supply extraction point used by a water
purveyor, OR A STORM DRAIN THAT DISCHARGES TO WITHIN 4,000 OF ANY OF
THE ABOVE.

(vii) WITHIN 200-EEET 1 MILE (5,280 FEET) OF COMMON AREAS ON A SCHOOL’S
PROPERTY OR A PLAYGROUND.

(viii) WITHIN % MILE (1,320 FEET) OF AN AREA DESIGNATED AS A WELLHEAD
PROTECTION AREA AS PART OF AN APPROVED WELLHEAD PROTECTION
PLAN.

(2) The applicant shall notify the public resource agency responsible for managing the
public

resource identified in paragraph (1)[, if any], AND THE LOCAL GOVERNMENT
WHERE THE RESOURCE IS LOCATED. The applicant shall forward by certified mail a
copy of the plat identifying the proposed [location of the well, well site and access road |
HMIT-OFDISTURBANCE-OFFHE-WELL-SIFE THE FOOTPRINT OF THE NEW
OIL AND GAS OPERATION OR EXPANSION TO AN EXISTING OIL AND GAS
OPERATION and information in paragraph (3) to the public resource agency AND THE
LOCAL GOVERNMENT WHERE THE RESOURCE IS LOCATED at least [15] 30 days
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prior to submitting its-wel-permit ANY APPLICATION TO CONDUCT AN OIL AND
GAS OPERATION application to the Department. The applicant shall submit proof of
notification with the well permit application. From the date of notification, the public
resource agency AND THE LOCAL GOVERNMENT WHERE THE RESOURCE IS
LOCATED has [15] 30 days to provide written comments to the Department and the
applicant on the functions and uses of the public resource and the measures, if any, that
the public resource agency OR THE LOCAL GOVERNMENT recommends the
Department consider to avoid or minimize probable harmful impacts to the public
resource where the well;-well-site-and-aceessread-NEW OR EXPANDED OIL AND GAS
OPERATION is located. The applicant may MUST provide a response to the Department
to the comments ADOPTING THE MITIGATION MEASURES PROPOSED BY THE
PUBLIC RESOURCE AGENCY OR LOCAL GOVERNMENT OR PROPOSE
MEASURES THAT ARE MORE PROTECTIVE.

(3) AFTER THE 30 DAY COMMENT PERIOD IS COMPLETE, the applicant shall

include the following information in-the-wel-permit-applicatien on forms provided by the
Department AND SUBMIT THE FORMS TO THE DEPARTMENT:

(i) An identification of the public resource.
(ii) A description of the functions and uses of the public resource.

(iii) A description of the measures proposed to be taken to avoid or mitigate impacts, if
any.

(iv) PROOF EACH PUBLIC RESOURCE AGENCY AND THE LOCAL GOVERNMENT
WHERE THE RESOURCE IS LOCATED WAS NOTIFIED AND PROVIDED 30 DAYS
TO COMMENT.

(v) A COPY OF COMMENTS FROM THE PUBLIC RESOURCE AGENCY AND THE
LOCAL GOVERNMENT, AND A WRITTEN RESPONSE TO EACH COMMENT,
EITHER ACCEPTING THE PROPOSED MITIGATION MEASURES AND
INCLUDING THOSE MEASURES IN THE APPLICATION OR PROPOSING
MEASURES THAT ARE MORE PROTECTIVE IN THE APPLICTION.

(4) The information required in paragraph (3) shall belimited-to-the-diserete-area
INCLUDE ANY PORTION of the public resource that may be affected by the wel;—wel
site-and-aeeessroad NEW OR EXPANDED OIL AND GAS OPERATION. (211)

Response: Sections 78.15 and 78a.15 establish the well permit application process and are
limited to activities associated with drilling activities. The requirements of these sections are
designed to address the impacts within the limit of disturbance of the well site. Other
activities associated with the oil and gas operations are regulated through various other
provisions in Chapters 78 and 78a, or other laws implemented by the Department.

Please see response to comment 271.
To the extent that the commentator suggests requiring notice to the municipality, Section
3211(b) of the 2012 Oil and Gas Act contains notification requirements for municipalities.

Accordingly, the Department disagrees that additional municipal notification is necessary
here unless the municipality is the public resource agency.
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To the extent that the commentator recommends that applicants be required to adopt the
mitigation measures proposed by the public resource agency or propose measures that are
more protective, the Department’s authority to condition permits based on impacts to public
resources is limited by Section 3215(e). That section specifies that the Department must use
the criteria established in § 78.15(g) and 78a.15(g) for conditioning permits based on public
resource impacts. Additionally Section 3215(e) specifies that the Department has the
burden of proving upon appeal that the conditions were necessary to protect against a
probable harmful impact of the public resources. For this reason, the Department cannot
require applicable to simply adopt the public resources agency’s recommendations. Instead,
the Department must consider the impacts and assess, using the criteria in §§ 78.15(g) and
78a.15(g), whether permit conditions are necessary.

Comment: The Public Resource Provision is also a standard which is vague and undefined and
could have devastating implications to the industry depending upon the interpretation. (150)

Response: The provisions in this section are reasonable and appropriate. The Department
added definitions for “common area of a school’s property,” “limit of disturbance,” “other
critical communities,” “Pennsylvania Natural Diversity Inventory,” “PNDI receipt,”
“playground,” “public resource agency,” and “Threatened and endangered species”. These
new definitions were added to provide clarify and establish a known universe of public
resources that are identifiable. The purpose of these public resource provisions is to largely
codify how the Department currently implements its obligations to consider public resources
as part of the well permit application process through the well permit applicable forms, the
PNDI policy, and “Coordination with Public Resources” form. Additionally, The
Department has the obligation to protect the Commonwealth’s public resources under
Article I, Section 27 of the Pennsylvania Constitution, the Administrative Code of 1929, the
2012 Oil and Gas Act, the Clean Streams Law, the Dam Safety and Encroachments Act, the
Solid Waste Management Act and other statutes. The Department seeks to implement those
constitutional and statutory obligations through the process established in §§ 78.15(d)-(g)
and 78a.15(d)-(g)

Comment: Concerning definition of a Public Resource (section 78.15, 78.57): Setbacks from
schools, playgrounds, parks, hospitals, nursing homes, day care centers, churches and other
community gathering places, although improved in the proposed rulemaking, is still insufficient
for protecting public health and welfare. Even 300 yards is insufficient. Setbacks ideally should
be one mile from public use site boundaries to the boundary of well sites, storage facilities and
infrastructure which can rupture, explode or leak. (155)

Response: The provisions in this rulemaking, in §§ 78.15(f) and 78a.15(f), are not setbacks.
The distances in these provisions define an area that requires coordination with public
resource agencies and additional consideration during the permit review process. These
provisions do not prohibit drilling activities within these defined areas.

In Section 3215(a) of the 2012 Oil and Gas Act, the General Assembly established setbacks
prohibiting the drilling of oil and gas wells within certain distances from buildings and
drinking water wells. For a conventional well, this distance is 200 feet; for an
unconventional well, this distance is 500 feet. Additionally, unconventional wells may not be
drilled within 1000 feet of a public water supply. To the extent, the commentator suggests
that the General Assembly should extend these setbacks from certain facilities, such as
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schools, nursing homes or day care facilities, that change should be made through an
amendment to the 2012 Oil and Gas Act.

Please note that the Department amended §§ 78.15(f)(1) and 78a.15(f)(1) in the final
rulemaking and added common areas of a school’s property or playground and well head
protection areas to the list of resources in §§ 78.15(f)(1) that trigger additional consideration
during the permit review process. Common areas of a school’s property and playground
were added to this list because these resources are similar in nature to the other listed public
resources. Playgrounds and school common areas are frequently used by the public for
recreation, similar to parks. Additionally, definitions for the terms “common areas of a
school’s property” and “playground” have been added.

Notwithstanding the enumeration of specific public resources in the regulations, the
Department will consider the potential impacts to other public resources identified during
the permitting process.

To the extent the commentator is recommending the expansion of the list of public resources
to be considered in Sections 78.15(f) and 78a.15(f) of the final rulemaking, please see the
response to comment 264 regarding the rational for the public resources included in these
lists. Hospitals, day care centers, nursing homes or other similar facilities have not been
added to the list of public resources included in Sections 78.15(f)(1) and 78a.15(f)(1). These
types of facilities are not similar in nature as the other listed public resources (i.e., parks,
forest, game lands, wildlife areas, species of special concern, scenic rivers, natural
landmarks, historical or archeological sites, and public drinking water supplies).

To the extent the commentator suggests that additional protections are needed for these
facilities, Chapters 78 and 78a, as well as other regulations, permits and policies
implemented by the Department under Pennsylvania’s environmental laws, establish a
comprehensive regulatory scheme for oil and gas well development activities to ensure
protection of public health, safety and the environment.

To the extent that the commentator suggest that §§ 78.15(f) and 78a.15(f) should apply to all
oil and gas operations, please see response to comment 272.

To the extent that the commentator suggests that the distances in §§ 78.15(f)(1) and
78a.15(f)(1) should be increased, please see response to comment 268.

To the extent that the commentator suggests that additional protections are needed to
address spills and releases or protect water quality, the final rulemaking contains numerous
provisions to address these concerns, including those relating to control and disposal
planning, temporary storage, waste management, onsite processing, and secondary
containment. Additionally §§ 78.66 and 78a.66 specifically address reporting and
remediating spills and releases.

Comment: When it comes to drilling near schools, a minimum one-mile setback on drilling near
schools & playgrounds is a must. To allow drilling just over 200 feet from where children learn
and play is simply unconscionable. Allowing drilling so near to such sites is flirting with disaster.
(368)

Response: Please see response to comment 274.
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Comment: § 78a.15 (f)(1)(i through viii) -The Commentator suggested in past comments that all
distance requirements under Section 78a.15 (f) be stipulated as distances from the edge of the
well pad and not “the proposed surface location of the well .”The “surface location” language has
been replaced in this version of the regulations with "limit of disturbance of the well site.” While
we have concerns about the definition of “well site”, as outlined above, we appreciate this change
in language, and believe it to be more protective than our original recommendation.(200)

Response: The Department acknowledges the comment.

Comment: 78a.15(f) (Public Resources). The distance between a well site to a public resource
that will require notification and assessment should be much larger than the proposed areas in this
subsection. Additionally, it should be stated that DEP can deny a permit based on the findings.
The protection of public resources require more than notification, they require the avoidance of
diminishment, depletion, degradation or harm. None of these distances are large enough to
encompass the area that is routinely impacted by oil and gas well sites. Impacts from oil and gas
development have far-reaching effects and need greater distances to avoid harm.

The Maryland Department of Public Health concluded that there is a “high likelihood” that
unconventional natural gas development will cause air pollution at levels that will impact public
health. The Maryland Department of the Environment and the Maryland Department of Health
and Mental Hygiene concluded from scientific literature that the closer a gas well is to drinking
water wells, the more likely it is to be impaired. An EPA report concludes that fluids produced by
hydraulic fracturing contain the original fracturing fluids and natural pollutants from the target oil
and gas formation such as radionuclides and heavy metals. Another study found that chemicals
from hydraulic fracturing fluids and methane can spread into the aquifer from various natural and
drilling and fracturing-related forces. (182)

Response: To the extent that the Commentator suggests increasing the distances provided in
§§ 78.15(f)(1) and 78a.15(f)(1), please see response to comment 268.

To the extent that the Commentator suggests that this provision include language that gives
the Department the authority to deny a well permit based on our findings, the Department
has discretion to deny a permit to drill or operate a well in only limited circumstances
outlined in Section 3211(e.1) of the 2012 Oil and Gas Act. This would require a legislative
change.

To the extent that the commentator suggests adding certain waters of the Commonwealth to
the list of public resources, §§ 78.15(f) and 78a.15(f) have not been expanded because
protection of these waters is achieved through other provisions in Chapters 78 and 78a, as
well as implementation of other water permitting programs administered by the
Department through other environmental laws and regulations. Specifically, § 78.15(b.1)
and 78a.15(b.1) require additional consideration during the well permit application review
process for any watercourse or any high quality or exceptional value body of water or any
wetland one acre or greater in size. Importantly, Chapters 78 and 78a contain many
provisions, including the requirements related to erosion and sediment control, surface
water discharges, waste management, onsite processing, protection of water supplies, water
management planning, secondary containment, well construction, and site restoration that
ensure protection of waters of the Commonwealth.

To the extent that the Commentator suggests that more protections are needed in this
rulemaking to ensure protection of water supplies during drilling activities, Chapter 78 and
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Chapter 78a currently contain requirements that ensure that the well will be constructed
and operated to prevent gas, oil, brine, completion and servicing fluids, and other fluids or
materials from entering fresh groundwater. These robust well construction standards are
coupled with the mechanical integrity assessment requirements which require quarterly
inspections to ensure the continued integrity of operating wells. Well construction
standards are outside the scope of this rulemaking.

To the extent that the commentator suggests generally that additional protections are
needed, Chapters 78 and 78a, as well as other regulations, permits and policies implemented
by the Department under Pennsylvania’s environmental laws, establish a comprehensive
regulatory scheme for oil and gas well development activities to ensure protection of public
health, safety and the environment. The purpose of these provisions is to identify, consider
and protect public resources.

To the extent that the commentator suggests additional protection is needed to address air
quality issues, air emissions from oil and gas operations are regulated by the Department
under Article II1. Changes to Article III are beyond the scope of this rulemaking.

Comment: The proposed provision does not take into account the need for an accelerated permit,
leaving §78a.16 essentially superfluous. That provision states: “[I]n cases of hardship, an operator
may request an accelerated review of a well permit application.” If the proposed unconventional
well for which an operator was seeking a permit was near or on a public resource, the new
provision would appear to preclude the operator from being able to request an accelerated permit
review. This only further highlights the uncertainty in process management presented by the
proposed 78a.15(f). Waiting the additional days to notify the Public Resource Agencies added
with allowing sufficient time for response from the DEP, and the operator on the Public Resource
Agency's comments (without any timeline for coming to a definitive resolve on ambiguous
mitigation plan standards) is cumbersome and unnecessary. We ask the DEP to revise the
proposed language to include a practical method for addressing accelerated permits, for defining
what types of avoidance or minimization of harm, and for establishing an affirmative response
standard and timeline for when responses are due back from the DEP. (383)

Response: The requirements in this section have no impact on an applicant’s ability to
request an accelerated review. This section requires applicants to notify public resources
agencies at least 30 days prior to submitting its well permit application to the Department
and gives the public resources agency 30 days after receipt of this notification to provide
comments. It is the applicant’s responsibility to ensure that this process is timely. To the
extent that immediate action is necessary to protect public health or safety, to control
pollution or effect other environmental or safety measures, and extraordinary
circumstances, the Department will make the appropriate considerations on a case-by-case
while ensuring compliance with the Department’s constitutional and statutory obligations to
protect public resources.

Comment: § 78.15 & § 78a.15 Application Requirements

Act 13 has provided well-defined and carefully detailed obligations to provide notice of well
permit applications to landowners, water purveyors, municipalities, gas storage operators and
owners of coal interests. Act 13 has also delineated precise opportunities for certain categories of
persons to comment or object to permit applications before such permits are issued by the
Department. See Sections 3212 (a) and 3212.1.
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e Section 3211 (b.1) of Act 13 prescribes notification requirements with respect to
operators having to provide well site plats to various entities in advance of submitting a
permit application. These are a surface landowner where the well is located, the
municipality in which the well will be drilled, municipalities within 3,000 feet of a well
bore, municipalities adjacent to the well, surface landowners and water purveyors whose
water supplies are within either 1,000 feet (conventional) or 3,000 feet (unconventional)
of the vertical well bore, gas storage operators, and coal seam owners. Section 3211 (b.2)
requires proof of these notifications to be sent to the Department with the permit
application.

e  Sections 3212(a) and (b) provides coal operators and surface owners (who do not also
own the subsurface) with the right to file objections to permit locations based upon
alleged violations of Section 3215 which section includes and addresses well location
restrictions and all of the public resources well location restriction enabling provisions.

e  Through Sections 3212(a) and 3212.1, only two entities or categories of persons are
authorized, in the course of the well permit application process, to either “object” to or
“comment” on well permit applications.

o  The first category is surface landowners on whose tract the well will be located.
They are authorized to object to such permits with the objection grounds limited to
alleged violations of Section 3215 restrictions or that information in the application
is untrue in any material respect.

o  The second category is the municipality where the tract of land upon which the
unconventional well will be drilled is located. Only municipalities of this type or
description in the group of municipalities required to be notified pursuant to Section
3211 (b) are authorized to “comment.”

This deliberate and comprehensive legislative scheme makes it quite clear that NO OTHER
NOTICE OR COMMENT AVENUES are to be created by rulemaking. Each of these notice and
comment opportunities has been provided by Act 13, which also requires permit issuance within
45 days of the permit application submission.

Without any legislative direction or authority, the Department is proposing an entirely new well
permit application process that would require additional notice to new entities, offering additional
opportunities to comment on well permit applications, and would impose this new pre- permit
process on all well permit applicants under the guise of protecting impacts to “public resources.”

This proposal is clearly designed to increase the time and cost of each well permit issued in this
Commonwealth, which becomes even more apparent by the complete absence of criteria by
which the permit reviewer would judge the hundreds of comments to be invited for his or her
consideration. The legislative authority for this new pre-permit process is entirely lacking. (213)

Response: The Department disagrees with the commentator’s interpretation of the 2012 Oil
and Gas Act. The Department has an obligation to protect public resources under Article I,
Section 27 of the Pennsylvania Constitution, the Administrative Code of 1929, the 2012 Oil
and Gas Act, the Clean Streams Law, the Dam Safety and Encroachments Act, the Solid
Waste Management Act and other statutes. The Department has a specific statutory
obligation to consider the impacts to public resources under Section 3215(c) of the 2012 Qil
and Gas Act. Under Section 3274 of the 2012 Oil and Gas Act, the Department has the
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authority to promulgate regulations necessary to implement that statute. It is reasonable
and appropriate for the Department to establish a process or notifying public resources
agencies and providing those public resources agencies the opportunity to submit comments
to the Department on functions and uses of the applicable public resources and any
mitigation measures recommended to avoid, minimize or otherwise mitigate probably
harmful impacts. Public resources agencies have particular knowledge and expertise
concerning the public resources they are responsible for managing. The Department meets
its constitutional and statutory obligations to consider public resources through this process.
Importantly, these provisions are designed to provide the Department with as much
information as necessary to enable the Department to conduct its evaluation of the potential
impacts, to review the information in the context of the criteria outlined in Section 78.15(g)
and 78a.15(g) and determine whether permit conditions are necessary to prevent a probable
harmful impact.

Comment: In conjunction with Section 3215(c) of Act 13, which directs the department to
consider the impact of a proposed well on public resources, Section 3215(e) grants to the
Environmental Quality Board (EQB) authority to “develop by regulation criteria for the
department to utilize for conditioning a well permit based on its impact to the public resources
identified in subsection (c¢) and for ensuring optimal development of o0il and gas resources and
respecting property rights of oil and gas owners.”

Despite this limited grant of rulemaking authority, the department attempts to create - by way of a
newly added definition - a novel form of a government or quasi-government entity called a
“Public Resource Agency,” to then summarily designate thousands of new things in Section
78a.15(f)(i - vii) as “public resources” eligible for protection by coercive government measures,
and to imbue both itself and these new agencies or entities with rights and authority that have not
been authorized by the legislature. (252)

Response: The Department has determined that the public resource impact screening
provisions as outlined in Section 78.15(f)-(g) and 78a.15(f)-(g) are reasonable, appropriate
and necessary to ensure that the Department has complied with its obligation to protect
public resources under Article I, Section 27 of the Pennsylvania Constitution, the
Administrative Code of 1929, the 2012 Oil and Gas Act, the Clean Streams Law, the Dam
Safety and Encroachments Act, the Solid Waste Management Act and other statutes. Please
see the response to comment 262.

Comment: The revision to section 78.15 addressing public resources provides an opportunity to
better protect the most vulnerable Pennsylvanians. Thus, I was pleased to see the agency’s
addition of schools and playgrounds to the definition of what is considered a public resource,
especially since some companies have pursed leasing South Fayette School District property.
Given the accidents like explosions and fires that have occurred, and documented water and air
pollution from oil and gas infrastructure, it is imperative that we exercise the utmost precaution
when making considerations that would allow this industrial operation to operate near areas that
are especially vulnerable to environmental hazards. Approval for drilling near such locations
warrants added protections as well as the opportunity for the potentially impacted community to
weigh in.

However, the 200 foot proximity which triggers the additional requirements and consideration for

a public resource is woefully inadequate. To improve protection DEP should require, at minimum,
a one-mile setback of oil and gas wells, waste storage facilities, and any other infrastructure from
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the property boundary of any school property. This setback should also be applied to locations
where other vulnerable populations reside, including nursing homes, hospitals, and day care
centers. (229)

Response: See responses to comments 264 and 274.

Comment: § 78a.15 (f) What is the definition of a Public Resource? What constitutes an impact?
Are existing locations exempt or would this include existing well sites? If a new well were to be

permitted on an existing well pad site, the well should be “grandfathered” and should not have to
meet the setback requirements of the new, proposed Chapter 78 regulations.

Setbacks and permit conditions should not be different than those required for a member of the
general public or resident of the Commonwealth. (209)

Response: Please see response to comment 264.

Comment: §78a.15(f)(1). The Department should further expand the Public Resources list
contained in Section 78.15(f)(1) of the Proposed Rulemaking to include additional resources that
have been designated through agency review and public processes, including but not limited to
High Quality or Exceptional Value Waters, Exceptional Value Wetlands, and Wild and Wilderness
Trout Streams. The revised language in §78a.15(g) reinforces this need. (225)

Response: Please see response to comment 264.

To the extent that the commentator suggests adding certain waters of the Commonwealth to
the list of public resources, the Department declines to add these resources to §§ 78.15(f) and
78a.15 because the Department ensures protection of waters of the Commonwealth as that
term is defined in §§ 78.1 and 78a.1 through other provisions in Chapters 78 and 78a and by
implementation of the comprehensive regulatory program for well development activities
under the authority of the laws administered by the Department. Specifically, § 78.15(b.1)
and 78a.15(b.1) requires additional consideration during the well permit application review
process for any watercourse or any high quality or exceptional value body of water or any
wetland one acre or greater in size. Importantly, Chapters 78 and 78a contain many
provisions, including the waste management provisions, waste processing, protection of
water supplies, water management planning, secondary containment requirements, well
construction requirements that ensure protection of waters of the Commonwealth.

Comment: Public resources in the area of drilling should be thoroughly identified. This includes
natural resources and human resources, such as schools, playgrounds, day care facilities and
health facilities. Minimum setbacks of one mile for such resources need to be established. (183,
290, 291, 292, 4870-4914)

Response: Please see responses to comments 264 and 274.

Comment: 78.15(f) — I recommend that hospitals be added to the list of public resources. In case
of an emergency, there would be many people to evacuate. The DEP needs to have the authority
to create a condition regarding hospitals. Hospitals need to be included with the notification zone.

(278)

Response: Please see the response to comment 264.
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To the extent that the commentator suggests that hospital be added to the list of public
resources, please see response to comment 274.

To the extent the commentator suggests that additional protections are needed, Chapters 78
and 78a, as well as other regulations, permits and policies implemented by the Department
under Pennsylvania’s environmental laws, establish a comprehensive regulatory scheme for
oil and gas well development activities to ensure protection of public health, safety and the
environment.

To the extent that the Commentator suggests that additional requirements are needed for
emergency response, other sections of the regulatory framework for well development
activities address obligations related to emergencies, including Section 78a.55(i), which
contains comprehensive emergency response requirements for unconventional well sites.

Comment: There is drilling and fracking happening very close to my elementary and high schools
(Mountain View School District). Research shows that when a pipeline explodes, the high
consequence area can include a radius over a thousand feet from the explosion. Please improve
*Definition of public resource (Section 78.15, 78.57, 78a.15, 78.57a)* (198)

Response: Please see response to comment 272,

To the extent that the commentator suggests extending the setback for schools, please see the
response to comment 274.

Comment: Better define public resources and provide meaningful protections! (Section 78.15,
78.57, 78a.15, 78.57a) (84)

Response: Please see responses to comments 262, 264, 271 and 277.

Comment: 78a.15 Application Requirements: This section creates an open-ended process, which
lacks clear standards for implementation, and does not properly balance the cost of permit
conditions to protect public resources against the benefits of these provisions. Commentator
concurs with comments on this section and believes that the cost of consultation and mitigation
will be orders of magnitude higher than the Department estimates and must be reconsidered.(199)

Response: The Department has the obligation to protect the Commonwealth’s public
resources under Article I, Section 27 of the Pennsylvania Constitution, the Administrative
Code of 1929, the 2012 Oil and Gas Act, the Clean Streams Law, the Dam Safety and
Encroachments Act, the Solid Waste Management Act and other statutes The Department
seeks to implement those constitutional and statutory obligations through the process
established in §§ 78.15 and 78a.15. When the Department conditions a permit based on
impacts to public resources it will consider the criteria outlined in §§ 78.15(g) and 78a.15(g).

The Department considered the costs. Please see the Department’s response to question 19
of the regulatory analysis form for the final form rulemaking.

Comment: This section should also cover “resources” that involve other susceptible populations,
such as hospitals, day care centers, and nursing homes. The setbacks should also be increased to
0.5 mile. (230)

Response: Please see responses to comments 264 and 274.
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Comment: Add to this section 500 feet from any school property, high density population area,
and/or facility in which elderly, young, or ill reside. (161)

Response: Please see response to comments 271 and 274.
Comment: §78.15 and §78a.15. Application requirements.

We strongly support the inclusion of school property and playgrounds in the list of public
resources (§78.15(f)(1)(vi) and §78a.15(f)(1)(vi)), which would require well permit applicants to
submit additional information; establish limits of disturbance; and allow DEP to impose
additional permit conditions. This change signals a recognition by DEP of the health and safety
risks posed to children and others who spend time on school property. DEP should extend this
limit of disturbance to locations where other equally vulnerable populations reside, including
nursing homes, hospitals, day care centers, and communities at a disproportionate risk of health
impacts (such as DEP’s designated environmental justice areas).

In general, the closer to the source of pollution (e.g., a well or tank), the greater the potential for
exposure to contaminants and the likelihood of impacts to health. However, even if DEP decides
to require permit applicants to adopt protective measures (e.g., sound barriers or emissions
controls), the distance restriction of 200 feet is too small to substantially reduce impacts.

To improve protection from pollution, noise, and light and safety from traffic, accidents, and
explosions, §78.15(f)(1)(vi) and §78a.15(f)(1)(vi) should be amended to extend the limit of
disturbance from school property to one mile and to include wells, waste storage facilities, access
roads, tanks, and any other infrastructure and equipment used in oil and gas activities.

While there is no scientifically definitive distance at which air contaminants cause health impacts,
nor an established distance beyond which they would never occur, recent studies suggest the
potential for contamination at much longer distances than the requirements included in the draft
regulations. A study by the City of Ft. Worth on air quality in gas fields found concentrations of
formaldehyde above state regulatory standards 750 feet beyond the site’s fenceline. Air modeling
conducted in Pennsylvania showed nitrogen oxide above state regulatory standards up to one mile
of the Barto Compressor Station in Lycoming County.

A Colorado School of Public Health study of air emissions around gas well operations found that
residents living less than a half mile away are at higher risk of respiratory, neurological, and other
health impacts and have a higher lifetime risk for cancer, based on exposure to pollutants, than
those who live at farther distances. Most recently, a study by researchers at Oregon State
University and the University of Cincinnati found that residents living closest to active oil and
gas wells had an exposure risk for polycyclic aromatic hydrocarbons (known to cause cancer and
respiratory problems) higher than the United States Environmental Protection Agency’s
acceptable risk level, and that risk estimates decreased 30 percent at distances more than one mile
away.

Similarly, Earthworks’ survey of health impacts in Pennsylvania found that as the distance from
gas wells and facilities decreased, the percentage of respondents reporting specific health
symptoms (such as throat irritation and headaches) increased. In addition, recent research
underscores the role that landscape, wind and weather conditions, and the stage of production
play in determining the intensity of exposure and, in particular, how both episodic events (e.g.,
compressor station blowdowns) and repeated exposure can worsen health effects. (188)
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Response: Please see responses to comments 271, 272, 274, 277, and 289.

Comment: Better define public resources and provide meaningful protections! (Section 78.15,
78.57, 78a.15, 78.57a) These wells should not be near any of our populace, their homes, their
fields of agriculture, barns, pastures. This is a reckless industry that wants to hit and run, make
their millions and leave us to die of cancers. That is what is being allowed due to the injustice of
this state not properly regulating this industry. Some will die now, some down the road but our
state is being tainted with death for corporate profits. (84)

Response: The Department has the obligation to protect the Commonwealth’s public
resources under Article I, Section 27 of the Pennsylvania Constitution, the Administrative
Code of 1929, the 2012 Oil and Gas Act, the Clean Streams Law, the Dam Safety and
Encroachments Act, the Solid Waste Management Act and other statutes. The Department
seeks to implement those constitutional and statutory obligations through the process
established in §§ 78.15 and 78a.15.

Please see responses to comments 272, 274 and 277.

Comment: The inclusion of “common areas” of schools or playgrounds will overwhelm the
PADEP with the effort to identify such locations. Adding such criteria unfairly burdens the oil and
gas industry and companies such as ours because of the sheer number of “common areas” that
potentially could be identified and corresponding mitigation measures that could be proposed.
The use of this language lacks the transparency of the resources listed in Act 13, which include
state and national resources. Such is notable because of the precise listing procedures for
inclusion of these resources and/or documented geographic boundaries, in the case of parks,
forests, and game lands. (113)

Response: Please see response to comment 264.

To provide clarity, the Department included definitions for “Common area of a school’s
property” and “playgrounds”. These provisions require well permit applicants to identify
when these areas are within 200 feet of the well site. In accordance with Section 3211 of the
2012 Oil and Gas Act, well permit applicants are required to identify water supplies within
3,000 feet of an unconventional well and 1,000 feet of a conventional well. Accordingly,
since the well permit applicant already conducts a survey of the area around the well, the
burden in identifying common areas of a school’s property or playground should not pose a
great burden. Additionally, the Department of Education maintains a database of schools at
http://www.edna.ed.state.pa.us/Screens/wfSearchEntity.aspx.

Comment: 78a.15(f): Avoid Potential Confusion from Ambiguous Terms and Accommodate
Accelerated Permit Needs. The provision currently states that if a proposed well site may impact
a public resource, the operator must notify the Public Resource Agency no less than 30 days prior
to submitting its permit application to the DEP, and that the DEP, based on its determination that a
“probable harmful impact,” may include well permit conditions to avoid or mitigate those
impacts. This language is of critical concern for the regulated community. This language provides
no guidance on how the DEP will define “probable harmful impact” and, given the subjective
nature of this narrative standard, the proposed language will likely result in unintentionally
creating inconsistent enforcement throughout the DEP regions and inconsistent interpretations
among operators. This language makes implementing this provision in an effective and
responsible manner difficult at best. We are hopeful that the DEP will work with industry,
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citizens, and the Public Resource Agencies to create a set of defined steps for managing this new
process in a manner that meets the shared goal of balancing the prevention of potential
environmental harm and optimizing development of Pennsylvania's natural resources. (383)

Response: In the final-form rulemaking, the Department included new and amended
definitions for the terms used in §§ 78.15(f) and 781.15(f), including “Common area of a
school’s property,” “Limit of Disturbance,” “Other critical communities,” “Pennsylvania
Natural Diversity Inventory—PNDIL,” “PNDI Receipt,” “Playground,” “Public resources
agency.” The purpose of these new and amended definitions is to provide clarity and
objectivity to process outlined in these sections. Additionally, a cross reference to 25 Pa.
Code §109.713 has been made for wellhead protection areas in §§ 78.15(f)(vii) and
78a.15(f)(vii) and this section specifies that this section only applies in Zone I and Zone II.

The Department also amended §§ 78.15(g) and 78a.15(g) to clarify the criteria it will
consider when making a decision to condition on a well permit based on the impacts to
public resources.

Further, the Department is committed to working with stakeholders to develop a workable
approach to implement this section.

Comment: § 78.15.(f) and (g). Application requirements/limit of disturbance - This subsection
requires the operator proposing to construct a well in a location that may impact a public resource
to notify the public resource agency and DEP. The term “public resource” is undefined, but the
operator is referred to a number of instances, including a limit of disturbance that will impact
other critical communities, a location within 200 feet of common areas on a school's property or a
playground, and within an area designated as a wellhead protection area as part of an approved
wellhead protection plan. The operator is to notify the public resource agency of the limit of
disturbance, provide identification of the public resource, come up with a description of the
functions and uses of the public resource, and a description of measures to be taken to avoid or
mitigate impacts.

In subsection (f)(1) a series of public resources and proposed distances on limits of disturbance of
the well site are listed. This list is not consistent with §3215(c) of Act 13. Habitats of rare and
endangered flora and fauna are not included. And, (f)(1)(vii) and (viii) relating to common areas
on a school's property or a playground, and area designated as a wellhead protection area as part
of an approved wellhead protection plan are not included under §3215(c). This creep of authority
is problematic in that a playground is not defined and a wellhead protection plan consists of zones
where certain protections are to be provided, which is not acknowledged. It is recommended that
the list of public resources in § 15(f) be limited to, and consistent with, those provided in
§3215(c) of Act 13.

§ 15(f)(1) proposes distances for limits of disturbance of the well site from specified public
resources. This is inconsistent with §3215(c) of Act 13 that lists distances for wells, and not well
sites. It is recommended that this section be changed to be consistent with the statute. (334)

Response: Please see response to comment 268.
Comment: DEP has added schools to the list of public resources that require additional
consideration when permitting oil and gas wells and longer setbacks of waste storage from school

buildings, parks, and playgrounds. This is a positive step, but is not sufficiently protective. While
there is no scientifically established “safe setback” beyond which there aren't health risks from oil
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and gas development, the distances in the regulations (200 feet and 300 yards) are far too little to
offer even limited protection.

To improve protection from pollution, noise, and light and safety from traffic, accidents, and
explosions, DEP should require, at minimum, a one-mile setback of oil and gas wells, waste
storage facilities, and any other infrastructure from the property boundary of any school property.
This setback should also be applied to locations where other vulnerable populations reside,
including nursing homes, hospitals, day care centers, and communities at a disproportionate risk
of health impacts (such as those living in environmental justice areas where exiting pollution is
already too high and people do not have the means to move away). (354)

Response: Please see responses to comments 272, 274, 277 and 289.

Comment: The distances in the regulations to various public resources (200 feet and 300 yards)
are far too little to offer even limited protection from pollution, noise, and light and safety from
traffic, accidents, and explosions. Industry, not DEP, should bear the burden of proof on any
protective permit conditions.

DEP should require, at minimum, a one-mile setback of oil and gas wells, waste storage facilities,
and any other infrastructure from the property boundary of school property. This setback should
also be applied to locations where other vulnerable populations reside, including nursing homes,
hospitals, day care centers, and communities at a disproportionate risk of health impacts (such as
environmental justice areas). (2848-3056)

Response: Please see response to comments 274 and 277.

To the extent the Commentator suggests that the public resource consideration extend to
other oil and gas development activities, please see comment 272.

Comment: Adequate setbacks from unconventional development are not delineated in the new
rules. Setbacks from homes, schools, universities, and hospitals should be at least one mile from
the well site pad, impoundments, lateral well trajectories, compressor stations and pipelines. This
would minimize potential exposure to and adverse health effects from air and noise pollution
originating from diesel trucks, heavy equipment, compressors, drilling/hydrofracturing,
venting/flaring, explosions, frac sand, hydrogen sulfide, ozone, small particles, volatile organics,
radon, and methane migration. It would also decrease the possibility of pollution of fresh drinking
water sources from drilling activities, tracking, radioactivity and spills. (337)

Response: Please see responses to comments 274 and 277.

The Department has developed a comprehensive regulatory scheme, in Chapters 78 and 78a
as well as the other regulations, permits and policies implemented by the Department under
Pennsylvania’s environmental laws, to regulate oil and gas development activities to ensure
protection of public health, safety and the environment. The purpose of these provisions is
to identify, consider and protect public resources.

Comment: A mandatory 1 mile setback of all new wells, waste storage facilities and any other
downstream infrastructure for the production or transport of dirty fracked gas from schools,
playgrounds, day cares and hospitals to protect the health of our children and at risk populations.
(299)
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Response: Please see responses to comments 272, 274 and 289.

Comment: Please keep the distance of a mile between fracking and schools. I fear that not enough
is known about this. Yes, they say that fracking has gone on for years, but not at this level. With
increased earthquakes in Oklahoma and Texas, we should keep the wells away from schools and |
think Pennsylvania should declare a moratorium on all drilling till more information is known
about this. Better to be cautious than to put our children at risk. Thank you. (141)

Response: See response to comment 2040 regarding moratorium on fracking. Please see
response to comment 274.

Comment: With the recent explosion of a fracking facility hit by lightning in Denton, Texas we
have a perfect example why there must be adequate setback from schools and all people. This is
not a hypothetical, this really happened. Please take heed and assure that the public is not
endangered by fracking facilities, not from explosions nor from polluted groundwater or other
environmental hazards. Thank you for considering my comment. (138)

Response: Please see response to comment 285.

Comment: We were told at the onset of drilling that well sites would not need to be closer than
one mile apart due to horizontal drilling but have seen that has not been then case. We see several
well pads along with other infrastructure within a mile, compounding the negative effects of those
who live, work or play in those areas. (144)

Response: To the extent that the commentator suggests that additional protections are
needed, the Department has developed a comprehensive regulatory scheme, in Chapters 78,
Chapter 78a and the other regulations, permits and policies implemented by the
Department under Pennsylvania’s environmental laws, to regulate well development
activities to ensure protection of public health, safety and the environment.

Comment: §78a.15(f)(1) We support the language change to limit of disturbance. We fully
support language changes from the surface location and well head to limit of disturbance as being
familiar with the daily impacts of well pads, they are not limited to either the well head or the
surface location. Spills and blowouts when uncontrolled have traveled beyond the well head and
surface location. Adequate and sufficient attention needs to be given to that fact. (170)

Response: The Department acknowledges this comment.

Comment: All the setbacks in the public resource section are too small to provide the protections
needed and must be expanded to include more sensitive resources, such as private water wells and
all our streams and rivers. Current science supports greater protections; see the compendium from
Physicians, Scientists and Engineers for Healthy Energy:
http://www.psehealthyenergy.org/site/show_list/id/15

The standard must be to AVOID negative impacts, not mitigate them. The most effective way to
protect public resources is to prevent harm in the first instance. (111)

Response: Please see responses to comments 268 and 274.
Comment: Commentator strongly supports measuring from the limit of disturbance at a well site,

rather than from the wellbore, when assessing proximity to unconventional natural gas
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development. The impacts from natural gas development are not confined to the activities
conducted at the wellbore. Equipment is located, and operations are conducted, within the limit of
disturbance that present risks to human health. For instance, the limit of disturbance includes well
pad access roads used by heavy trucks that cause sound, light, and air pollution, such as
particulate matter. New York estimated that a single unconventional well can require as many
6,790 truck trips, 3,950 of which are made by heavy trucks. A school may abut an access road,
but be located relatively far from the wellbore. The use of limit of disturbance is an
acknowledgment that equipment such as tanks, separators, and pumps all create health risks and a
population’s proximity to these pollution sources must be taken into consideration in the
permitting of an unconventional natural gas well.

To create additional clarity and certainty, commentator recommends that “limit of disturbance” be
clearly defined as the boundary identified in the permit applicant’s erosion and sediment control
plan. (221)

Response: To add clarity, the Department added a definition of “limit of disturbance” in
§§ 78.1 and 78a.1.

Comment: Setbacks are too shallow as they stand. My residence is approximately 700 feet from
an operation. It is a nuisance (noise, odors, dust, traffic) and I have evidence it diminished the
market value of my home as indicated by an appraisal for refinancing. Pictures of the proximity
of my property to the site were included in the appraisal report.

I cannot imagine living any closer than I do!
I cannot open my windows as I would like for the noise and dust are intrusive.

The oil and gas industry needs to be regulated as strictly as my septic system and now my manure
management! (208)

Response: Please see responses to comments 268 and 274.

Comment: I would like to urge you to establish setbacks from the wellhead to the nearest
inhabited dwelling, of at least 1000 ft., unless a waiver has been obtained from that property
owner. This will help reduce some noise levels, while also assisting with the dilution of emissions
from the chemicals used in the fracking process, as well as from gas/diesel engines. (260)

Response: Please see responses to comments 268 and 274.

Comment: Buffers for playgrounds, schools national parks etc. should be 1000 feet rather than
200 ft (160)

Response: Please see response to 268.

Comment: The concept of safe distances is referenced both with respect to environmental
features, such as wetlands and streams, and especially children. We believe that human exposures
should be more broadly considered with respect to sensitive populations. Much of our research
now focuses on those “most-at-risk” and we feel stronger and more precise language is required
to identify specific populations that are frequently exposed to environmental risks that are more
impacted because of developmental, gender or age sensitive conditions. (157)
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Response: Please see response to comment 274,

To the extent that the commentator suggests that more protections are needed, the
Department has developed a comprehensive regulatory scheme, in Chapter 78, Chapter 78a
and the other regulations, permits and policies implemented by the Department under
Pennsylvania’s environmental laws to regulate well development activities to ensure
protection of public health, safety and the environment.

All the setbacks in the public resource section are too small to provide the protections needed and
must be expanded to include more sensitive resources, such as private water wells and all our
streams and rivers. Current science supports greater protections; see the compendium from
Physicians, Scientists and Engineers for Healthy Energy:
http://www.psehealthyenergy.org/site/show_list/id/15 The standard must be to AVOID negative
impacts, not mitigate them. The most effective way to protect public resources is to prevent harm
in the first instance. (84)

Response: Please see response to comment 274.

Improve protection from pollution, noise, light and safety from traffic, accidents, and explosions.
DEP should require, at minimum, a one-mile setback of oil and gas wells, waste storage facilities,
and any other infrastructure from the property boundary of any school property or residence,
barn, pasture. This setback should also be applied to locations where other vulnerable populations
reside, including nursing homes, hospitals, day care centers, and communities at a
disproportionate risk of health impacts (such as environmental justice areas). (84)

Response: Please see responses to comments 271, 272, 274 and 289.

Comment: (f)(1) Limit of Disturbance should be extended beyond 200 feet to prompt avoidance.
Mitigation has been difficult, if not impossible in many of these areas of that require special
consideration. (161)

Response: Please see response to comment 268.

Comment: As noted above in the comment on the definition of “public resource agency”, the
definition includes parties that are not public entities. Notification requirements and standing to
file comments are being provided to them without justification. It is recommended that these
provisions should only be provided to truly public agencies with defined legal jurisdictions.

Given the significant uncertainties in how public resources are described and how other critical
communities are defined, impacts to locations considered to be other critical communities may be
unknown to the operator. It seems unreasonable to a have the operator identify the public
resource, describe its uses and functions to the public resource agency, and develop avoidance or
mitigation measures when the public resource agency is the entity that knows about the public
resource. This requirement can put the operator in a difficult position. If, for example, the
resource agency declares a species to be part of another other critical community, that species
could be placed in PNDI without the opportunity for peer review or public input. That could
trigger a series of unnecessary events that could be costly to the operator in terms of time and
money, when in fact the protection may not be necessary or appropriate. And if the DEP
conditions the permit based on the operator's description and the public resource agency's
comments, the DEP may have to defend an appeal of the permit condition when a third party who
might not be a public entity has information necessary to defend the appeal. (334)
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Response: Please see response to comment 280.

Comment: §78.15. (f) (1) lists the situations under which public resource agencies should be
notified “if the limit of disturbance of the well site is located” within 200 feet of a publically
owned park, forest, game land, or wildlife area, State or National scenic river, National natural
landmark, historical or archeological site listed on the Federal or State list of historic places, or
within 200 feet of common areas on a school's property or playground.

The DEP should require notification and not permit a well pad disturbance area to be within 1000
feet of the public recreation or historical properties listed, and should not allow a well pad or any
structures associated with it within a mile of a school property, nursing home, or hospital, public
or private. The citizens have a right to use the recreation facilities that their taxes have paid for
without the disturbance and possible pollution that is caused by the construction or operation of a
well. In addition, populations that are prone to health risks should not be subjected to the noise
and possible pollution from the drilling and operation of a well. (377)

Response: Please responses to comments 271, 272, 274 and 289.

Comment: § 78.15.(f) discusses impacts to public resources and a process for avoiding or
minimizing those impacts. § 78.15(g) indicates that DEP will consider probable harmful impacts
of the well, well site or access roads to public resources and consider conditions to the well
permit to avoid or mitigate those impacts. Conditioning the well permit to address potential
impacts of other activities at the well site and access road is not appropriate. There are other
regulatory avenues under other statutes and regulations to avoid or mitigate those impacts. It is
recommended that this section be revised accordingly.

§3215(e) of Act 13 requires the development by regulation criteria for the department to use for
conditioning a well permit based on its impact to the public resources identified in subsection (c)
and for ensuring optimal development of oil and gas resources and respecting property rights of
oil and gas owners. The process proposed in § 15(f)(2) does not provide criteria as required by
statute. The statements in § 78.15(g) indicating that DEP will consider impacts to the public
resource functions and use, without providing any criteria for use by DEP or the operator, is not
consistent with the legislative intent. Without criteria, it is questionable whether or not DEP is
authorized to condition a well permit for activities related to public resource protection. It is
strongly recommended that DEP develop such criteria and promulgate those criteria in regulation
as required by Act 13. (334)

Response: Sections 78.15(g) and 78a.15(g) have been amended to clarify the criteria the
Department will consider when deciding whether to condition an oil or gas well permit
based on impacts to public resources.

Comment: The 200-foot limit of disturbance distance for a publicly owned park, forest, game
land or wildlife area, historical or archeological site and National natural landmark is too short to
provide adequate protection to those important public resources. Noise and air pollution and the
risk of significant impacts can be far reaching. We suggest this distance be amended to at least a
mile for such public resources.

DEP has added schools to the list of public resources that require additional consideration when
permitting oil and gas wells and longer setbacks of waste storage from school buildings, parks,
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and playgrounds. However, the 200-foot limit of disturbance for common areas on a school's
property is far too small to offer even limited protection from health risks.

To improve protection from pollution, noise, and light, and safety from traffic, accidents, and
explosions, DEP should require, at minimum, a one-mile setback of oil and gas wells, waste
storage facilities, and any other infrastructure from the boundary of any school property. (384)

Response: Please see response to comment 268.

To the extent the commentator suggests that additional protections are needed, Chapters 78
and 78a, as well as other regulations, permits and policies implemented by the Department
under Pennsylvania’s environmental laws, establish a comprehensive regulatory scheme for
oil and gas well development activities to ensure protection of public health, safety and the
environment.

Comment: Ohio had a one and a half mile evacuation zone during a well incident and studies
have shown that the closer to wells the more negative impacts to health and quality of life. (144)

Response: Please see response to comment 285.

Require that all sites for drilling, compressor stations, etc. be at least two miles from public
facilities such as schools, parks, playgrounds, libraries, government buildings, etc. In zoned
communities, require that oil and gas operations be restricted to existing areas zoned industrial
and not be placed within two miles of residential areas. (13)

Response: Please see responses to comments 271, 272 and 274.

Comment: 78a.15(f)(1)(vi)_Water supplies are being affected at much greater distances than 1000’
feet. To accurately assess an area around a public resource that could be affected by an oil or gas
well site, DEP should require a much greater area to be subject to notification and assessment,
requiring mapping and analysis of the geologic properties and hydrologic connectivity of ground
and surface water systems of the area. Distances from a well to water supplies should be based on
this site specific information. Drinking water wells closer to drill sites (less than 1 km) are likely
to be adversely affected by hydraulic fracturing. An EPA report concludes that fluids produced by
hydraulic fracturing contain the original fracturing fluids and natural pollutants from the target oil
and gas formation such as radionuclides and heavy metals. The report also found that because the
fluids are generally stored on site in pits or tanks the accidental release of fracturing fluids can
occur, resulting in groundwater contamination and soil contamination.

Contaminants can migrate very far if fractures or fissures are intersected and the distances are
very specific to the geologic make up, making a “one size fits all” review area of 1000’
ineffective and not supportable by available scientific evidence. Groundwater and surface water
are connected as one system; groundwater moves through the subsurface, emerging to the surface
over time, allowing for pollutants to migrate with the groundwater to water supplies. See
comments above at 78a.15(f.1.i.). An assessment should be done of the potential for impacts to an
area defined by a mapping of underground fractures and fissures that can make migration of
methane more likely, and of the natural subwatershed groundwater flows to assess where a
pollution plume may move and where it may surface, rather than an arbitrary 1000’ review area.

Areas that are prone to methane degassing naturally may be areas that are more likely impacted
by the disturbances that accompany gas well drilling, fracking, and extraction. Aquifer tests have
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found effects of drilling on aquifers for 4,300 feet from the gas well. The connectivity of ground
and surface waters allows contamination from gas and oil operations to travel great distances over
time (days, years, or centuries), even miles from the source of the pollution. Contaminants will
move with groundwater flows laterally and down-gradient. The highly toxic properties of the
fracturing chemicals used and the natural contaminants that are distributed by drilling and
fracturing in the geologic formations pose long-lived health and environmental dangers. If it is
found that the public resource will be inevitably impacted and the damage cannot be avoided or
restored, the permit must be denied by DEP.

Contaminants, including methane, can migrate from gas and oil wells to shallow groundwater and
then to surface water. Methane concentrations were 17 times higher on average in shallow wells
that were within one kilometer of one or more gas wells than in wells without gas wells. Higher
methane concentrations in shallow groundwater occur as a result of oil and gas well drilling and
fracking and from legacy wells that have not been plugged. Methane in water wells and degassing
to the surface endangers people due to the explosive properties and water quality effects;
movement of methane into springs and streams can cause dead zones that are depleted of oxygen,
resulting in severe aquatic life damages such as fish kills and extirpation of species.

Chemicals used in hydraulic fracturing and methane were found in water wells 1-3 km from
Pennsylvania shale gas well sites. Researchers report that DEP concluded that methane had
contaminated the aquifer that supplies water to at least three households located in a Susquehanna
River watershed and cited the company for violating the law and regulations. Additional analysis
by the researchers revealed 2-n-Butoxyethanol and glycols in one of the wells at nanogram per
liter concentrations leading to the conclusion that the pollution was caused by drilling or fracking
fluids from the nearby gas wells. (182)

Response: Please see response to comments 264 and 277.

Comment: 78a.15(f)(1)(i)_DEP should change how it determines a setback that is protective of
publicly owned park, forest, game land or wildlife area; the setback should be much greater and
based on a site specific analysis. It is reported in a report examining potential state park impacts
from gas well development that when hydraulic fracturing occurs in and around a state park,
water quality and water quantity changes occur in groundwater and surface water in the area. If
land within a park is hydrologically connected to land outside the park where a gas well is being
developed, such as being part of a subwatershed, adverse impacts can travel substantial distances,
far greater than 200’. Groundwater and surface water are connected as one system; groundwater
moves through the subsurface, emerging to the surface over time. A groundwater contaminant
plume will spread laterally and downgradient. The contaminated water will flow over time (days,
years, or centuries) to the surface and can emerge within park boundaries if this hydrologic
connection exists.

The high level of toxicity of the chemicals used in hydraulic fracturing and the relatively high
concentration of these chemicals in fluids injected in hydraulic fracturing, poses a danger to
human health and other living resources, affecting park resources and recreationists.

Wildlife and recreational impacts also can carry great distances, such as noise, lights, scenic view
obstruction or degradation and other quality diminishment. DEP should not allow a well pad to be
located upstream in a watershed or subwatershed of a park and a ten mile buffer between a ell pad
and the boundary of a park should be mandatory to minimize the impact on wildlife and
recreationists.
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DEP should establish setbacks based on environmental factors such as watersheds and hydrologic
connectivity, not an arbitrary 200’ to prevent park resource degradation. (182)

Response: Please see response to comments 268, 274 and 277.

Comment: The Proposed 200’ Setback is Inadequate and Should be at Minimum One-half Mile.
Commentator is most concerned with protecting parks and public spaces — and those who visit
them — from the harmful impacts of oil and gas production. Though each of Pennsylvania’s 18
national parks has distinct borders, they are part of their surrounding landscapes. The air quality,
water quality, water quantity and wildlife habitat of our parks can be seriously harmed by
industrial development, including oil and gas drilling, on their borders. Additionally, the visitor’s
experience of these places is threatened by the noise, lights and pollution of industrial facilities,
jeopardizing the robust tourist economies parks support. The need for setbacks from national
parks and public lands is evident, and the proposed two hundred feet setback is simply not
enough to protect the outstanding natural and cultural values, and the visitor experience at
Pennsylvania’s national parks and other public lands. Studies in Wyoming, Utah and Colorado
have repeatedly shown that health risks from hydraulic fracturing activities are greatest for those
living within a half-mile of wells. Health impacts, including cancer, were found to be higher in
those living within a half-mile of wells, resulting from exposure to trimethylbenzenes, aliaphatic
hydrocarbons, xylenes, benzene, and other chemicals. Though these studies were conducted on
residents, the same impacts should be considered for visitors to our national parks and public
lands. The threats of the pollutants produced by oil and gas operations are too great to risk on
those enjoying the outdoors — and supporting an existing tourism economy. With no doubt that
harmful air impacts extend far beyond the 200-foot setback proposed in the Chapter 78 and 78a
draft, the final regulations should require a setback of no less than one-half mile. Similarly, a 200-
foot buffer fails to mitigate visual impacts. Depending on surrounding environmental conditions,
well pads can be seen for miles. The problems are exacerbated at night, when pads are lit with
bright floodlights that can be seen for miles. Where natural gas is flared off, the visual impacts —
as well as air quality impacts - are even greater, both night and day. For tourists, nothing dampens
a visit to a national park quite like the sight of industrial development on its borders, and
increasing the setback from 200 feet to no less than one-half mile would help achieve a better
balance between resource development and tourism. Finally, an increase in the setback of wells
from national parks and other public lands would help mitigate other harmful results of the
production of oil and natural gas, such as the increase in large truck traffic. The Pennsylvania
DOT estimates that the average Marcellus well requires an average of 1,400 truck visits during
the productive life of the well. These trucks also generate air quality and noise impacts, and also
can cause major damage to rural roads and traffic problems for park visitors. The combined
impacts created by the close proximity of oil and gas wells to national parks and park visitors are
such that 200 feet simply is not sufficient.

In order to protect tourists, their experience, and the economies they support, Commentator
recommends expanding the Pennsylvania setback requirement from national parks and public
spaces from 200 feet to one-half mile. (175)

Response: Please see responses to comments 268 and 277.

Comment: We are very appreciative of the efforts the Commonwealth is making to protect public

resources where oil and gas development activities occur. We have a few comments on this
section, organized by subsection.

131



323.

324.

§ 78a.15 (H)(1)(1) and § 78.15 (H)(1)(i) - We recommend the DEP add the following language (in
bold italics), “in or within 200 feet of a publicly owned or administered park, forest, game land or
wildlife area.” Adding “or administered “would address a subset of management situations in a
variety of units and affiliated areas within the National Park System, as we explain in more detail
below. We also recommend the notification requirements be greater than 200 feet. We recommend
1,000 feet as the notification distance from the edge of the well pad. At this distance there is a
reasonable potential for subsurface impacts from gas migration associated with possible over-
pressuring of the annulus, as well as potential surface impacts to natural sounds and night skies,
wildlife, viewshed and other resources within National Park System units and affiliated areas.

We also recommend language clarifying that any property acquired and/or developed with federal
grant assistance from the Land and Water Conservation Fund (LWCF) is subject to LWCF Act
Section 6(.£)(3) restrictions to outdoor recreation uses in perpetuity unless such uses are approved
by the National Park Service pursuant to the LWCF post-completion regulations at 36 CFR 59.3.
Each LWCEF grant-assisted site is encumbered by a Section 6(£)(3) boundary identifying the
property subject to these provisions. The LWCF 6(f)(3) restricted areas may or may not include
all property within the formal boundary of the public outdoor recreation/park area in question.
For the Commonwealth, the governor-appointed LWCF State Liaison Officer is Ms. Lauren
Imgrund , of the Department of Conservation and Natural Resources (DCNR) whose
responsibility is to ensure that all LWCF 6(+)(3) restricted property throughout the
Commonwealth, including all state and local lands, are used for public outdoor recreation
purposes pursuant to the Act and implementing regulations. DCNR can provide more information
on LWCF funded areas within the Commonwealth subject to these restrictions. More information
on LWCF funded lands is provided below. (200)

Response: Please see responses to comments 268 and 277.

To the extent that the commentator suggests language that clarifies that land acquired with
grant assistance from the LWCEF is subject to the LWCF Act, the Department declines to
make this suggested change as it is not appropriate to restate such federal requirements in
this rulemaking.

Comment: Application Requirements (§ 78.15 and § 78a.15} commenter believes the term
“wildlife area” should be changed to “wild area” as defined in 17 PA § 27.4. Wild area definition
and guidelines. The term “wildlife area” does not appear to be defined elsewhere in PA regulation
and it is unclear to what specific land areas this term refers. (205)

Response: The Department has considered this comment and declines to make the suggested
change to this rulemaking. The Department declines at this time to define this term. If the
need for further clarification becomes apparent during implementation of this provision, the
Department will develop guidance to address any identified issues.

Comment: 78a.15(f)(1)(ii) and 78.15(f)(1)(ii) - Section 78.15(f)(1)(ii) references a “corridor” of a
state or national scenic river. This term is not defined within the regulations and the subparagraph
does not reference a separate law, rule or regulation for the definition of “corridor.” As a result it
is unknown what the meaning of “corridor” is for purposes of this subparagraph and Chapter 78.
The IRRC' s comments also suggest that clarity could be improved by defining this term. /RRC
Comments at pg. 7. (190)

Response: The Department declines to define the term at this time. The term “corridor of a
state or federal national scenic river” is a term that is currently a component of the well
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permit application process. As part of the current well permit application process
applicants must identify whether the proposed well is within the corridor of state or national
scenic river. This is a detailed process that requires looking at maps developed by the
Department of Conservation and National Resources and the National Park Service. For
these reasons, it is more appropriate to develop guidance in policy. Accordingly, to the
extent that more guidance is needed beyond what is already provided in the well permit
application materials, the Department will provide any needed guidance.

§ 78a.15 (f)()(ii) and § 78.15 (f)(1)(ii) - We recommend that the language be changed from “in or
within the corridor of a state or national scenic river” to “in or within the corridor of a state
designated scenic river or a unit of the National Wild and Scenic River System” to more
accurately reflect the range of potential designations. (200)

Response: To the extent that the commentator suggests that clarity is needed relating to the
term “corridor of a State or National scenic river”, please see response to comment 324.

Comment: (78a.15(b.2)(f)(1)(i1)) The commentator recommends the Department provide a
definition or additional clarifying language to the phrase “corridor of a state or national scenic
river”. (210)

Response: Please see response to comment 324.

Comment: 78a.15(f.1.ii.) Should be changed to: In, within, or within view of the corridor of a
State or National Wild and Scenic River under the National Wild and Scenic Rivers Act or scenic
or protected river under other special protection designations including Exceptional and High
Quality Waters. (182)

Response: To the extent that the commentator suggests that clarity is needed relating to the
term “corridor of a State or National scenic river”, please see response to comment 324.

To the extent that the commentator suggests additional public resources be added to the list
in §§78.15(f)(1) and 78a.15(f)(1), please see comment 264.

Comment: § 78a.15 (f)(1)(iii) and § 78.15 (f)(1)(ii1) -National Natural Landmark -We recommend
the notification distance be 1,000 feet from the edge of the well pad. As noted above, at this
distance there is a reasonable potential for subsurface impacts from gas migration associated with
possible over pressuring of the annulus, as well as potential surface impacts to natural sounds and
night skies, wildlife, view sheds, and other resources. (200)

Response: Please see responses to comments 268 and 277.

Comment: The DEP is defining and creating regulations regarding critical communities.
Presently, there are two large diameter, high pressure gathering lines within our township which
have been routed through the timber rattlesnake's habitat. I've been extremely concerned about
that and that the fact that the public had no input in that permitting process. In fact, this area
previously was the largest contiguous timber rattlesnake habitat in Pennsylvania. There has been
so much disturbance in that area to accommodate energy that [ am wondering how exactly our
timber rattlesnakes are faring. Is that area still considered contiguous? Has their habitat been truly
protected? What are the long term ramifications of destroying their dens? (278)
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Response: To the extent that the commentator is inquiring about a particular project or
project area, those comments are outside the scope of this regulation. To the extent that the
commentator suggests that additional protections are needed in the pipeline permitting
process, this rulemaking does not address pipeline permitting.

Sections 78.15(f) and 78a.15(f) provide a process for the Department to consider the impacts
of a well, well site or access road on the listed public resources, including other critical
communities as that term is defined in § 78.1. This process includes coordination with the
applicable to public resource agencies to ensure that probable harmful impacts to those
species are addressed during the permit review process.

Comment: In Section 78a.15(f) the Department originally proposed to equate “critical
communities” with “special concern species.” We objected to this provision because, among other
reasons, it “create[d] tremendous uncertainty about a permit applicant’s obligations with regard to
an ever-changing and undefined list.” The Department has now proposed a definition of “other
critical communities,” however the same problems remain and have been significantly
compounded. The definition now proposed is so vague and general as to potentially encompass
every plant and animal species on earth, except those listed as T&E species [“Plant and animal
species not listed as threatened or endangered ... including...”]. Moreover the list of examples
following the word “including” are equally vague using terms that are undefined in any law or
regulation and are apparently open to evolving interpretation by anyone. To the extent the terms
are intended to refer to certain species, areas, features, and/or communities on the Pennsylvania
Natural Diversity Inventory (PNDI) database, such designations are not done by rulemaking, nor
are they clearly defined there either. Accordingly, DEP is improperly seeking to create a binding
regulatory requirement in excess of its statutory authority. Since permit applicants would be
required to undertake extensive and expensive procedures, pursuant to Section 78a.15(f)(1)(iv), if
a well site is “in a location that will impact other critical communities,” it is essential to know
exactly what species, areas, features, and communities are covered and to be able to establish the
locations of those species, areas, features and communities. The proposed definition fails to
provide any meaningful details, guidance, or criteria and should be eliminated.

More fundamentally, the Department’s authority to regulate the potential impact on public
resources derives from Section 3215(c) of Act 13. In fact, the term “other critical communities” is
used in that subsection and nowhere else in Act 13, nor is it used in any other statute relied upon
as authority for these regulations. However, in the Robinson Township decision (Robinson Twp.
et al v. Commonwealth, 83 A.3d 901 (PA 2013)), the Supreme Court enjoined the application of
Section 3215(c). Accordingly, the Department lacks the authority to regulate with regard to “other
critical communities” specifically and lacks the legal authority to implement Section 3215(c) in
its entirety. Section 78a.15(f) should be stricken.

Section 78a.15(g) replicates, in part, the language of Act 13 Section 3215(e) which recognizes the
oil and gas owners’ property rights to develop the oil and gas resources. However, Section
3215(e) also requires the EQB to develop by regulation criteria for the DEP to utilize in the
imposition of any permit conditions to protect public resources while respecting those property
rights and ensuring optimal development of those resources. DEP has not proposed any such
criteria. The rule thus fails to comply with Act 13, which requires that the EQB develop these
criteria in this rulemaking.

Taken together, Section78a.15(f) and the definition of “Other Critical Communities” exceed the
Department’s legal authority as determined by the Supreme Court and provide a definition that
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not only far exceeds any rational interpretation of legislative intent but is also so ambiguous and
subjective as to be arbitrary and capricious. (210)

Response: To the extent that the commentator argues that the Department lacks authority
for these provisions, please see response to comment 262.

The Department agrees that greater clarity is needed regarding the definition of “other
critical communities” and has amended that definition in §§ 78.1 and 78a.1.

The Department has determined that the public resource impact screening provisions as
outlined in Section 78.15(f)-(g) and 78a.15(f)-(g) are reasonable, appropriate and necessary
to ensure that the Department has complied with its obligation to protect public resources
under Article I, Section 27 of the Pennsylvania Constitution, the Administrative Code of
1929, the 2012 Oil and Gas Act, the Clean Streams Law, the Dam Safety and Encroachments
Act, the Solid Waste Management Act and other statutes. Please see the response to
comment 262.

Under Section 3215(c)(4) of the 2012 Oil and Gas Act, the Department has a legal obligation
when reviewing a well permit application to consider the impacts to public resources
including “other critical communities.” The phrase “other critical communities” is defined
in the final rulemaking to mean species of special concern identified through the
Pennsylvania Natural Diversity Inventory (PNDI) consistent with the Department’s past
practices and policies. Under Section 3274 of the 2012 Qil and Gas Act, the Environmental
Quality Board has the authority to promulgate regulations necessary to implement the
statute.

The Department’s well permit application materials and its “Policy for Pennsylvania
Natural Diversity Inventory (PNDI) Coordination During Permit Review and Evaluation,”
Doc. No. 021-0200-001 establish a process that has been and continues to be in use by well
permit applicants to identify and consider species of special concern. The final rulemaking
codifies this process and is consistent with the Department’s long-standing use of PNDI to
fulfill its responsibility to consider impacts on species of special concern when issuing
permits under various environmental statutes.

In response to comments, the final rulemaking amends the definition of “other critical
communities” to clarify that this term applies only to those species of special concern that
appear on a PNDI receipt. Also in response to comments, the Department removed the
provisions in the draft-final rulemaking relating to specific areas within the geographical
area occupied by a threatened or endangered species and significant non-species resources.
These changes were to ensure that the definition reflects the existing PNDI process.

The process for consideration of public resources in Sections 78.15 and 78a.15 makes
appropriate use of information available in the PNDI database from the public resources
agencies with the authority, knowledge, and expertise to identify and protect species of
special concern. Sections 78.15(f) and 78a.15(f) outlines a reasonable and appropriate
process that provides important information to the Department to evaluate potential
impacts and to assess the need for additional conditions in the well permit using the criteria
in Section 78.15(g) and 78a.15(g). This rulemaking is consistent with the Pennsylvania
Constitution and applicable statutes and does provide reasonable and appropriate
protections for public health and safety and the environment.
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331. Comment: Presumably, one will be informed of the presence of these non-listed species and non-
species resources by utilizing the Pennsylvania Natural Diversity Index (“PNDI”) database and
obtaining a PNDI receipt with a hit for such non-listed species and non-species resources. PNDI,
however, does not use the term “critical communities,” but when certain non-listed species come
up in the PNDI database, a PNDI receipt indicates that “special concern” species may be
impacted by the project. “Special concern” species, however, are not defined in any state or
federal statute or regulation, and no agency or entity that populates the PNDI database utilizes a
consistent or public standard or process for the categorization of such species. These decisions are
made without public notice, input, rulemaking or peer review.

Thus the proposed list of “critical communities” to be newly protected through the creation of
well permit conditions, pursuant to a new process that would have agencies other than PADEP
create well permit obligations, cannot create certainty or predictability for those who would
obtain well permits in Pennsylvania because the definition incorporates lists of species and non-
species resources that can change without notice on a daily, weekly or monthly basis. And while
the term “critical communities™ is not defined in Act 13 or elsewhere, its meaning should be
considered in the context in which it was used—alongside of “rare and endangered” flora and
fauna. “Rare” and “endangered” are terms that do have definitions and a process for
categorization by the Pennsylvania agencies tasked with the protection of species, such as the
Department of Conservation and Natural Resource, the Pennsylvania Game Commission, and the
Pennsylvania Fish and Boat Commission. But by protecting all non-listed species, and adding
such categories as “tentatively undetermined” and “candidate” to its proposed definition, PADEP
has departed far from the General Assembly’s use of the word “critical” communities in Act 13.
The use of the term “critical” communities indicates that such communities are in dire need of
protection, comparable to the status of threatened or endangered species. Threatened and
endangered species, however, are only listed after thorough review, public notice and rulemaking
procedures, and generally accepted scientific review. PADEP’s definition of “critical
communities” would elevate all non-listed species, as well as various non-species resources, to
levels of protection comparable to those for threatened or endangered species without any public
input or science to justify such protection. Further, having inserted a definition of “critical
habitat” (borrowed from the PNDI Policy) in subpart (2) of its proposed definition of “critical
communities,” PADEP would read Act 13 as creating an obligation for PADEP to consider the
“habitats” of “critical habitats.” The context and language of Act 13 Section 3215 (c)(4) simply
do not support a definition of “critical communities” that would include either critical habitats or
non-species resources, such as those listed in subparts (2) and (3) of the new definition in the
draft final rules.

Request that the Department Clarify at what stage is the species to be considered “proposed”?
The listing has multiple steps. Also the USFWS recently has proposed several species for listing
then withdrawn that proposal. So the listing does not always turn into a listing,.

Finally, Act 13 expressly requires EQB to develop criteria by regulation for PADEP to use if it
imposes permit conditions based on impacts to any public resources, including habitats of critical
communities. Such criteria must ensure the “optimal development of oil and gas resources” and
respect “property rights of oil and gas owners.” The draft final rules, however, do not create any
criteria for the PADEP to utilize in conditioning well permits to protect against harmful impacts
to public resources, further compounding the uncertainties created by the proposed definition of
“critical communities.” (232)

Response: Please see response to comment 330.
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To the extent the commentator suggests that these provision provide public resources
agencies the ability to create well permit conditions, please see response to comment 280.

To the extent the commentator suggests clarified criteria in §§ 78.15(g) and 78a.15(g), please
see response to comment 315.

Comment: 78a.15(f) Threatened and Endangered Species - The proposed rule, with no definition
for “Other Critical Communities” creates an overly broad and unworkable program for protection
of threatened and endangered species.(232)

Response: The final rulemaking contains revised definitions for the terms “other critical
communities” and “threatened and endangered species.”

Comment: The Commentator asserts that the Department’s authority to regulate the potential
impact on public resources derives from Section 3215(c) of Act 13 of 2012 and that the Supreme
Court enjoined application of that section. The Commentator contends that the term “other critical
communities” is used in that subsection and nowhere else in Act 13 and that the term is not used
in any other statute relied upon as authority for these regulations. The Commentator suggests that
§78a.15(f) and the definition of “Other Critical Communities” exceed the Department’s legal
authority as determined by the Supreme Court and provide a definition that not only far exceeds
any rational interpretation of legislative intent but is also so ambiguous and subjective as to be
arbitrary and capricious. (210)

Response: Please see responses to comments 262 and 330.

Comment: The direct and indirect costs of the new proposed standards are so high that they will
discourage small, independent conventional oil and gas well operators from further development.
First, because a small, independent conventional well operator does not have the expertise to
determine the presence of a special concern species, the operator will be required to hire an expert
on animals and plants to make that determination in almost every case. Second, should the expert
conclude that the desired well site may impact “other critical communities,” the operator will
have to make a choice between the costs of developing a mitigation plan and pursuing the permit
and the cost of being deprived of the value of his/her minerals. Given the lack of guidance as to
what an acceptable mitigation plan would look like, the cost to develop such a plan is unknown.
Third, because the meaning of “other critical communities” is so uncertain, the risk of being
found in violation of the regulation at some point in the future is high. (201)

Response: The Department disagrees that coordination with public resource agencies to
consider impacts to other critical communities will impose an economic hardship on
conventional oil and gas operators. These operators are currently required to identify the
habitats of special concern species where the proposed well site or access road will be
located and describe measures proposed to be taken to avoid or mitigate impacts to special
concern species. The applicant must provide a PNDI receipt with the well permit
application and, if a potential impact is identified, the applicant must notify the applicable
public resource agency. The applicant should also be consulting with the agency to identify
appropriate avoidance and/or mitigation measures. As this is an existing well permit
application component necessary to comply with the statutory requirements, this final
rulemaking does not impose any new financial burden.

Also, please see response to comment 330.

137



335. Comment: The provision of the proposed final rule requiring a conventional well operator who
proposes to construct a well site in a location that will impact a “species of special concern” to
obtain approval from the Department as part of the permitting process is not in the public interest
and should be withdrawn. (201)

Response: Please see response to comment 262.

336. Comment: The Department's definition of “other critical communities” to include “species of
special concern” is not consistent with the statutory authority of the Department or with the
intention of the General Assembly. Act 13 provides that “[o]n making a determination on a well
permit, the department shall consider the impact of the proposed well on public resources,
including but not limited to “...[h]abitats of rare and endangered flora and other critical
communities.” 58 Pa.C.S. § 3215(c)(4). The phrase “other critical communities” is not defined by
statute, and was carried over verbatim from the 1984 Oil and Gas Act. 58 P.S. § 601.205(c)(4)
(repealed). When the 1984 Oil and Gas Act was enacted, the concept of “species of special
concern” - which are species of plants and that are neither threatened nor endangered - did not
even exist. According to the Pennsylvania Biological Survey, that concept was first introduced in
a publication entitled Species of Special Concern in Pennsylvania, H.H. Genoways and F.J.
Brenner, eds, Carnegie Museum of Natural History, Special Public No. 11, Pittsburgh PA 1985),
pgs. 3-5, the year after the 1984 Oil and Gas Act was enacted. The concept of species of special
concern does not appear in statute. While Act 13 does authorize the EQB to develop regulations
implementing 58 Pa.C.S. § 3215(c), that does not give the Department a blank check to codify an
amorphous concept that did not even exist in 1984. Indeed, the decision to equate “other critical
communities” with “species of special concern” represents a policy decision of such a substantial
nature that it requires an act of the General Assembly before it can become law. We join others
who have questioned the legal authority of the Department to define “other critical communities”
in this manner. (201)

Response: Please see response to comment 330.

337. Comment: Confidence in the Department's ability to develop a single, publicly-available database
of species of special concern that will not result in a major cessation of oil and gas development is
lacking. The Pennsylvania National Diversity Inventory (PNDI) includes every natural plant
community that occurs in Pennsylvania as a species of special concern. The Pennsylvania Natural
Heritage Program (PNHP) also maintains a list of special concern species, which includes non-
species, partial designations, and entries with no designations at all. The PNHP list also changes
on a regular basis. (201)

Response: Please see response to comment 330.

338. Comment: The Department did not comply with the provisions of the Regulatory Review Act or
the regulations of the IRRC in promulgating the proposed standards in the draft final rule
governing well operations that impact “other critical communities.” (201)

Response: The Department conducted the requisite analyses in developing the final-form
rulemaking provisions. These analyses are reflected in the Regulatory Analysis Form,
preamble and other rulemaking documents. Among other things, the Department
considered the potential costs, benefits, need, impacts on small businesses, alternatives and
other potential impacts of the rulemaking provisions. The final-form rulemaking represents
the Department’s revisions to the rulemaking provisions after careful consideration of all
comments received during the rulemaking process and of the additional public input. The
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Department complied with the requirements of the Regulatory Review Act and other
applicable Pennsylvania statutes. The revisions to Chapters 78 and 78a are consistent with
the Pennsylvania Constitution and applicable statutes and provide reasonable protections
for public health and safety and the environment.

Comment: The Department's regulatory analysis form is silent on the need for greater protection
for species of special concern. It also does not explain how conventional oil and gas operations
place these species in danger of becoming threatened or endangered. (201)

Response: Please see responses to comments 262, 330 and 338.

Comment: The Department's regulatory analysis form does not reflect the Department's
consideration of the direct and indirect costs of the proposed standards or the economic impact
that those standards would have on small businesses. As explained above, in order to avoid
running afoul of this regulation, a small independent conventional well operator will have to incur
- at a minimum - the cost of hiring an expert in animals and plants in order to determine whether a
desired well location will impact “other critical communities.” If the project is to move forward,
the operator will then incur the cost of preparing a mitigation plan and negotiating with the public
resource agency and the Department on well location and permit conditions. All to extract his
own minerals. (201)

Response: Please see the Department’s response to questions 17, 18, 19, 22, 23, 24 and 27 in
in the Regulatory Analysis Form for the final form rulemaking for detail regarding small
businesses and how they were considered during the rulemaking process.

Please see responses to comments 262, 330 and 338.

The Department amended the definition of “other critical communities” to clarify that it
term applies only to those species of special concern that appear on a PNDI receipt. Under
existing well permit application requirements, all well permit applicants must submit a
PNDI receipt to demonstrate compliance with applicable law. Conducting a PNDI search
and generating a PNDI receipt places no new additional cost on well operators. .

Comment: The process to be employed following a determination that the location of a proposed
well site will impact “other critical communities” is equality unclear and ambiguous. The
operator is required to contact the public resource agency responsible for managing the public
resource upon which the critical community is located and provide a copy of a plat and mitigation
plan in order to solicit its comments and recommendations. Then the operator has to provide all
of this information to the Department so that it can determine whether the well site “poses a
probable harmful impact to a public resource.” If it does, than the Department can include
unspecified conditions in the permit to avoid or mitigate those impacts. There are no standards
limiting the Department's discretion. If the operator appeals to the Environmental Hearing Board
(EHB), the department has the burden of demonstrating that “the conditions were necessary to
protect against a probable harmful impact of the public resource.” This is a one-sided standard,
which ignores the requirement that the regulations reflect a balanced approach taking into account
the “optimal development of oil and gas resources” and “property rights of oil and gas owners.”
58 Pa.C.S. §3215(f)(1). (201)

Response: Please see responses to comments 262, 315, 330 and 338.

Comment: In section (f) (1) (IV) — we see again the mention of “critical communities”.

139



343.

344,

345.

Commenter supports this inclusion in the application requirements. We are in agreement with the
proposed rulemaking in this section, lest one bulldozer destroy irreplaceable bird, mammal,
reptile, amphibian, and plant habitat and millions of years of geology. (176)

Response: The Department acknowledges this comment.

Comment: 78a.15(f)(1)(iv)_Critical communities should be revised to include: National
Recreation Areas, National Wildlife Refuges, and other nationally protected areas. (182)

Response: The Department declines to add national recreation areas, national wildlife
refuges and other nationally protected areas to the definition of other critical communities
because, as the Department clarified in its amendment to the final rulemaking, this term
applies only to plant and animal species.

To the extent the commentator suggests additions to the list of public resources, please see
response to comment 264.

Comment: 78a.15(f)(1)(iv) and 78.15(f)(1)(iv) - These sections would require notification to
public resource agencies when the project will impact other critical communities. As noted above,
the term “other critical communities” is vague and uncertain. Seneca continues to suspect that
other critical communities is intended to refer to critical habitat as that term is defined under the
Endangered Species Act, and that the reference to special concern species is referring to that term
as defined in the DEP's Policy for Pennsylvania Natural Diversity Inventory (PNDI)
Coordination During Permit Review and Evaluation. Assuming that is the case, treating PNDI as
equivalent to the Endangered Species Act is inappropriate as the standards for PNDI are vague,
undeveloped and significantly different from the Endangered Species Act. 1t is rather arbitrary for
the DEP/EQB, absent any direction from the General Assembly and absent vetting the processes,
procedures and standards of PNDI through full regulatory review and scrutiny in accordance with
the Regulatory Review Act, 71 P.S. §§ 745.1 et seq., to take a DEP Policy and make it equivalent
to a Federal standard for purposes of state well permit applications. Seneca recommends that the
definition of “other critical communities” be removed from the proposed regulations and that this
subparagraph be revised to read: “(iv) In a location that will impact a critical habitat or species as
defined in the Endangered Species Act.” (190)

Response: The Department disagrees, please see response to comment 330.

Comment: Under the Final Rules, a company making an application for drilling must not only
give notice to the public service agencies responsible for managing the locations of threatened or
endangered plant and animal species, but under the proposed Final Rules they must also give
notice to the public service agencies responsible for other critical communities in the drilling
area. If the audience is wondering what are the other critical communities, they are all plant and
animal species not listed as threatened or endangered by a public service agency. So, notice must
be given to the agencies responsible for locations where there are threatened and endangered
species, and to the agencies that are responsible for locations where there are plant and animal
species that are not threatened or endangered. That sounds like all plant and animal species to me.
There are some examples given in the Final Rules. Among the inclusions in that group would be
plant and animal species classified as “rare”, tentatively undetermined, or a candidate, taxa of
conservation concerns, and special concern plant populations.

There is no place in the Final Rules, however, that defines these critical communities. The PA
Natural Diversity Index, typically referred to in such instances for help, does not use or define the
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term critical communities. While it does use the term special concern plant populations, it does
not define that term, and there is no definition of special concern plant population in any federal
or state statute or regulations.

This is quite troublesome. Plant populations appear on the threatened or endangered lists only
after a thorough review, public notice and rulemaking, which, we would presume includes
scientific support for that designation. That is the same process these Final Rules have undergone.

Because, however, there is no statutory procedure for determining what is a critical community,
or what is a plant species of special concern, each public resource agency can define it differently,
independently creating its own list, without any requirement that there be public notice and
rulemaking, or that there be scientific support for the designation. As a result, there could be
inconsistent decisions by different agencies about what constitutes a critical community or special
concern plant population, and the lists could change monthly, weekly and even daily since there is
no statutory procedure to create the lists.

If Chapter 78 is to be applied consistently and fairly to all drill operators in the application
process, there must be consistency in the application requirements. The proposed Final Rules do
not provide that consistency and could interfere and prevent future development without due
process, and do not fairly balance the interests of the public with the energy community. I urge
the Agency to reconsider the proposed Final Rules to be sure they provide due process in all
aspects and also to ensure there is adequate time for public comment. (349)

Response: Please see response to comment 330.

Comment: Other critical communities: This expands the requirement from identifying and
protecting threatened and endangered species to identifying and protecting “other critical
communities.” Other critical communities have not gone through the public listing or review
process and includes many items that one governmental agency or another has decided internally
are worthy of protection. Again, there is lots of room for misuse of this unrealistic expansion of
the intent of protecting threatened and endangered species. (343)

Response: Please see response to comment 330.

Comment: The new proposed standards will have a severe adverse effect on the productivity of
small, independent conventional well operators. The up-front costs to investigate whether a
desired well location will impact “other critical communities” will make it less likely that those
operators will commit the funds necessary to develop a new conventional well. This in turn will
make them less productive. (201)

Response: Please see responses to comments 330 and 334.

Comment: (78a.15(b.2)(f)(1)(iv)) In this subsection, the Department originally proposed to equate
“critical communities” with “special concern species.” The commentator objected to this
provision because, among other reasons, it “create[d] tremendous uncertainty about a permit
applicant’s obligations with regard to an ever-changing and undefined list.” The Department has
now proposed a definition of “other critical communities”’; however, the same problems remain
and have been significantly compounded. We incorporate by reference our comments to the
definition of “other critical communities” in § 78a.1 and our cover letter to these comments,
which describe our concerns and propose that the definition fails to provide any meaningful
details, guidance or criteria and should be eliminated.
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Pursuant to IRRC’s April 14, 2014 letter, EQB must provide a “more detailed explanation of the
rationale for this subparagraph, why it is needed, how it will be implemented, why it is legal, and
why it is consistent with the intent of the General Assembly and Act 13.” Neither EQB nor
PADEP has provided this information. (210)

Response: Please see responses to comments 262 and 330.
Please also see regulatory analysis form for the final-form rulemaking.

Comment: Other critical communities - this expands the requirement from identifying and
protecting threatened and endangered species to identifying and protecting “other critical
communities”. Other critical communities have not gone through the public listing or review
process and includes many items that one governmental agency or another has decided internally
are worthy of protection. Again, there is lots of room for misuse of this unrealistic expansion of
the intent of protecting threatened and endangered species and the Department should only
require an evaluation of listed threatened or endangered species. (335)

Response: Please see responses to comments 262 and 330.

Comment: 78.15 Application requirements.

(f) ...construct a well site...that may impact a public resource in paragraph (1)...

(1) (iv) “In a location that will impact other critical communities”.

Can this public resource be better defined (see comment under Definitions)? This requirement is
extremely vague and does not give the operator direction with regards to determining what the
other critical communities might be an exposure? How do we determine if we might impact
them? What is the definition of impact? Are there distance restrictions that might be applied
depending on the critical community? How does an operator plan future development without
such information? (204)

Response: The Department amended the definition of the term “other critical communities”
in §§ 78.1 and 78a.1. In this amended definition, the Department clarifies that it applies
only to those species of special concern that appear on a PNDI receipt.

Comment: It is recommended that the “other critical communities” be limited to locations that
have been identified and listed by truly public entities through a process that includes public
comment, and that a “public resource agency” be required to follow procedures under the
regulatory review process when listing a species for protection. This would minimize the
frequency of permit conditions leading to appeals, and would help to assure that “other critical
communities” that truly deserve protection are properly identified and protected in a legal
manner. (334)

Response: The Department disagrees, please see response to comment 330.

Comment: § 78a.15(f)(1)(v) and § 78.15(t)(1)(v) -Historical or archaeological site - We believe the
notification distance should be greater than 200 feet. Five hundred feet is likely not a great
enough distance when there are vibration and other construction effects that may disturb or
undelmine the structural integrity, and historic and visual character of such a site. For purposes of

notification we again recommend 1,000 feet for these and for the reasons cited in our comment
above at § 78a. 15 (f)(1)(i). (200)
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Response: Please see response to comment 268.

Comment: We are encouraged by the Department’s wording § 78a.15(f)(1)(vi), requiring that the
applicant notify the Department if the limit of disturbance of the site lies within 1000 ft. of an
extraction point used by a water purveyor. (163)

Response: The Department acknowledges this comment.

Comment: There are significant concerns with this proposed section which includes water
purveyors, municipalities, and school districts within the list of public resource agencies that
would have authorities and responsibilities within 78.15 and 78a.15 to review and condition oil &
gas permits. Of particular concern here is the fact that the term “water purveyor” includes not
only public utilities or other public entities, but also many private companies or organizations that
provide drinking water to a sufficient number of individuals (25 or more individuals for 60 or
more days per year) or via 15 service connections. For example, a company/facility with 25 or
more employees that supplies its own drinking water would be defined as a “water purveyor” and
as such, a “public resource agency” under the proposed definitions. Classifying those types of
private entities as “public resource agencies” with the associated roles and responsibilities
outlined in 78a.15 is inappropriate, particularly without any associated Regulatory Impact
Analysis of the consequences. (169)

Response: The Department has determined that the public resource impact screening
provisions as outlined in Section 78.15(f)-(g) and 78a.15(f)-(g) are reasonable, appropriate
and necessary to ensure that the Department has complied with its obligation to protect
public resources under Article I, Section 27 of the Pennsylvania Constitution, the
Administrative Code of 1929, the 2012 Oil and Gas Act, the Clean Streams Law, the Dam
Safety and Encroachments Act, the Solid Waste Management Act and other statutes. Please
see the response to comment 262.

Under Section 3215(c)(4) of the 2012 Qil and Gas Act, the Department has a legal obligation
when reviewing a well permit application for an unconventional well to consider the impacts
to public resources including “sources used for public drinking water supplies . ...” Section
3215(a) provides that public drinking water supplies include water wells, surface water
intakes, reservoirs or other water supply extraction points used by a water purveyor.
Section 3213 of the 2012 defines “water purveyor” as the owner of operator of a public
water system as defined in the Pennsylvania Safe Drinking Water Act or any person subject
to the Water Rights Law. Accordingly, the Department has a statutory obligation to
consider the impacts of a proposed well of public drinking water supplies used by water
purveyors as that term is defined in the 2012 Oil and Gas Act.

The language and requirements outlined in §§ 78.15 and 78a.15 the Department mirrors
these statutory obligations. Any change to these provisions should be to the 2012 Oil and
Gas Act.

Because this is not a statutory requirement when reviewing a conventional well permit the
Department has amended the definition of “public resource agency” in 78.1 and deleted the
reference to water purveyors.

Comment: The scope of the public resource protections affecting school common areas and

playgrounds must be extended from 200 feet to one mile. The proposed 200 foot radius does not
accurately account for the risks posed by unconventional natural gas development. Limiting the
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rule to those public resources within 200 feet of the well site excludes many public resources that
will be subjected to probable harmful impacts of unconventional natural gas development.

Based on the available public health research, and past experience with unconventional natural
gas development accidents, school common areas and playgrounds within one mile of a well site
can face probable harmful impacts from the development—the distance may be even greater.
Therefore, the scope of the public resource protections must be extended to areas within one mile
of the limit of disturbance.

First, in assessing the scope and extent of probable harmful impacts, it is important to be mindful
of the fact that school common areas and playgrounds are populated by children, a group
particularly vulnerable to pollution. Children eat, drink, and breathe more per unit of body weight
than adults, they are likely to be more active and spend greater amounts of time outdoors, their
young age means that diseases with long latency periods—such as cancers—will have more time
to manifest, and as compared to adults, children have a diminished ability to metabolize and expel
chemicals. All of these factors compel one to afford children, and where they are known to
congregate, special consideration when developing policies to protect them from harmful
pollutants.

Second, the public health research shows that populations living within one mile of
unconventional natural gas development are adversely affected. In a study conducted in
Washington County, Pennsylvania, residents living within one kilometer of a gas well, as
compared to those living within two kilometers, reported suffering from higher numbers of
respiratory symptoms and skin rashes. In Colorado, researchers found higher rates of birth defects
and low birth rates in children born to mothers living within 10 miles of unconventional natural
gas development sites as compared to those living more than 10 miles from unconventional
natural gas development. Finally, in another Pennsylvania study, researchers found that women
living women living within 2.5 kilometers of a well site, as compared to those living farther away,
gave birth to children with lower average weights and children likely to be at low weight births.
The available research clearly demonstrates that adverse health impacts associated with
unconventional natural gas development extend well beyond 200 feet of the well site.

Third, mandatory evacuation zones imposed in response to well site accidents show that harms
can be expected at distances far exceeding 200 feet from the well site. In October 2014, in Ohio, a
well accident “released millions and millions of cubic feet of gas” creating a situation a local
official described as “very dangerous,” and required a crew to be flown in from Texas to get the
well under control. A two mile evacuation zone was instituted that required 400 homes to be
evacuated. In another Ohio well accident occurring in December 2014, officials evacuated homes
within 1.5 miles of the well site. Nine days after the evacuation, displaced residents were still
unable to return to their homes. In Dunkard Township, Pennsylvania, the Chevron well explosion
required the imposition of a half-mile police perimeter around the site. As the evacuation zones
suggest, threats from unconventional natural gas development can be felt at distances much
greater than 200 feet from the well site.

Fourth, Pennsylvanians place great faith in the state unconventional natural gas development
regulations. Many residents will view the 200 foot scope as a signal that at distances greater than
200 feet, their children will be safe from the harmful health impacts of unconventional natural gas
development. As discussed above, the evidence clearly shows otherwise. Residents must be
responsibly informed of the risks associated with unconventional natural gas development so that
they can make prudent decisions to ensure the safety of their children. This rule will confuse

144



parents and drive the false belief that their children will be safe when more than 200 feet from an
unconventional natural gas development well site.

The DEP has rightly concluded that school common areas and playgrounds face grave threats
from unconventional natural gas development and that a procedure must be instituted whereby
these threats can be effectively mitigated. Unfortunately, the rule as written will fail to extend
these protections to a great number of school common areas and playground which will face
probable harmful impacts from proximate unconventional natural gas development. Commentator
urges the DEP to extend the scope of the protection to school common areas and playgrounds
within one mile of the limit of disturbance. (221)

Response: To the extent that the commentator suggests that no drilling activities occur
within a certain area of schools, The provisions in this rulemaking in §§ 78.15(f) and
78a.15(f) are not setbacks. The distances in these provisions define an area that requires
coordination with public resource agencies and additional consideration during the permit
review process. These provisions do not prohibit drilling activities within these defined
areas.

In Section 3215(a) of the 2012 Oil and Gas Act, the General Assembly established setbacks
prohibiting the drilling of oil and gas wells within certain distances from buildings and
drinking water wells. For a conventional well, this distance is 200 feet; for an
unconventional well, this distance is 500 feet. Additionally, unconventional wells may not be
drilled within 1000 feet of a public water supply. To the extent, the commentator suggests
that the General Assembly should extend these setbacks from certain facilities, such as
schools, nursing homes or day care facilities, that change should be made through an
amendment to the 2012 Oil and Gas Act.

To the extent that the commentator suggests extended the distance provided in §§
78.15(f)(1)(iv) and 78a.15(f)(1(iv), the distances to certain public resources identified in
Sections 78.15(f)(1) and 78a.15(f)(1) of the final rulemaking are consistent with those used
by the Department to consider public resources in well application forms since the oil and
gas permitting program was established under the 1984 Oil and Gas Act. The Department
has found these distances to be effective for purposes of identifying and considering
potential impacts to public resources. However, given the increased size of well sites
constructed when enhanced development techniques such as hydraulic fracturing are used,
Sections 78.15(f)(1) and 78a.15(f)(2) require these distances to be measured from the limit of
disturbance of the well site rather than from the well itself, as was the prior practice. For
conventional operations this change will have little to no practical effect given the relatively
small size of these conventional sites.

To the extent that the commentator suggests that additional requirements are needed for
emergency response, other sections of the regulatory framework for well development
activities address obligations related to emergencies, including Section 78a.55(i), which
contains comprehensive emergency response requirements for unconventional well sites.

To the extent that the commentator suggests that additional protections are needed,
Chapters 78 and 78a, as well as other regulations, permits and policies implemented by the
Department under Pennsylvania’s environmental laws, establish a comprehensive
regulatory scheme for oil and gas well development activities to ensure protection of public
health, safety and the environment. The purpose of these provisions is to identify, consider
and protect public resources.
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Comment: (78a.15(b.2)(f)(1)(vii)) The commentator recommends that this provision be
withdrawn, and that PADEP proceeds with a separate proposed rulemaking in order to fully and
properly comply with the Regulatory Review Act.

“Common areas on a school’s property” or “playground” are not defined, and include areas that
are not publicly accessible. Also, it is not clear whether a playground must be associated with a
school based on the current wording. Unlike the majority of the resources listed in subsections (i)
through (v), which have established boundaries, “common areas on a school’s property” do not
have defined boundaries. Schools may own property with ancillary functions, such as a
maintenance yards or drainage areas. Moreover, “schools” could include academic schools from
pre-kindergarten through post-secondary education (e.g., trade schools, colleges or universities)
and even educational facilities for non-traditional/non-academic subjects. The same issue arises
for “playgrounds”, which could include private restaurants with play facilities. The potential for
an overly broad interpretation of the Department’s definition is high, and could include literally
thousands of types of “common areas” and “playgrounds”. PADEP will be overwhelmed by the
multiplicity of “common areas,” as well as the variety of comments by schools for the mitigation
of potential impacts. (210)

Response: Sections 78.1 and 78a.1 include added definitions of “Common area of a school’s
property” and “playground.”

To the extent the commentator suggests that common areas of a school or playground
should be removed from the list of public resources, please see the response to comment 263.

Comment: “There is no evidence that fracking and supporting infrastructure can operate without
risks to human health. Yet there is a growing body of peer-reviewed science that provides
significant evidence of the public health risks of shale oil and gas development. There is also no
scientifically definitive setback distance that would prevent health and safety impacts from oil
and gas infrastructure.

Given the accidents like explosions and fires that have occurred, and documented water and air
pollution from oil and gas infrastructure, policy-makers should exercise the utmost precaution
when making decisions that could impact children and other vulnerable populations. Children are
especially vulnerable to environmental hazards and warrant greater protection from
environmental risks.

I, the undersigned, urge the Department of Environmental Protection to include a one-mile
setback from the property boundary of oil and gas infrastructure and the property boundary of a
school property in its revisions to Pennsylvania's regulations for above-ground oil and gas
operations (Chapter 78).” (257)

Response: Please see response to comment 355.

Comment: § 78a.15 (f) (1) (vii) - What is a “common area on a school property”? What is a
“playground” (does the playground need to be on school property other is it any type of
playground)?(187)

Response: Sections 78.1 and 78a.1 include added definitions of “Common area of a school’s
property” and “playground.”
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Comment: Section 78a.15(0(1)(vii) -Application Requirements
Please define what is meant by “common areas.” This setback is unclear and left to interpretation.
(222)

Response: Sections 78.1 and 78a.1 include added definitions of “Common area of a school’s
property” and “playground.” To the extent that the commentator suggests that this
provision establishes setbacks, please see response to comment 355.

Comment: § 78.15 (f) (1) & § 78a.15 (f) (1)

Section 78.15 (f)(1) would add several new Public Resources to the list established by the
General Assembly, including common areas on a school’s property, and playgrounds to the
existing list of natural or entirely public resources that may trigger consideration by PADEP in its
well permitting.

Even if PADEP has the authority to expand the list of public resources, common areas of schools
and playgrounds are simply not comparable to:

Publicly owned park, forest, game land or wildlife area;

State or National scenic river;

National natural landmark;

A location that will impact other critical communities; or

Historical or archeological site listed on the Federal or State list of historic places.

“Common areas” on a school’s property or playground are not publicly accessible and lack the
clarity of the resources listed in Act 13 which include state and national resources of a limited
nature, all of which are clearly known because of precise listing procedures for inclusion or clear
geographic boundaries, in the case of parks, forests, and game lands. It is also notable that the
public resources listed in Act 13 are limited in number and unlikely to be altered or expanded
without significant public notice. The sheer number of “common areas” that PADEP would add to
the list illustrates the incongruity of the additions. Even if one were to limit “schools” to public
school districts, permit applicants, school officials and permit reviewers will be overwhelmed
with the variety and uses of “common areas,” as well as the universe of measures that could be
recommended by schools and parents for the mitigation of impacts. These additions create
tremendous regulatory uncertainty, and will certainly create numerous unintended consequences,
including the consideration of hundreds of proposed mitigation measures to address thousands of
different types of “common areas.” All of these concerns are equally applicable to the addition of
‘playgrounds’ to public resources to be protected. (213)

Response: Please see responses to comments 263 and 355. Additionally, the Department
amended Sections 78.1 and 78a.1 to include definitions of “Common area of a school’s
property” and “playground.”

Comment: The revision to section 78.15 addressing public resources provides an opportunity to
better protect the most vulnerable Pennsylvanians. Thus, I was pleased to see the agency’s
addition of schools and playgrounds to the definition of what is considered a public resource.
Given the accidents like explosions and fires that have occurred, and documented water and air
pollution from oil and gas infrastructure, it is imperative that we exercise the utmost precaution
when making considerations that would allow this industrial operation to operate near areas that
are especially vulnerable to environmental hazards. Approval for drilling near such locations
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warrants added protections as well as the opportunity for the potentially impacted community to
weigh in.

However, the 200 foot proximity which triggers the additional requirements and consideration for
a public resource is woefully inadequate. To improve protection DEP should require, at minimum,
a one-mile setback of oil and gas wells, waste storage facilities, and any other infrastructure from
the property boundary of any school property. This setback should also be applied to locations
where other vulnerable populations reside, including nursing homes, hospitals, and day care
centers. (164), (247)

Response: The Department has determined that the public resource impact screening
provisions as outlined in Section 78.15(f)-(g) and 78a.15(f)-(g) are reasonable, appropriate
and necessary to ensure that the Department has complied with its obligation to protect
public resources under Article I, Section 27 of the Pennsylvania Constitution, the
Administrative Code of 1929, the 2012 Oil and Gas Act, the Clean Streams Law, the Dam
Safety and Encroachments Act, the Solid Waste Management Act and other statutes. Please
see the response to comment 262.

Under Section 3215(c) of the 2012 Oil and Gas Act, the Department has the obligation to
consider the impacts of a proposed well on public resources “including, but not limited to”
certain enumerated resources when making a determination on a well permit. Accordingly,
the Department has the authority to expand the list of public resources to include public
resources similar to those listed.

Sections 78.15(f)(1) and 78a.15(f)(1) of the final rulemaking include the public resources
listed in 3215(c). Based on comments received, common areas of a school’s property,
playgrounds, and well head protection areas were added because these resources are similar
in nature to the other listed public resources. Playgrounds and school common areas are
frequently used by the public for recreation, similar to parks. Wellhead protection areas are
associated with sources used for public drinking supplies, another listed resource. In further
response to comments, wellhead protection areas have been clarified by including a cross
reference to 25 Pa. Code §109.713 and limiting the areas to those classified as zones 1 and 2.
Additionally, definitions for the terms “common areas of a school’s property” and
“playground” have been added.

Notwithstanding the enumeration of specific public resources in the regulations, the
Department will consider the potential impacts to other public resources identified during
the permitting process.

To the extent the commentator questions what constitutes an impact, §§ 78.15(f)(2)-(3)
outline the process for coordinating with public resource agencies and the information that
a well permit applicant must include in the well permit application to address potential
impacts. The purpose of these sections is to identify the public resources that may be
impacted by well drilling and to outline a process to ensure the Department has sufficient
information to evaluate when determining whether permit conditions are necessary to
prevent a probable harmful impact to the functions and uses of those public resources using
the criteria in §§ 78.15(g) and 78a.15(g). Accordingly, within the context of these provisions
an impact is a probable harmful effect to the functions and uses of the public resource.

Section 78.15(f) and 78a.15(f) specify that this public resource consideration is required as
part of each well permit application. For that reason, this public resource consideration

148



362.

applies prospectively to all future well permit applications.

Response: To the extent that the commentator suggests that no drilling activities occur
within a certain area of schools, the provisions in this rulemaking in §§ 78.15(f) and
78a.15(f) are not setbacks. The distances in these provisions define an area that requires
coordination with public resource agencies and additional consideration during the permit
review process. These provisions do not prohibit drilling activities within these defined
areas.

In Section 3215(a) of the 2012 Oil and Gas Act, the General Assembly established setbacks
prohibiting the drilling of oil and gas wells within certain distances from buildings and
drinking water wells. For a conventional well, this distance is 200 feet; for an
unconventional well, this distance is 500 feet. Additionally, unconventional wells may not be
drilled within 1000 feet of a public water supply. To the extent, the commentator suggests
that the General Assembly should extend these setbacks from certain facilities, such as
schools, nursing homes or day care facilities, that change should be made through an
amendment to the 2012 Oil and Gas Act.

To the extent that the commentator suggests extended the distance provided in §§
78.15(f)(1)(iv) and 78a.15(f)(1(iv), the distances to certain public resources identified in
Sections 78.15(f)(1) and 78a.15(f)(1) of the final rulemaking are consistent with those used
by the Department to consider public resources in well application forms since the oil and
gas permitting program was established under the 1984 Oil and Gas Act. The Department
has found these distances to be effective for purposes of identifying and considering
potential impacts to public resources. However, given the increased size of well sites
constructed when enhanced development techniques such as hydraulic fracturing are used,
Sections 78.15(f)(1) and 78a.15(f)(2) require these distances to be measured from the limit of
disturbance of the well site rather than from the well itself, as was the prior practice. For
conventional operations this change will have little to no practical effect given the relatively
small size of these conventional sites.

To the extent that the commentator suggests that additional requirements are needed for
emergency response, other sections of the regulatory framework for well development
activities address obligations related to emergencies, including Section 78a.55(i), which
contains comprehensive emergency response requirements for unconventional well sites.

To the extent that the commentator suggests that additional protections are needed,
Chapters 78 and 78a, as well as other regulations, permits and policies implemented by the
Department under Pennsylvania’s environmental laws, establish a comprehensive
regulatory scheme for oil and gas well development activities to ensure protection of public
health, safety and the environment. The purpose of these provisions is to identify, consider
and protect public resources.

Comment: The 500-foot distance should be at the borders of the school district’s property as
playgrounds and ancillary uses, as presently located in a given area, may change with time. This
would put a population at risk unnecessarily. (161)

Response: To clarify this area for additional review during the well permitting process, the

Department amended Sections 78.1 and 78a.1 to include definitions of “Common area of a
school’s property” and “playground.”
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363. Commentator is a coalition of parents, concerned citizens, and advocacy organizations, dedicated
to protecting school children from the health risks of shale gas drilling and infrastructure by
keeping it at least one mile away from schools. Commentator advocates for a one-mile minimum
of protection around schools from natural gas infrastructure. Commentator also connects local
groups to shared resources and information needed to protect children’s health and safety. During
the Chapter 78 comment period, our coalition collected over 5,000 petitions requesting the
Pennsylvania Department of Environmental Protection (DEP) to include a one-mile setback from
the property boundary of oil and gas infrastructure and the property boundary of a school
property in its Chapter 78 revisions.

Application requirements pertaining to public resources

DEP has added “common areas on a school’s property or playground” to the list of “public
resources” that require additional consideration when permitting oil and gas wells (Section 78.15,
78a.15). This would mean that any applicant proposing to construct a conventional or
unconventional well in a way that would cause disturbance within 200 feet of such areas would
need to provide specific information to DEP, including measures to reduce negative
environmental impacts. This regulation would also allow DEP to add requirements to a permit in
order to prevent impacts.

This is a positive step that signals recognition by DEP of the risks posed to children and others
who spend time on school property. The 200-foot distance applies to the “limit of disturbance,”
which could include access roads, tanks, pits, etc.— not just the wellbore. However, the proposed
regulation is not a setback and would not automatically restrict the ability of oil and gas operators
to conduct their activities near schools.

Even if protective practices are used (e.g., sound barriers or emissions controls), the distance
restriction of 200 feet is far too small to reduce potential impacts. In general, the closer to the
source of pollution (e.g., a well or tank), the greater the potential for exposure to contaminants
and the likelihood of impacts to health. There is no scientifically definitive distance at which air
contaminants cause health impacts, nor an established distance beyond which they would never
occur.

At the same time, recent studies suggest the potential for contamination at much longer distances
than the notification and comment requirements included in the proposed Chapter 78 and Chapter
78a revisions. A study by the City of Ft. Worth on air quality in gas fields found concentrations of
formaldehyde above state regulatory standards 750 feet beyond the site’s fenceline.' Air modeling
conducted in Pennsylvania showed nitrogen oxide above state regulatory standards up to one mile
of the Barto Compressor Station in Lycoming County.> A Colorado School of Public Health study
of air emissions around gas well operations found that residents living less than a half mile away
are at higher risk of respiratory, neurological, and other health impacts and have a higher lifetime
risk for cancer, based on exposure to pollutants, than those who live at farther distances.’

Most recently, a study by researchers at Oregon State University and the University of Cincinnati
found that residents living closest to active oil and gas wells had an exposure risk for polycyclic
aromatic hydrocarbons—known to cause cancer and respiratory problems—higher than the
federjll acceptable risk level and that risk estimates decreased 30% at distances more than one
mile.

Similarly, Earthworks’ survey of health impacts in Pennsylvania found that as the distance from

gas wells and facilities decreased, the percentage of respondents reporting specific health
symptoms (such as throat irritation and headaches) increased.’ In addition, recent research
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underscores the role that landscape, wind and weather conditions, and the stage of production
play in determining the intensity of exposure and, in particular, how both episodic events (e.g.,
compressor station blowdowns) and repeated exposure can worsen health effects.’

In light of the above research about health concerns and to improve protection from noise and
light and improve safety from traffic, accidents, and explosions, DEP should require, at minimum,
a one-mile setback of oil and gas wells, waste storage facilities, and any other related
infrastructure from the property boundary of any school property. In addition, DEP should extend
the public resource notification requirements to two miles beyond the limit of disturbance from
proposed gas infrastructure.

Also concerning are limitations included in the public resource section of the regulations that
could hamper its actual implementation:

e  DEP would have discretion over whether or not to implement the regulation.

e If an operator appeals permit conditions, DEP would bear the burden of proof in
demonstrating that the conditions are warranted.

e  DEP would have to consider an operator’s property rights and any restriction on the
“optimal development” of oil and gas when deciding whether to impose permit
conditions.

Finally, given the agency’s limited staff and resources, it is very possible that permit reviews
would not include a comprehensive consideration of environmental and health impacts. In turn,
there is less likelihood that permit conditions related specifically to public resources would be
imposed. This is particularly concerning in light of the 2012 Executive Order imposed by
Governor Corbett that requires DEP to establish timeframes within which permit applications
must be reviewed. Known as the Permit Decision Guarantee, the order aims to ensure that permits
are processed “as expeditiously as possible” and makes “compliance with the review deadlines a
factor in any job performance evaluations.”” Under the policy, a basic drill and operate well
permit must be issued in no more than 32 days.

In conclusion, the proposed regulations are limited and their application discretionary, while the
proposed