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On:bekalf of olebury Schoal I wnteio respond to several: SUbIT!ISSlOUS by New. Hope
Ushed. Stone & lee Co's: representata\fes regardlpg the quary’s engoing: operations, i

incliding Its:application fo renew National Pallutant Discharge Elimination System
(“NPDES”)‘ Permlt No PA0595853, and revxslons to !ts mmmg permtt and plans
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Specifically, Solebury School responds ta technical submissions made by EarthRes Group

on behalf of the quary on October 10, 2014 and March 24, 2015, and additional comments

made by Willlam Benner in correspondence to the Department dated February 27, 2015,
Salebury School believes that:

« NHCShas not adequately responded to the fundamental issue regarding how
it may continue to operate in the face of an unchallenged legal conclusion
that its operations are causing an ongoing, unabated nuisance.

o NHCS has not responded to the Department"s direction to submit revisions to
both its surface mining permit and its water discharge permit to bring both
permits into compliance with the EHB's July 31, zo14 Adjudication.

« NHCS does not have an updated or complete plan regarding how it wiil meet
its statutory reclamation obligations, '

» NHCS's bond is inadequate to appropriately assure that funds will be
available to pay for reclamation.

» NHCS has not responded to the Department’s request for a schedule of
restoration of groundwater under Solebury School’s property.

« NHCS has not adequately responded to the Department’s questions
regarding other NPDES permit issues, including its requests for total
suspended sollds and turbidity data. '

These Issties are discussed [n turn below.

NHCS Has Failed to Address the Existing Nuisance

The July 31, 2014 Adjudication by the Environmental Hearing Board Is clear In fts
conclusion that the quarry’s operations constitute a continuing nuisance, causing the
unabated formation of collapse sinkholes on Sotebury School’s campus, endangering

public health.and safety, and depriving Sotebury School of the quiet use and enjoyment of

its property.! (Ad], at 63-65, Conclusfons of Law No. 4, 8, 12). ‘Specifically, the EHB found
that “[¢]ontinued mining will perpetuate the unstable hazardous conditions at the School,”

(Adj. at 28,) Therefore, the EHB found, *“New Hope failed fo affirmatively demonstrate that

its mining activities could be reasonably accomplished under the Non Coal Act....” (Adj. at
64, Conclusion of Law No. 11) The EHB aiso found that the “quany is creating a public

nuisance,” and “[fjhe Department has a duty to abate and remave public nulsances." (Adj.

* NHCS's:contention, in Mr. Benner's letter of February 27, 2015, that the EHB did
anything other than conclude that the quainy is creating a nulsance, is incorrect.
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reshaping the perimeter of the quarry pit, grading asound the quarry perimeter, constructing
dikes as needed to maintain the required pool level in the quarmy, creating a stable entry
point for the stream into the quarry, constructing an outlet structure to controf flows and
maintain the quarry pool, pumping to maintaln downstream flow in Primrose Creek,
monitoring and security post closure. it appears that none of these items has been
addressed even on a cursory level. 1t is also clear that NHCS's reclamatlon plan has not
been updated in at leasta decade. It is certainty time for an updated reciamation plan,

NHCS's Responses Clearly Show its Bond is Inadeguate

NHCS seems to contend-that the ultimate reclamation of the quarry requires the
continuation of mining at this time in order to pay the cost of reclamation. activities. This
respanse ignores the fundamental nature of its obligations, NHCS is required to complete

reclamation at the quarry, This obligation Is not in any way connected with “the completion

of mining,” nor can it be, The fact that the quarry must pay for reclamation cannot provide a
justification for continued mining in the face of an existing nuisance. NHCS is required to
meet its statutary reclamation obligations, regardless of the effort and cost involved, The
exact purpose ofa bond requirement is to assure that funds are available to pay for the
costs of reclamation, regardless of the ability of a quarry to continue to operate and
generate funds forsuch costs. To assure this, it Is also essential that.the bond be updated
and maintainedin a sufficient amount to cover the updated cost of reclamation.” The fact
that NHCS now posits that continued mining is needed in order to pay for reclamation Is a
clear indication that its bond is inadequate, and cannot constitute a legitimate justification
for its contihuation of an existing nuisance.

NHCS Has Not Estahlished a Plan or Schedule for the Restoration of Groundwater

The EHB concluded that “mavement toward” the goal 6f abating the hazardous
conditions caused by collapse sinkholes on Solebury School's campus “should commence

2 NHCS’s assertion in-Mr. Benner's February 27, 2015 letter that the Department-does
not have a statutory or regulatory basis to alter the bond is patently incorrect, based-on the
unambiguous fanguage of the statute and regulations. “The department may require
additional bonding at any time to meet the intent of subsection (a) [the general rule
requiring a bopd]” 52 P.S. § 3309(h). The statute also provides that it does not “prohibit
the department from requiring additional bond amounts for the permitted area should such
an increase be determined by the department to be necessary to meet the requirements” of
the Noncoal Surface Mining Act. 52 P.S. § 3309 (b). Theregulations additionally require the
Department to “determine the amount of the bend required for the permit areas, including
adjustments to the initial amount from time to time as land acreages in the permit area are
revised, costs to the Department of reclamation change or when other relevant conditlans
change....” 25 Pa. Code § 77.195(d); see also 25 Pa. Code § 77.205 (titled “Bond
Adjustments™),




mmedlately " (Ad; at 62) The EHB also concluded that ", .when the quarry Stopsﬁ i
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submlsslon farls to: provrdo any such schedule ora plan for the restoration of groundwater
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bury Sthool.. “[I]t only reveals a probleni afterit.has already occurr ; and the. effects S
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NHCS Has Not Adequately Responded to Otlier NPDES Permit-Related |ssues |

Additional ly, while not directly related to the issue of restoration of groundwater, the
Department had, in its letter of September 11, 2014, requested that NHCS provide additional
monitoring data, as well as an explanation of the findings and correlations between
turbidity and total suspended solids (“TSS™). NHCS did notprovide all the requested data
or'an explanation of the turbidity/TSS relationship, The TSS data provided were fora
limited time period, from 2009-2011, and not the full monitoring record. For example, in
May 2013, NHCS says that'it began sampling once per week (an increase from once per
month), and following storm events, yet hone of those data were provided, No turbidity
data are provided at all, and in fact, Solebury School’s understanding is that NHCS does not
collect turbidity data. No discusslon ofthe relationship between turbldity and total
suspended solidswas provided in ERG’s response to comments. Salebury School strongly
believes that furbidity should be a required parameter for continuous measurement at the
dlscharge point, and the relationship between tUJ‘bldi[y and-tofal suspended solids should
be developed based on sampling to enable more rigorous assessment.of compliance with
NPDES permit lirnits, . .

Additionaily, cum_ant NHCS monitoring requirements are insufficient to evaluate
compliance with its permit imits, even considering the more frequent 7SS sampling
. implemented as.partof the settlement with the Department and the Primrose Creek
Watershed Association (May 24, 2013 consent order). The NPDES perm:t limits are
expressed as monthly average, daily maximum, and instantaneous maximum TS$
concentrations. With weekly sampling, it is only possible to evaluate compliance with the
monthly average limit, Without continuous turbidity monitoring tled to a correlation with
TSS, there is presently no way to evaluate compliance with either the dally or instantaneous
maximum permit limits.

Conclusion -

From the facts noted above, at a minimum, NHCS has not responded to the
Department’s requests with regard to the NPDES renewatl application and has not revised
either its surface mining permit or its NPDES permit to address the existing nulsance from
active mining, Issuance of the NDPES permit renewal without addressing the issues.
jdentified In the EHB’s Adjudlcatlon would therefore be an error of law, -and wouid
perpetuate the angaing nuisance, placing Solebury School at continued risk of sinkhole
hazards, Asthe EHB noted, the Department has an obligatjon to remove and abate the
nuisance caused by NHCS. (Ad]. at 65, Concluston of Law No, 13.) It is therefore incumbent
on the Department to require a clear respense on this issue fram NHCS. Moreover, NHCS
has not provided the required schedule for restoration of groundwater under the School. In
addition, NHCS has admitted that its hond is inadequate and the Department should
requlire revisions to its bond and reclamation plan.
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