[image: image3.wmf]                 Department of Environmental Protection

                  Report to the Citizens Advisory Council

July 2007

I. Pending Issues

June 2007 Meeting:

While discussing the budget and proposed fee increases, a request was made for information on how Pennsylvania ranks nationally with regard to other states’ environmental protection spending.  

· Currently, the DEP does not have sufficient data to answer this question.  A comprehensive research effort would be required to gather and synthesize this data on a state-by-state basis. However, the Environmental Council of the States (ECOS), a national non-profit, non-partisan association of state and territorial environmental agency leaders, published a budget survey of environmental and natural resource spending by the states, in 2003.  The ECOS Budget Survey has been included as Attachment A to this report.   

Policy Director Heffner agreed to provide a copy of the bill analysis for HB 1206 and a related senate bill. 

· After further investigation, Director Heffner discovered that DEP is not permitted to disclose legislative analysis.  Director Heffner apologizes for the misinformation.

Finally, a request was made for documentation supporting the level of the proposed fee increases.

· This information is not currently available.  It will take a considerable amount of staff time and effort to gather this information.  As time permits, efforts will be made to track DEP specific program information.

At the April meeting, we had requested a copy of the existing protocol used for interagency coordination and communication when assessing potential health impacts from an environmental incident or contamination.  It is our understanding that protocols for communication and coordination between the Department of Environmental Protection and DOH are in the process of being negotiated via a Memorandum of Agreement (MOA).  A former Memorandum of Understanding (MOU) between the agencies, which outlined protocols for coordination at hazardous waste sites, expired in 2002.  We request a copy when it is available, the conditions under which it will be triggered, and an explanation of how the protocols and procedures will improve communication and coordination among pertinent agencies and communication with the interested public.

· The DEP and the DOH continue to develop a protocol regarding interagency communication and coordination in response to environmental incidents.  The process is taking longer than expected for several reasons.  The scope of the protocol has been broadened to include numerous situations including but not limited to: emergencies, trends, health based risk assessments, and contaminations.  This increased effort will take additional time to develop, negotiate and finalize.  Additional delays have been experienced due to fiscal year budget negotiations and energy legislation that have been in the State Legislature.  DEP and DOH personnel have had to divert considerable attention to this issue in the short term.  

· In the interim, DEP and DOH continue to communicate and coordinate as needed in the absence of a formal protocol.  The DEP emphasizes that this type of communication and coordination is currently and has historically occurred between the two agencies, independent of a codified protocol.
II. Priority Issues

Water Management
NPDES Post-Construction Stormwater Permitting Process: At the April 17, 2007, meeting of the CAC, staff distributed copies of the Department’s Stormwater initiatives to expedite the permit review process for NPDES Permits for Stormwater Discharges associated with Construction Activities.  This included information on the Department’s Interim Expedited Review Option is now available to applicants.  Information on the stormwater initiatives can be accessed at http://www.depweb.state.pa.us (DEP Keywords:  “Stormwater”). 
On May 21, 2007 the revised NPDES permit application for construction activities was completed and posted for immediate availability from the DEP website.  DEP also posted qualified consultants that submitted a complete and acceptable Request for Information (RFI) proposal.  This list will provide permit applicants who wish to employ a qualified consultant to assist in providing quality permit applications as identified in the DEP Interim Expedited Review Options.  Finally DEP provided stormwater management technical training for conservation district and DEP regional staff on May 23-25 in State College.   

· As a follow up to the May 23-25 training, some additional changes will be made to the NPDES permit application form.  We anticipate those changes to be completed and will replace the current version by 

July 5th. 

· A workshop has been scheduled for July 11, 2007 in the second floor auditorium in the RCSOB for the qualified consultants approved under RFI 2006-1.  The workshop will focus on duties for qualified consultants; review of the revised NPDES permit application/notice of intent forms and checklists; the permit application process; PA Best Management Practices (BMP) Stormwater Manual worksheets, and other information related to stormwater BMPs.  
 

Water Budget Screenings: 

Contracts have been executed and work is underway by the USGS, the DRBC and the ICPRB to perform enhanced data QA/QC data verification runs using the USGS budget-screening tool on 22 select watersheds. USGS is working under contract with the SRBC for work in the Upper/Middle and Lower Susquehanna Basins. Mid August is the target for completion of these verification screenings.  Revised withdrawal and discharge information will be reintroduced into the statewide model for determination of “stressed” and “unstressed” areas.  These stressed areas will be brought to each of the regional committees and later to the statewide committee for prioritization, further verification, public comment and consideration for critical water planning area designation.

Water Resource Atlas: Department and partnering agency staff have been reviewing preliminary drafts of the Atlas and Marketing document.  Periodic meetings are held with the consulting team to share comments and suggestions.  Clean drafts of the Atlas are scheduled to be complete in time for regional committee meetings in August.

Chesapeake Bay Program: The Department has prepared new guidelines for sewage facility planning as well as permitting for wastewater treatment facilities in the Chesapeake Bay Watershed. Documents relating to Pennsylvania's Chesapeake Bay Tributary Strategy, Point Source Implementation Plan, include the following:
· Implementation Plan for NPDES Permitting
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· Implementation Plan for Sewage Facilities Planning
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These documents are located on DEP’s Web site at www.depweb.state.pa.us, Keyword:  “Chesapeake Bay.”  

Nutrient Reduction Credit Trading: In June, Berks County Conservation District was certified to have 1, 851 N credits to sell until September 2007. This is the first conservation district of the revolving fund grants to generate credits to sell. The Nutrient Trading workgroup met on June 15th for the first time since the policy was finalized. The group heard an overview of the activities that have occurred from January-June, weighed in on the development of a trading handbook that will be created over the summer, Brenda Shambaugh from PACD provided an overview of their role with working with the conservation districts, and WRI presented a walk through example of the nitrogen spreadsheet and marketplace. The next meeting is set for December but they may meet in September to receive an update on other Bay activities moving forward with the NPDES permits etc. Staff will continue to meet with entities that are interested in submitting a trading proposal or who are interested in obtaining additional information about the program and will continue to work on various tools like the phosphorous calculation spreadsheet and NutrientNet calculations.  
Chapter 102 Regulation Revisions: On April 17, 2007, staff of the Division of Waterways, Wetlands and Stormwater Management briefed the members of the DEP Citizens Advisory Council Water Committee on the proposed regulatory changes to the Chapter 102, Erosion and Sediment Control regulations.  The Chapter 102 Regulation revisions include the addition of Post Construction Stormwater and antidegradation provisions, and buffer requirements.  Department staff will continue to keep CAC advised of the regulatory revision process as it proceeds.  

On Tuesday, June 26, staff will be meeting with the Pennsylvania Builders Association members to brief them on the proposed regulatory changes to Chapter 102.  We also plan on meeting with local government to provide this briefing.  The Chapter 102 Regulatory Revision Committee has met two times thus far.  The third meeting will be held July 12.  Representation on the Committee thus far has been comprised of conservation districts,  DEP regional and central office staff, Pa. builders association, consultants, PADOT, and Agriculture.  We will be working on formulating draft permit language thru the month of July.  
Waste Management
Hazardous Sites Cleanup Fund (HSCF):  The program is awaiting the outcome of the Governor’s budget. Two bills currently under consideration would establish a permanent funding source for HSCF. 

House Bill 1206 would create an additional municipal waste disposal fee, which would allocate $2.25/ton into the Hazardous Sites Cleanup Fund.
Senate Bill 913 would transfer $3,300,000 each month from the Realty Transfer Tax. In addition, if the amount of all fines and penalties received by a special fund or restricted revenue account administered by the Department of Environmental Protection in a fiscal year increases more than 5% from the amount received in the previous fiscal year, the amount of the increase in revenue which is in excess of 5% from the special fund or restricted revenue account would be transferred to the Hazardous Sites Cleanup Fund.

Recycling Fund Advisory Committee (RFAC):  The annual RFAC meeting is scheduled for July 12.  The Bureau will review FY 2006-07 Recycling Fund expenditures and present the FY 2007-08 Recycling Fund spending plan. The Department will submit the FY 2007-08 Recycling Fund spending plan along with the Committee’s recommendation in accordance with Act 57 of 1997. The agenda also includes a summary of the Oneida-Herkimer Supreme Court decision on flow control and a briefing for the Committee on the Department’s revisions to the Municipal Waste Planning guidance.  The complete agenda and handouts may be found on the DEP Web site: http://www.dep.state.pa.us/dep/subject/advcoun/recycle/recycle.htm.
Storage Tank Program:  On June 19th the Environmental Quality Board unanimously approved the Storage Tank Program final rulemaking amending Chapter 245. The final rulemaking is still subject to approval by the Governor’s Office of General Counsel, the Independent Regulatory Review Commission and the Office of Attorney General. If approved, the rulemaking should be published in late summer in the Pennsylvania Bulletin, at which time it will become effective.

The Legislature passed Senate Bill 815 on June 29, which amends the Storage Tank and Spill Prevention Act, and it became law when signed by the Governor on June 30.  SB 815 extends the sunset dates for the Underground Storage Tank Environmental Cleanup and Underground Storage Tank Pollution Prevention Programs from June 30, 2007 to June 30, 2012. The bill also eliminates the expiration date of June 30, 2007 in subsection 710(b.2) that allows the Department to spend up to $500,000 from the Underground Storage Tank Environmental Cleanup Program for the "Heating Oil Cleanup Program." This program provides for reimbursement of the costs of corrective action (up to $5,000) incurred by owners of underground storage tanks with a capacity of 3,000 gallons or less used for storing heating oil for consumption on the premises where stored. In many cases, the program assists homeowners in cleaning up heating oil releases.  DEP supports and welcomes the passage of this legislation.

Land Recycling Program
The Land Recycling Program intends to propose a revision to the Petroleum Short List contained in the Land Recycling Program Technical Guidance Manual (DEP ID#253-0300-100).  The Petroleum Short List is the list of chemicals that must be analyzed when conducting remedial actions at petroleum sites.  Notice of the proposed revision will be published in the Pennsylvania Bulletin for a minimum of a 30-day public comment period.  

The Program is drafting revisions to the Chapter 250 regulations relating to the Administration of the Land Recycling Program.  We expect to have draft revisions available for review by the Cleanup Standards Scientific Advisory Board by September 2007. 

Energy Initiatives
Governor’s Energy Initiative:  Governor Edward G. Rendell announced a major energy initiative February 1, 2007, designed to provide electricity ratepayers in the Commonwealth the ability to reduce their electricity usage and their bills with new technology and conservation programs.  This will be funded in part with the creation of an Energy Independence Fund.  The initiative also includes proposals to encourage energy technology manufacturing and deployment in the Commonwealth, a solar rebate and production grant program, and the PennSecurity Fuels Initiative, which calls for the blending of biofuels, including biodiesel and ethanol, into every gallon of gasoline and diesel fuel sold in the Commonwealth, to be implemented gradually once in-state biofuels production benchmarks have been met.

The electricity initiative is designed to help prevent rate spikes that may occur once rate caps come off throughout Pennsylvania, as has occurred in other nearby states.  To reduce this possibility, the initiative will require:

· All electricity consumers be provided with smart meters, which provide real-time information on their electricity usage;

· All electricity consumers be provided the ability to engage in “real-time” pricing, which allows them to shift their electricity usage to non-peak hours, thereby reducing their electric bill;

· Large energy consumers be provided the ability to enter into long-term contracts for their electricity needs, thereby reducing their exposure to short-term price spikes in the electricity markets;

· Electricity providers to purchase electricity from a portfolio of resources utilizing a mixture of long and short-term contracts, instead of relying on the spot market for their electricity purchases;

· Electricity providers to invest first in measures that encourage their consumers to conserve, before they invest in much more expensive options such as building new power plants or purchasing power from expensive peak power generators.

Other components of the proposal include:

· A trade in program that will provide $100 rebates to people who trade in their energy inefficient room air conditioners and refrigerators for more energy efficient units;

· The option for commercial ratepayers to build ‘micro-grids’ to generate their own electricity and reduce their dependence on the power grid;

· Various funding programs for energy technology manufacturing and deployment in Pennsylvania, including funding for local governments and clean energy businesses for energy infrastructure fortification; and

· Pennsylvania Sunshine Solar Initiative, a program that will provide production grants for the manufacturing of solar panels in Pennsylvania, as well as rebates to residents and small business owners for the purchase and installation of solar equipment on their homes and businesses.

Pennsylvania Small Business Advantage Grant Program -The Department of Environmental Protection (Department) announces an open opportunity to apply for funding in the fourth year of the Commonwealth’s Small Business Advantage Grant Program for small business pollution prevention and energy efficiency projects.  Small Business Advantage is a grant program providing up to 50% matching grants, to a maximum of $7,500, to enable a small business in this Commonwealth to adopt or acquire equipment or processes that result in energy efficiency or pollution prevention.  Well-designed energy efficient or pollution prevention projects can help small businesses cut costs and reduce the risk of potential regulatory problems, while simultaneously protecting the environment.

An eligible applicant must be a for-profit small business owner whose business or facility is located within this Commonwealth.  All small businesses in this Commonwealth are eligible, including manufacturers, retailers, service providers, mining businesses, and agricultural concerns.  The project to which the grant will apply must be located within the applicant’s facility located in this Commonwealth and save the business at least 10% annually in energy or pollution related expenses.

For questions or concerns regarding the eligibility of projects, contact Dave Barnes, Office of Energy and Technology Deployment, Small Business Ombudsman’s Office, (717) 783-8411 or at epadvantagegrant@state.pa.us before submitting an application.  Due to the Budget Impasse, the starting date for accepting applications has not been established.  It is expected that the Department will begin accepting applications on July 16th, 2007, however this date is subject to change.
Applications are available by contacting the Department of Environmental Protection, Office of Energy and Technology Deployment, 15th Floor, Rachel Carson State Office Building, 400 Market Street, P.O. Box 8772, Harrisburg, PA 17105-8772, (717) 783-8411.  Applications are also available on the Department’s website at www.depweb.state.pa.us (DEP Keywords:  “SBAdvantage”).  The application package contains the materials and instructions necessary for applying for a grant.
Other Grant Programs:  Application deadlines for the Energy Harvest, PA Energy Development Authority (PEDA) and Alternative Fuels Incentive Programs all expired on June 15th, 2007.
Mining/Reclamation/AMD Issues
Mine Opening Blasting Regulations:  The Department presented draft proposed revisions to the MRAB at its October 2005 meeting.  The changes address the safety of the public and the workers constructing the underground coal mine openings.  The MRAB was divided on the changes.  A motion to approve the regulations, provided certain changes were made, failed on a tie vote, as did a motion to approve the regulations as submitted.  The Department met with the Pennsylvania Coal Association (PCA) after the MRAB meeting to determine if it had language that could provide for the appropriate safety measures but address the industry’s point.  Unfortunately, there was no substitute language that would satisfy both points.  The proposed rulemaking was approved by the EQB on May 17, 2006 and published in the Pennsylvania Bulletin on September 2, 2006.  The PCA and the Independent Regulatory Review Commission submitted comments during the public comment period, which closed on October 2, 2006.  Revisions were made to the regulations in response to the comments, clarifying the requirements.  The final rulemaking was reviewed with the MRAB at the January 25, 2007 meeting.  The MRAB recommended that the Department not proceed with the final rulemaking because the majority believed construction of mine openings was not a “surface mining activity” as defined by the statute.  The Department does not agree with the MRAB’s interpretation as the statute defines “surface mining activities” to include, among other activities, “all surface activity connected with surface or underground mining, including, but not limited to, exploration, site preparation, entry, tunnel, drift, slope, shaft and borehole drilling and construction and activities related thereto, but not including those portions of mining operations carried out beneath the surface by means of shafts, tunnels or other underground mine openings.”   After carefully considering the MRAB’s advice and the various perspectives, the Department decided it is in the best interest of public safety and in the best interest of mine operators to proceed with final rulemaking.  The final rulemaking package will likely be presented to the EQB this fall.
Reclamation Fee:  The rulemaking to eliminate the per-acre reclamation fee and to make adjustments to the bond forfeiture regulations to address OSM conditions was approved by the EQB as proposed on May 17, 2006.  The proposed rulemaking was published in the Pennsylvania Bulletin on August 5, 2006.  One set of comments was received during the thirty-day public comment period.  The comments were submitted by Citizens for Pennsylvania’s Future on behalf of itself and on behalf of the Pennsylvania Federation of Sportsmen’s Clubs, Inc., Pennsylvania Chapter Sierra Club, Pennsylvania Trout, Inc., Tri-State Citizens Mining Network, Inc., and the Mountain Watershed Association, Inc.  IRRC notified the Department that it was not submitting comments.  No changes were made to the proposed regulations in response to the comments.  The final rulemaking was reviewed with the MRAB at the January 25, 2007 meeting.  The MRAB recommended that the Department not proceed with the final rulemaking because the majority believed that it was premature to do so at this time as additional progress should be made getting mine operators to post additional bond for post mining discharge sites that did not have adequate bond in order to ensure perpetual treatment.  The Department carefully considered the MRAB’s advice and has decided to proceed with the final rulemaking.  The final rulemaking package will likely be presented to the EQB this fall.
Surface Mine Safety Regulations:  The Department conducted eight scheduled outreach meetings soliciting public input on the proposal to update the safety regulations at surface mine sites.  The Department proposed adopting some of the MSHA regulations in order to improve safety by taking preventative action.  The meetings were held with industry stakeholders.  Concerns expressed include:  Department and Mine Safety and Health Administration coordination, enforcement, and safety training for mine employees and Department inspectors.  In addition to the eight scheduled outreach meetings, the Department met with the Pennsylvania Mining Professionals, and the Eastern Pennsylvania Holmes Safety Association.  In general, stakeholders found the concepts described by Department personnel acceptable.  The Department also held meetings with two operators that requested an opportunity to provide input.  Department staff briefed the MRAB on October 26 about the comments received at the stakeholders meetings.   The proposed rulemaking package was reviewed with the MRAB at the January 25, 2007 meeting.  The MRAB recommended that the Department proceed with the proposed rulemaking.  The Department is proceeding in accordance with the MRAB’s advice.  The proposed rulemaking was  presented to the EQB at the May meeting.  The EQB approved the proposed rulemaking.
Office of Homeland Security 

The Department continues monthly security conference calls with US EPA Region III Drinking Water Program and neighboring states.  

The Department continues to purchase response and detection equipment useful in the event of a terrorist attack using 2005 Federal Homeland Security grant funds.  The latest acquisitions include portable IR Spectrophotometers, drinking water toxicity detection equipment, respiratory equipment, and an incident response trailer.   

The Department continues development of an incident response database to replace the current unreliable PAIRS database.  This will allow tracking and archiving of all types of emergencies including terrorist attack responses.  

The Department attends Homeland Security Executive Cabinet meetings every two months.  These meetings track the progress of homeland security initiatives within the Commonwealth from an all-hazards approach.  In addition to security, natural disasters, pandemic preparedness, and hazard mitigation are items of discussion.  

At the request of the Pennsylvania Office of Homeland Security, the Department has formed an Energy and Environmental Workgroup to assess risk and vulnerability of critical infrastructure and key resources within the Department’s purview.  Seven subcommittees have been formed to facilitate this:  Water treatment facilities, Dams, Power Production Distribution Transmission, Liquid Fuels Natural Gas, Chemical Production, Explosives Production, Nuclear - Radioactive Materials Safety.  The first workgroup meeting was held on March 2, 2007.  Subcommittee chairs have recruited members and subcommittees are reviewing and prioritizing critical infrastructure information.  A steering committee to coordinate lead agency workgroups has formed and meets every 2 months to check progress and coordinate among the workgroups.  

The Department is working with PEMA and other state agencies to fully implement the National Incident Management System (NIMS).  Goals for 2007 include training of appropriate management staff in higher levels of incident command.  DEP is revising its current training requirements to become more in line with evolving federal metrics.   Several management staff have taken or enrolled in higher-level NIMS courses.   

The Department has recruited Emergency Support Function (ESF) support personnel who will assist in the planning for and implementation of response to major disasters at the request of PEMA upon activation of these ESFs.
Environmental Education
Environmental Education Grants Program (EEGP) Environmental Education Grants Program staff have made award recommendations.  These recommendations have been sent to DEP executive staff for final approval.  Awards will be announced at the end of July 2007. 
Outreach:  Environmental Education outreach activities in June 2007 included the following:

*
June 1


Water Quality/Macro invertebrates – Wildwood Lake

*
June 8


Introductory Alternative Energy Educator's Workshop, State College

*
June 11 - 15

Falcon Watch and Rescue

*
June 14 - 15

Introductory Alternative Energy Educator's Workshop, Sandy Lake

*
June 18

K-12 & College/University Energy Eff. Workshop- Cranberry

*
June 21

Introductory Alternative Energy Educator's Workshop, Norristown

Upcoming Outreach Events:

July 13 through the 15th- Great Green America Festival, Lancaster County

July 29th through August 3rd- Governor's Institute for Environment and Ecology, Seven Springs

Other Projects:  

EE staff now has an outreach and education vendor-type trailer.  EE staff is working on logo and traveling exhibits that will be integrated with the trailer.  The trailer is scheduled to be used at the above mentioned events. 

III. DEP Draft Technical Guidance Documents

Draft Date

Document Title







Comment














Deadline

6/30/2007

Stream Well and Raw Water Diversion Permitting Procedures

7/30/2007

6/30/2007

Administrative Manual for the Special Projects Funding Program of 
7/30/2007




the Pennsylvania Chesapeake Bay Program


7/7/2007

Mine Drainage Treatment Trust Real Property Disposition Guidelines
8/6/2007

7/72007

Guidance Document for the Pennsylvania Clean Vehicles Program

8/6/2007





IV. DEP Regulations and Policies:  Proposals Open for Comment

PA Bulletin  

Proposal




  



Comment 

Publication  











Deadline

Date












5/5/2007

General Permit WMGR019 - Beneficial Use of Waste Foundry Sand
7/5/2007

5/5/2007

General Permit WMGR116 - Beneficial Use of Alternative 


7/5/2007


Fuels for CFBs

4/28/2007

Clean Air Interstate Rule (25 Pa. Code, Chapters 121, 129 and 145)
7/2/2007

5/5/2007

General Permit WMGR019 – Beneficial Use of Waste Foundry Sand
7/5/2007

5/5/2007

General Permit WMGR116 – Beneficial Use of Alternative Fuels 

7/5/2007

for CFBs

6/9/2007

Proposed Statement of Policy, Part III, State Conservation Commission 
7/9/2007

Nutrient Management Rules and Regulations (25 Pa. Code, Chapter 83, 

Subchapter B. Conservation District Fund Allocation Program)

5/26/2007

Proposed General Plan Approval and/or General Operating Permit for 
7/10/2007

Fleets of Rental Portable Electric Generators (BAQ-GPA/GP-23)

V. DEP Proposals Recently Finalized

PA Bulletin

Proposal





Publication

Date 

5/19/07
Nonattainment New Source Review (25 Pa. Code, Chapters 121 and 127) 
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