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Appendix E-1:  PA Air Pollution Control Act

CHAPTER 23 - ™

. AIR POLLUTION. . =
= -Section - . g
4001. . Short title. :
4002, Declaration-of. pohcy B

BPE

. 4003. . Definitions. " )

. 4004,  Powers and dunes of the Deyartment of Envxronmental Re-

S e sources. | :

7 4004.1.  Agricultural regulanons prohlbxted

% 4004:2. Permissible actions. -

: . Evaluation.”

Environmental quahty board. °

Environmental Hearing Board

Plan.approvals and permits.

Emergencyprocedure '

Fees. .

Fee for certam 0ZONe-areas..

. Acid deposmon control. |

;. - Hazardous air.pollutants. -

Control -of volatile orgamc compounds from gasolme-dxspensmg
facilities. .

Pubhc hearings... TR INIEN S SCRENE - 1

. Compliance review. . :
- Permit compliance schedules.

‘Responsibilities of owners and operators

Interstate transport commission. i

Piiblic review of state mplementanon plans

" _-Advice to department. .-

Small Business Compliance Assistance Program . o

Compliance Advisory Committee. -~ " U

’as.socla&iops;-; ,




ALK PULLUTION §  AIR POLLUTION

P.L. (1959) 2119. Amended 1972, Oct.

Section o
-4013.1. . Search warrants. - 26, P.L. 989, No. 245, §. 1.
4013.2. Confidential information.

4013.3 to 4013.5. Repealed.

4013.6. Suits to abate nuisances and restfain violations.
4014.  Severability. C : : ‘
4015. Effective date.

Air pollu‘t»iori -control in Allegheny
County—Will it be smothered by appel-

INTERSTATE AIR POLLUTION AGREEMENTS

4101. Declaration of policy. :
'4102. Short title. : late - procedure? 8 Duq.L.Rev. 395
©4103. Agreements authorized. 11970). ) _ '
4104. Interjurisdictional air contamination. . Ecology and environment develop-
4105. Limitations. _ . . ments. Douglas R. Blazey, 49 Pa.B.A.Q. "
4106. Confidential information. 93 (1977). :
Environmental regulation and the

. - » Bankruptcy Act.. Howard J.. Wein, 17
A . Cross Refe_rences - Duq.L.Rev. 133 (1978-79). ' _
Smpke control, diesel powered motor vehicles, see 75 Pa.C.S.A. § 4532.
Solid waste-resource recovery development, see 35 P.S. § 755.1 et seq.

Tax exemption, see 72 P.S. § 7602.1. . .
Transfer of powers and duties of Air Pollution Commission to Department of Environ-

mental Resources, see 71 P.S.'§ 510-1.

Purpose of law - 2
Validity 1

1. Validity .

Air Pollution Control Act does not con-
situte unlawful delegation of legislative
authority to Air Pollution Commission
- and state Department of Health. Bortz

Coal Co. v. Air Pollution Commission,
279 A.2d 388, 2 Pa.Cmwlth, 441, Cmwlth.

7L

Pénnsylvanié Code References

Air resources, see 25 Pa. Code § 121.1 et seq.

Disbursements from the clean air fund, see 25 Pa. Code § 143.1 et seq.’ '
General provisions, see 25 Pa. Code § 121.1 et seq. ' ' S
Standards for contaminants, see 25 Pa. Code § 123.1 et seq.

§ 4001. Short title »
‘This act shall be known and may be cited as the “Air Pollution

Control Act.”
1960, Jan. 8, P.L. (1959) 2119, § 1.

* penalty section of Air Pollution Control
L.+ does not constitute unlawful discrimi-

h1
¢ astitutions.  Bortz Coal Co. v. Air Pol-
7 : .

Historical and Statutory Notes.

" health and public safety during emergen-
cy conditions; creating a stationary air
.contamination source permit system;’

'§ 4002. Declaration of policy

Title of Act: o
An Act to provide for the better protec-
tion of the health, general welfare and.

-Dept.
~z-ion in violation of State and Federal ' Pennsylvania Power Co., 384 A.2d 273,

.35 P.S. §40102

Cross References
Solid waste management, sée 35P.5.§ 6018.101 et seq.

" Law Review and Journal Commentaries

Imposition of civil penalties on electric
utility for violation of “technologically in-
feasible” sulfur dioxide emission stan-
dard. 54 Temp.L.Q. 597 (1981).

Legal aspects of interstate air pollution
problems. . Kenneth L. Hirsch and Steven

Abramovitz, 18 Duq.L._Rev.,53 (1979).

‘Pollution—right of private enforce-

.ment. Henry T. Reath, 43 Pa.B.A.Q. 238

(1972).

Notes of Deéisi_ons i

lution Commission, 279 A.2d 388, 2 Pa. .

Cmwlth. 441, Cmwlth.1971. .

Regulation of Air Pollution Commission
establishing Hmits “for particulate matter

emissions was reasonably understandable

anid adequately specific and therefore le-
gally sufficient. Bortz Coal Co. v. Air
Pollution Commission, 279 A.2d 388, 2

.Pa.Cmwlth. 441, Cmwith.197i.

2. Purpose of law
Purpose behind Air Pollution Control
Act and provisions contained therein is to

: ’ - " provide people of the Commonwealth
Exclusion of governmental bodies from

with air which is of a higher quality than
that required by Federal law. Com,,
of Environmental Protection v.

34 Pa.Cmwlth. 546, Cmwlth.1978.

{a) It is hereby declared to be the policy of the Commonwéalth of

property of the people of the Common-
wealth by the control, abatement, reduc-
tion and prevention of the pollution of the
air by smokes, dusts, fumes, gases, odors,
miists, vapors, pollens and similar matter,
or any. combination thereof; - imposing
certain powers and duties on the Depart-
ment of Environmental Resources, the
Environmental . Quality Board and the
Environmental Hearing Board; establish-
ing procedures for the protection of

- political subdivisions, and defining the re-
. nances, resolutions and .regulations of

- townships; imposing penalties for viola-

‘Pennsylvania to protect the air resources of the Commonwealth to
the degree necessary for the (i) protection of public health, safety and
- well-being of its citizens; (ii) prevention of injury to plant and animal
%fe and to property; (iii) protection of the comfort and convenience
of the public and the protection of the recreational resources of the
€ommonwealth; (iv) development, attraction and expansion of in-
dustry, commerce and agriculture; and (v) implementation of the
provisions of the Clean Air Act in the Commonwealth. -

providing additional remedies for abating
air pollution; reserving powers to local -

lationship between this act and the ordi-
counties, cities, boroughs, towns and

tion of this act;. and providing for the
power to enjoin violations of this act;
and conferring upon persons_aggrieved
certain rights and remedies. 1960, Jan. &

For Title 35 Pa.C.S.A., see Appendix following this Title
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(b) It is further declared that:
(1) Interstate pollution transport commissions established under

the Clean Air Act should develop pollution control strategies via a
process which. involves public review and opportunity for comment.

(2) The public should be involved in developing and committing

the Commonwealth to the adoption of particular pollution control

strategies through review of State 1mp1ementat10n plans requlred to
be submitted by the Clean Air Act.

(3) The department should have adequate staff and techmcal re-
‘sources needed to comply with the Clean Air Act. The department
shall be required to explore the role private industry can play in
developing and implementing the clean air programs as a mecha-
nism to insure the Commonwealth meets Clean Air Act deadlines.

(4) States should not be. penalized for missing Clean Air Act
deadlines when the delay is the result of the Federal Government. not
finalizing guidance to states on implémenting the act. The Common-
wealth and other states must be. ngen a reasonable opportunity to
meet Clean Air Act deadlines. ‘

1960, Jan. 8, P.L. (1959) 2119, § 2. Amended 1968, June 12 PL. 163 No.
92,8 1; 1992, July9 P.L. 460, No. 95, § 1 imd. effective.

Historical and Statutory Notes

.Act 1992-95 legislation

The 1992 amendment deSJgnated the
former text as subsec. (a), added cl. (v),
and added subsec. (b). .

Library References .

Westlaw Topic Nos. 149E, 360.

Environmental Law €241,
C.J.S. States §§ 31 to 32, 143.

States 6. -

Notes of Decisions

Pennsylvania Power Co., 384 A.2d 273,

34 Pa.Cmwilth. 546, Cmwlth.1978.
Legislative intent, in enacting Air Pollu-

tion Control Act and creating Air Pollu-

Economic impact 4
Legislative intent . 1
Regulations 3

State interests 2

of Health with dire¢tions to establish
rules, regulations and standards for en-
forcement of the- Act, is to clean the air
insofar as is reasonably" possible under
police powers granted to the Common-
wealth in both State and Federal Consti-
“tutions. "~ Bortz Coal Co. v. Air Pollution
Commission, 279 A.2d 388 2 Pa.Cmwlth.
441, Cmwlth.1971. ]

1. Legislative intent
Purpose behind Air Pollution Control
Act and provisions contained therein is to
provide people of the Commonwealth
with air which is of a higher quality than
that required by Federal law. Com.,
Dept. of Environmental. Protection 'v.

For Title 35 Pa.C.S.A'.', see Appendix following this Title
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g . “Air contamination.”
3

tion Commission under the Deéepartment

e e~ mamaraw

2. State interests .

sion levels, by secking to reduce air pollu-
“tion, serves legitimate state  interest -of
maintaining health of citizenry of the
state. Com., Dept. of Environmental Re-

sources v. Pennsylvania Power Co., 416
1.2d 995, 490 Pa. 399, Sup.1980.

Protectlon of alr resources is matter of

.. highest priority -in the Commonwealth.
3 Com., Dept. of Environmental Resources-
v. Locust Point Quarries, Inc., 396 A.2d -

1205, 483 Pa. 350, Sup.1979.>

3. Regulations

In order to challenge reasonableness of
air quality regulatlon, quarry operator
would have to allege that regulation was
not rationally related to legislative objec-
tives set forth in the Air Pollutiori Control
Act and mandated by the Clean Air-Act
Amendments, and would have to present
zvidence to establish that regulation, per
se or as applied, would not aid in reach-

w standards and that proscribed activity

§ 4003. Definitions

to them in this section:

. “Administrator.’
mental Protection Agency.

“Air contaminant.”

Establishment of sulfur d10x1dc emis-. tion.

_impact of its actions.

-sources, 334 A.2d 790
"137, Cmwlth.1975.-

ing mandated national ambient air quali- -

2D I'.D. S 4UU)

was .insignificant as cause of air- pollu-
Com., Dept. of Environmental Re-
sources v. Locust Point Quarries, Inc.,
396 A.2d 1205, 483 Pa 350, Sup.1979.

4 Economic impact
Where language of Air Pollution Con-
trol Act is _mandatory, department of en-

vironmental resources must enforce man-

datory provisions regardless of economic
consequences, but if Act gives DER dis-
cretionary authority to. act, i.e., setting up
timetables, levying fines, granting waiv-
ers, etc., DER must consider economic -
Rochez Bros., Inc.
of Environmental Re-

v. Com., Dept.
18 Pa.Criwith.

Department of ‘environmental re-
sources and environmental hearing board
may -not waive a mandatory provision of

.Air Pollution .Control Act because of ad-
* verse economiic consequernces.

Rochez
Bros., Iric. v. Com., Dept. of Environmen-
tal Resources, 334 A.2d 790, 18 Pa.
Cmwlth. 137, Cmwlth.1975. .

A

The following words and phrases, when used in this act, unless the
context clearly indicates otherwise, shall have the meaning ascribed

" The Admmlstrator of the Umted States Environ-
Smoke, ‘dust, fume, gas, odor, mist, radioac-

-vé substance, vapor, pollen or any combination thereof.
The presence in the outdoor atmosphere of

© an air contaminant which contributes to any condition of air pollu-

‘ion.
“Air contamination source.”

* “Air pollution.”

: Any place, facility or equipment,
stationary or mobile, at, from or by reason of which there is emitted
into the outdoor atmosphere any air contaminant. ' :

: The presence in the outdoor atmosphere of any
form of contaminant, including, but not limited to, the discharging
from stacks, chimneys, openings, buildings, structures, open fires,
vehicles, processes or any other source of any smoke, soot, fly ash,
~ dust, cinders, dirt, noxious or obnoxious acids, fumes, oxides, gases,
" vapors, odors, toxic, hazardous or radioactive substances, waste or

For._ Title 35 Pa.C.S.A., see Appendix follbwing this Title
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any other matter in such place, manner or concentration inimical or
which may be inimical to the public health, safety or welfare or
which is or may be injurious to human, plant or animal life or to

property or which unreasonably interferes w1th the comfortable.

enjoyment of life or property.

“Approved air pollution control ageney."
-agency of any political subdivision of the Commonwealth which has

been granted approval by the Environmental Quality Board.
“Board” or “EQB.” The Environmental Quality Board.
“Clean Air Act.” Public Law 95-95 as amended, 42 U. S.C.§ 7401

et seq.
Department "’
the Commonwealth.

“‘Environmental Protection Agency” or “EPA.” The United States
Environmental Protection Agency or the Administrator of the United

States Environmental Protection Agency. - ,
- ““Gasoline-dispensing facility.” A facility from whlch gasollne is

transferred to motor vehicle fuel tanks. o
“Hearing board.” The Env1ronmental Hearlng Board.

“Person.” Any individual, public or prlvate corporatlon for profit
or not for profit, association, partnership, firm, trust, estate, depart-
ment, board, bureau or agency of the Cémmonwealth or the Federal

The Department of Env1ronmental Resources of

Government, political subdivision, municipality, district; authority or .

any other legal entity whatsoever which is recognized by law as the
" subject of rights and duties. :

“Plan approval.” The written approval from the Department of
Environmental Resources which authorizes a person to construct,

assernble, install or modify any stationary air contamination source
or install thereon any air pollution control equipment or device.

“Region.” Any geographical. subdivisio_n of the Commonwealth
whose boundaries shall be determined by the Environmental Quality
Board. '

“Small business stationary source.” A stationary-source that:

(1) is owned or operated by a person that employs one hundred

(100) or fewer 1nd1v1duals

(2) is a small business as deflned in the Small Busmess Act (Public
Law 85-536, 15 U.S.C. § 78a et seq.);

(3) is not a major statxonary source;

For Title 35 Pa.C.S.A., see Appendix following this Title
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An air pollution ‘control.

R 4

(4) does not emit hfty (50) tons per year of any regulated pollutant

and : . ,
(5) emits less than seventy fxve (75) tons per year of all regulated

pollutants. .
”State implementation plan:”" The plan or plan fevision that a
state is authorized and required to submit under section 110 of the
% Clean Air Act (Public Law 95-95 as amended, 42 U.S.C. § 7410) to
- provide for -attainment of the national ambient air quality standards.
“Stationary air contamination source.” Any air contamination
source other than that which, when operated, moves in a given
direction under its own power.

ll960 Jan, 8, P.L. (1959) 2119, § 3. Amended 1968, June 12, PL 163, No.
192,88 2, 3; 1972, Oct. 26, P.L: 989, No. 245, § 2, imd. effective; 1992, July

9, P.L. 460, No. 95, § 2, 1md effective.

Act 1992-95 legislation

. The 1992 amendment rewrote the sec-
Yemy, which prior thereto read:

- “The following words and phrases,
when used in this act, unless the context

wwaning ascribed to them in this section:
1) 'Department.’ Department of En-
¥ironmental Resources of the Common-
wealth of Pennsylvania.
{2) ‘Board.’ The Environmental
sality Board established in the depart-
. ®ent by the act of December 3, 1970
1. 834). ‘
i ¥2.1) 'Hearing board." The Environ-
#arntal Hearing Board established in the
#eoartment. by the act of December 3,
"I (P.L. 834).

3) ‘Person.’

Any. individual, public
~ ¥ orofit, association, partnership, firm,
-1, estate, department, board, bureau
‘s agency of the Commonwealth, political
- wetvlivision, municipality, district, author-

Adiich is recognized by law as the Subject
& rights and duties.

“N) ‘Air contaminant.’ - Smoke, dust,
w2s, gas, odor, mist, vapor, pollen, or
combination thereof.

* 73y ‘Air pollution,” The presence in
#he " outdoor atmosphere of any form of
#=+aminant including but not limited- to

£hearly indicates otherwise, shall have the -

Historical and Statutory Notes.

the discharging from stacks, chimneys,
openings, buildings, - structures, open
fires, vehicles, processes, or any other
source of any smoke, soot, fly ash, dust,
cinders, dirt, noxiotus or obnoxious acids,

-fumes, oxide§, gases, vapors, odors, toxic

or radioactive substances, waste, or any
other matter in such place, manner, or
concentration inimical or which may be

" inimical to the public health, safety, or
- welfare or which is, or may be injurious

to human, plant or animal life, or to
property, or which unreasonably inter-
feres with the comfortable enjoyment of
life or property.

“(6) 'Air contamination.”~ The pres-

-ence in the outdoor atmosphere of an air

w orivate corporation for profit or not

¥ or any other legal entity whatsoever:

contaminant which contributes to any
condition of air pollution.

“(7) "Air contamination source.” Any
place, facility or equipment, stationary or
mobile, at, from or by reason of which
there is emitted into the outdoor atmo-
sphere any air contaminant. :

“(8) 'Stationary air contamination
source.” Any air contamination source
other than that which, ‘when operated,
moves in a given direction underits own
power, _ . :

“(9) ‘Region.” Any geographical subdi-
vision of the Commonwealth whose
boundaries shall be determmed by the
board.

49

For Title 35 Pa.C.S.A., see Appendix followmg this Tltle



\iu) Approvea air pollution control
agency.” An air pollution control agency
of any political subdivision of the Com-

monwealth which has been granted ap-
proval by the board.” .

Notes of Decisions -

Air contamination source 3
Air pollution 2 ‘ .
Validity 1

1. Validity :
Where vagueness challenge to defini-
tion of "air pollution” contained in this
- section did not involve the assertion of a

fundamental right such as freedom of ex- -

pression, the court.was required to mea-
sure the challenged statute not against
hypothetical conduct that the statute
could possibly embrace but against the
specific conduct of the defendant charged
under the statute. Midway Coal Co. v.
Com., Dept. of Environmental Resources,
413 A.2d
" Cmwlth.1980.

Definition of “‘air pollution” found in

the Air Pollution Control Act was not
unconstitutionally vague as applied to
operator of strip mine where the statute
enumerated various contaminants and
thus gave sufficient notice that actions
causing such contaminants are illegal if
the contaminants were or might be inju-
- rious to human, plant or animal life or
to property or if they unreasonably inter-
fered with the comfortable enjoyment of
life or property and where the amount of
particulate matter released by the strip
mine operator was such as to unreason-
ably- interfere with the comfortable en-
joyment- of the life and property of a

1139, 50 Pa.Cmwlth. 326,

substantial segment of the neighboring
community. Midway Coal Co. v. Com.,,
Dept. of Environmental Resources,.413

A.2d 1139, 50 Pa.Cmwith. 326, Cmwith.

1980.

2, -Air pollution

Since this section defines “air pollu-
tion” as the presence in the atmosphere
of a contaminant which may be inimical
to health, safety or welfare or injurious to
property, a regulation of the department
of environmental resources which prohib-
its the emission of “‘any fugitive air con-
taminants from any source” (with certain
exceptions not applicable to this case)
must be construed to prohibit only such
emissions as may be in a concentration
inimical to health, safety, welfare or
property, since to construé the regulation

to prohibit more minute quantities would )
-make the regulation unreasonable. Com.

v. Locust Point Quarries, Inc., 26 Cumb.

L.J. 20, 72 Pa. D. & C.2d 700 (1975).

3. Air contamination source

Service plaza located on turnpike was
potentially an “air contamination source”
for purposes of Air Pollution Control Act,
and thus Turnpike Commission's prelimi-
nary objection to residents’ action to pre-
vent expansion of plaza could not be sus-
tained.” Kee v. Pennsylvania Turnpike
Com’n, 685 A.2d 1054, Cmwlth.1996, af-
firmed 699 A.2d 721, 548 Pa. 550. _

§ 4004. Powers and duties of the Department of Environmental

Resources

~ The department shall have power and its duty shall be to—

(1) Implement the provisions of the Clean Air Act in the Common-

wealth.

(2) Enter any building, property, premises or place and inspect any
air contamination source for the purpose of investigating an actual or
a suspected source of air pollution or for the purpose of ascertaining
the compliance or non-compliance with this act, any rule or regula-
tion prbmulgatt_:d under this act or any plan approval, permit or

“For Title 35 Pa.C.S.A., see Appendix following this Title
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E' order of the department. In connection with such vinspe‘ction or
investigation, samples of air, air contaminants, fue}, process material
- or other matter- may be taken for analysis, a duplicate of 'Ehe analyt-
“ical report shall be furnished promptly to the.'per'son_ who is susp.ect-
ed of causing such air pollution or air contamination.
(3) Have access to, and require the production,_qf, bopks e
and records, including, but not limited to, computenzed mformatlon
in a format as the department may reasonably prescribe pertinent to

, papers

any matter under investigation. . |

'(4) Require the owner or operator of any air contamination source
to establish and mairtain such records and make such reports .and-
furnish such information, including computerized information in a-
format as the department may reasonably pre'scribe‘. _ :
~(5) Redﬁire the owner or-operator of any air cdn;ami_rlati.on- source
to install, use and maintain such air contaminant monitoring equip-
ment or methods as the department may reasonably prescribe.
~ (6) Require the owner or operator of any air cont.amination source
“to sample the emissions thereof in accor.dapce with sugh methods
and. procedures and at such locations and mter\{als of time as the
department may reasonably prescribe and;to p_rov1'de the depgrtment
with the results thereof. : AR S

(7) Enter upon any property on which an air contamination source
may be located and make such tests upon the source as are necessary
to determine whether the air contaminants being emitted from such
air contamination source are being emitted at a rate in excess of a
rate providéd for by this act, any rule or regulations promulgated
under this act or any plan approval, permit or order of the depart-
ment or otherwise causing air pollution. Whenever the department
determines that a source test is necessary, it shall give reasonal?le
written or oral notice to the person owning, operating, or otherwise
in control of such source, that the department will conduct a test on
such source. Thereafter, the person to whom such notice is given
shall provide such reasonably safe access to the testing area, and
such sampling ports, facilities, électrical power and water as the ‘

department shall specify in its notice. _

(8) Receive, initiate and investigate. comp :
duct surveys and testing programs, conduct general a.tmosphefxc
sampling programs, make observations of condit_lons Whl'Ch may or
do cause air pollution, make tests or other determinations at air

contamination sources, and assess the degree of abatgment rqulred.

- (9) (i) Issue orders.to any person owning or operating an aI}I]‘
contamination source, or owning or possessing land -on which suc

x 3

laints, institute and con-

For Title 35 Pa.C.S.A., see Appendix following this Title
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35 P.S. §4004

AIR POLLUTION } AIR POLLUTION

process changes, and inspect such installations or modifications to
"insure compliance with the plans which have been approved.

(15) Conduct or cause to be conducted studies and research with
respect to air contaminants, their nature, causes and effects, and
with respect to the control, prevention, abatement and reduction of
air pollution and air contarnination. ‘ o

(16) Evaluate motor vehicle emission control programs, including -
“vehicle emission standards, clean alternative fuels, oxygenated fuels,

reformulated fuels, vehicle miles of travel, congestion levels, trans- .
portation control measures and other transportation control strate-
gies with respect to their effect upon air pollution and determine the -
need for modifications of such programs. o o
~ (17) Determine byi means of field studies and sampling the degree

of air pollution existing in any part of the Commonwealth.

source is located, if such source is introducing or is likely to intro-
~ duce air contaminants into the outdoor atmosphere in excess of any.
© rate pro‘{lded for by this act, any rule or regulation promulgated
under this act or any plan approval or permit applicable to such
source, or at such a level so as to cause air'pollution;' Any‘such
f)rder may require the cessation of any operation or éctivity which is
introducing air contaminants into the outdoor atmosphere so as to
cause.air pollution, the reduction of emissions from such air contam-
‘Ination source, modification or repair of such source or air pollution
control devicg_or equipment or certain operating and maintenance
p‘ro.cedures with respect to such source or air pollution control 1
fievu:e‘or €quipment, institution of a reasonable »pro.cess change
installation of air pollution control -devices. or equipment, or Any 01:
all of said requirements as the department deems necess'a'ry. Such -
orders may specify a time for compliarce, require submission of a
proposed plan for compliance, and require submission of periodic
- reports concerning compliance. If a time for compliance is given
.the department may, in its discretion, require the posting of a bond'
in the -amount of twice the money to be expended in reaching
compliance. ' o o .
(ii) All department orders shall be in Writing,. contain theérein a -
statement of the reasons for their issuance, and be served either
pelisonally or by certified mail. Within thirty (30) days after service
of ‘any such order the person to whom:the order is issued or any
othe_r person aggrieved by such order may file with the hearing board
an appeal setting forth with particularity the grounds relied upon
An appéal to the hearing board of the department’s order shall no£
act as a supersedeas: Provided, however, That upon apph'cétion and
for cause shown, the hearing board may issue such a,sﬁpersedeas.

(18) Prepare and develop a general comprehensive plan for the
tontrol and abaternent of existing air pollution and air contamination
.and for the abatément, control and prevention of any new air
pollution and-air contamination, recogniZing varying. requiréments
for the different areas of the Commonwealth, and to submit a
¢omprehensive plan to the board for its consideration and approval.

" (19) Encourage the formulation and execution of plans in conjunc-
tion. with air pollution control agencies or civil associations of coun-
i’_‘ies, cities, boroughs, ‘towns and townships of the Commonwealth
" Wherein any sources of air pollution or air contamination may be
focated; and enlist the cooperation of those who may be in control of
such sources for the control, prevention and abatement of such air
pollution and air contamination.
(20) Encourage voluntary efforts and cooperation by all persons.

(10) Institute, in a court of competent jurisdiction, proceedings to
concerned in controlling, prevénting, abating and reducing air pollu-

compel c'ompliance with this act, any rule or regulation promulgated
- under this act or any plan approval, permit or order of the depart-
ment. . A S
(11) Act as the agent for the board in holdin ' ings -
ublic he :
when so directed by the board. : g i e

(12) Institute prosecutions under this act.

(13) Recommend - the minimum job qualifications of personnel
employed by county and municipal air pollution - control ‘agencies
hereafter created. : L ' :

(14) Rf{q}zircf the submission of, and consider for approval, plans’
and specifications of -air pollution control equipment, dévices or

For Title 35 Pa.C.S.A., see ‘Appendix following this Title
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tion and air contamination. .
 (21) Conduct and supervise educational programs with respect to
“the control, prevention, abatement and reduction of air pollution and
air contamination, including the preparation and distribution of
information relating to the means of controlling and preventing such’

#r pollution and air contamination.
(22) Develop and conduct in cooperation with local communities

demonstration programs relating to air contaminants, air pollution

ind air contamination and the control, prevention, abatement and

&
seduction of air pollution and air contamination.

Appendix following this Title
53 . _
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AIR POLLUTION

(2.?). Pr?vide adviso_ry technical consultative services to local com-
munities for th.e control, prevention, abatement and reduction of air
pollution and air contamination. ' S

(24) Cooperate with the appropriate agencies of the United States
or of other states or any interstate agencies with respect to the
control, prevention, abatement and reduction of air pollution, and
where appropriate formulate interstate air: pollution ‘control ’com-
El_e;cts_ or agreements for the submission thereof to the General Assem-

(25) Serve as the agency of the Commonwealth for the rece; t of
moneys from the Federal government or other public or rﬁ;ate
agencies, and expend such moneys for ‘studies and researc‘g with
respect to air contaminants, air pollution and the control, prevent;

abatement and reduction of air pollution, - - g lén;

(26) Develop and submit to the Environmental Pr’oteétion Agency a
procedure to implement and enforce the regulations which 'thge En}\’/i-}
‘ronment.al Protection Agency adopts under section 183(e) -of th
Clean Air Act to reduce emissions from consumer and comr'nerciatle
p.roducts,. provided the department will receive credits for the reduc
tions aFtrlbuted. to the Federal consumér and commercial rodu t-
:}(;:gu(ljations under section 182 of the Clean Air Act x‘egulatigns ..ai(;;
.przgrael;:rtment has the resources to 1mp1emen§ and enforce the -

(2"7); Do any. and all otl.ler acts and things not inconsistent with any.
pfrfov?lon og this act, which it may deem necessary or proper for the
eitective enforcement of this act and the rules : iC

‘ : _ . or regulat -
gated under this act. o g ions promu

1960, Jan. 8, P.L. (1959) 2119, § 4. Amend | I
: 3 . X . ed 1968, June 12, P.I.
292, § 4; 1970, July 23, P.L. 606, No. 201, § 1; 1972, Oct. 26 PII_~ 9153' r{}lg
§425(,a)?1;,w§mc}%,effect;ve. Affected 1978, April 28, P.L. 202, No. 53
, effective June 27, 1978. A "July 9, P.L. 460. No.
95, § 3, imd. effective. _ mended 19'92‘ J-UIy > PL 4§O’ Ne.

Historical and Statutory Notes

compliance with any rule -or regulation
which may have been adopted and pro-
' mulgated by the board hereunder. In
connection with such inspection or inves-
tigation, samples of air, air contaminants
fuel, process material or other matte;
may be taken for analysis, a duplicate of
the analytical report shall be furnished
promptly to the person who is suspected
of-causing such air pollution or air con:
- tarhination. '

Act 1992-95 legislation
. The 1?92 amendment rewrote the sec-
tion, which prior thereto read: -

“The department shall have pow
its duty shall be to— = - Ae power and :
“(1) Enter any building, . property,
premises or place and inspéect any air
contamination source for the purpose’ of
investigating an actual or a suspected
source of air pollution or. for the purpose

of ascertaining the compliance or.non-

For Title 35 Pa.C.S.A., see Appendix following this Title
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“(2) Have access to, and require the

" production of, books and papers perti-

nent to any matter under investigation.

“(2.1) Require the owner or operator
of any air contamination source 10 estab-

lish and maintain such records and make .
such reports and furnish such informa- .

tion as the department may reasonably
prescribe. .

“(2.2) ‘Require the owner or operator
of any air contamination source to install,
use and-maintain such air contaminant

monitoring equipment or methods as the -

department may reasonably prescribe.

“(2.3). Require the -owner or- operator '

of any air contamination source to.sam-
ple the emissions thereof in accordance
with such methods and procedures and at
such locations and intervals of time as the
department may reasonably prescribe

_and to provide and department with the

results thereof.

“(3) Enter upon any property on which.

an air contamination source may belo-
cated and make_ such tests upon the
source as are necessary to determine
whether the air contaminants being emit-
ted from such air contamination source
are being emitted at a rate in excess of a
rate provided for by board rule or regula-
tion or otherwise causing air pollution.
Whenever the department determines
that a source test is necessary, it shall
give reasonable written notice to the per-

" son owning, operating, or otherwise in

control of such source, that it will con-

duct a test on such source. Thereafter, .

the person to whom such notice is given
shall provide such reasonably safe access
- the testing area, and such sampling
wales, facilities, electrical power and wa-
zer as the department shall specify in its
rotice. - .

“(4) Receive, initiate and investigate
complaints, institute and conduct surveys
znd testing programs, conduct general
atmospheric sampling programs, make

“observations of conditions which may or

do cause air pollution, make tésts or oth-
er determinations at air contamination

wources, and assess the degree of abate- .
~ .ment required. ’

~ "(4.1) Issue orders to any person own-
=g .or operating an air contamination
wwrce, or owning or possessing land on
which such source-is located, if such

35 P.S. §4004

source is-introducing or is likely to intro-
duce air contaminants into the outdoor
atrnosphere in excess of any board rule or

. regulation, or any permit requirement ap-

plicable to such source, or at such a level
so as to cause air pollution. Any such
order may require the cessation of any
operation or activity which is introducing
air contaminants into the outdoor atmo-

.sphere so as to cause air pollution, the -
- reduction of emissions from such air con-

tamination source, modification or repair
of such source or air pollution control .
device or equipment or certain operating
and maintenance procedures with respect .
to such-source or-air pollution control
device or equipment, institution of a pro-
cess change, installation of air pollution
control devices or equipment, or any or
all of said requirements as the depart-
ment deems necessary. Such orders may
specify a time for compliance, require
submission of a proposed plan for com-
pliance, and require submission of peri-

-odic reports concerning compliance. Ifa

time for gompliance is given, thezdepart-
ment mail, in its discretion, require the
posting of a bond in the amount of twice
the money.to be expended in reaching
compliance.

“All department orders shall be in writ-
ing, contain therein a. statement of the
reasons for their issuance, and be served
either personally or. by certified mail.
Within thirty (30) days after service of
any such order the person to whom the
order is issued or any other person ag-
grieved by such order may file with the
hearing board an appeal setting forth
with particularity the grounds relied
upon. An appeal to the hearing board of -
the department’s order shall not act as a

_supersedeas: Provided, however, That

upon application and for cause shown,
The Hearing Board may issue such a
supersedeas. Co

“(5) Institute, in a court of competent
jurisdiction proceedings to compel com-
pliance with any order of the department
from which there has been no appeal or
which has been sustained on appeal.

“(6) Act as the agent for the board in
holding public hearings when so directed

‘by the board. '

"(7) Institute pro_éecutions under this
act. :

‘Forb Title 35 Pa.C.S.A., see Appendix following this Title
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“(8) Recommend the ‘minimum job
qualifications of personnel émployed by
county and municipal air pollution. con-
trol agencies hereafter created.

“(9) Require the submission of, and
consider for approval, plans and specifi-
cations of air pollution control equip-
roent, devices or process changes, and
inspect such installations or' modifica-
tions to insure compliance with the plans
which have been approved. :

“(10) Conduct or cause to be conduct-
ed studies and research with respect to
air contaminants, their nature, caliseg
and effects, and with respect to the con-
trol, prevention, abatement and reduction
of air pollution and air contamination.

““(10.1) Evaluate motor vehicle emis-
sion control programs with respect to
their effect upon air pollution and deter-
mine the need for modifications of such
programs.

(1) Determine by means of field
studies. and sampling the degree of air
pollution existing in any part of the Com-
monwealth. .

“(12) Prepare and develop a general
‘comprehensive plan for the control and
abatement of existing air pollution and
air contamination and for the abatement,
control and prevention of any new air
pollution and air contamination, recog-
nizing varying requirements for the dif-
ferent areas of the Commonwealth, and
to submit a comprehensive plan to-the
board for its consideration and approval.

“(13) Encourage the formulation and
execution of plans in conjunction with air
" pollution control agencies or civil associ-
ations of counties, cities, boroughs, towns
" and * townships of the Commonwealth
wherein any sources of air, pollution or
air contamination may be located, and
enlist the -cooperation of those who may
be in control of such sources for the
control, prevention and abatement of
such air pollution and air contamination.

"AIR POLLUTION

“(14) Encourage voluntary efforts and
cooperation by all persons concerned in
controlling, preventing, abating and re-
ducing air pollution and air contamina-
tion. ‘

“(15) Conduct and _supé_rvise edu-

cational programs with respect to the.

control, prevention, abatement and re-
duction of air pollution and air contami-
nation, including the preparation and dis-
tribution ‘of information relating to the
means of controlling and preventing such
air pollution and air contamination.

“(16) Develop and conduct in coop-
eration . with local communitics dem-
onstration programs relating to air
contaminants, air pollution and air
contamination and the control, preven-
tion, abatement and reduction of air
pollution and- air contamination.

“(17) Provide advisory technical con-
sultative services tolocal communities for
the control, prevention, abatement and
reduction of air pollution and air contam-
ination. :

- "“(18) Cooperate with the appropriate
agencies of the United States or of other
states or any interstate agencies with re-

spect to the control, prevention, abate-"

ment and reduction of air pollution, and
wheie appropriate formulate interstate
air pollution control compacts or agree-
‘ments for-the 'submission thereof to the
Géneral Asserbly,

“(19) Serve as the agency of the Com-
monwealth for the receipt of moneys
from the Federal government or other
public or private agencies, and expend
such moneys for studies and research
with respect to air contaminants, air pol-
lution and the control, prevention, abate-
ment and reduction of ajr pollution.

“(20) Do any and all other acts and

things not inconsistent with any provision

of this act, which it may deem necessary
or proper for the efféctive enforcement of
this act and the rules or regulations
which have been promulgated thereun-
der.” ’

Law Review and Journal Commentaries

New environmental rights and amend-
ment and the Gettysburg Tower Case. 78
Dick.L.Rev. 331 (1973). : :

Pollution—right of pri'vate eriforce-
ment. Henry T. Reath, 43 Pa.B.A.Q. 238
(1972). .

For Title 35 Pa.C.S.A., see Appendix.following this Title
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Environmental Law &241; 258, 290,

295. .
Westlaw Topic No. 149E. -

Entfy. on property, air pollutioﬁ con-
trol, see Air Pollution Variance Bd. of
Colorado v. Western Alfalfa Corp.,

Notes of

In general 1

Appeals 10 o
Declaratory judgment 9
Economic impact 3
Enforcement 5
Findings "~ 8

Hearing . 6

Judicial proceedings 7

- Offensive odors 11

Regulations 2
Waivers 4

1. In general ,
The Supreme Court is most hesitant to
“ronstrue any agreement as a limitation
on the department of environmental re-
sources’ enforcement powers, and, in ab-
sence of clear and specific ‘language to
eontrary, will not do so. Com., Dept. of
Environmental Resources -v. Bethlehem
Steel Corp., 367 A.2d 222, 469 Pa. 578,
Sup.1976, certiorari denied 97 S.Ct.
£600, 430.U.S. 955, 51 L.Ed.2d 804. =
Department of environmental re-
snurces and environmental hearing board
were required to deny application to
sactivate beehive coke ovens, regardless
+¥ economic consequences, where thére

- %ad becen no test operation or any evalqa- :
ton conducted which would indicate that _

spplicant’s reactivated coke ovens u{ould
. meet regulations established by environ-
.mwental quality board, no provision was
#ade for facilities to conduct source test-
g and department of ex1vironmen§al re-
wources: possessed data which indicated
#vat hechive coke ovens could not comply
with applicable regulations. Rochez

" - Bros., Inc. v. Com., Dept. of Environmen- -

"sal Resources, 334 A.2d 790, 18 Fa.
Cmwlith, 137, Cmwlth.1975.

On application for permission to reacti-
+ate bechive coke ovens, department. of

35 P.S.” §4004
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Library References

United States Supreme Court

1974, 94 S.Ct. 2114, 416 U.S. 861, 40
L.Ed.2d 607, on remand 534 P.‘2.d>
796, 35 Colo.App. 207.

Decisions _
ehvironmental resources acted properly
in attempting to determine adverse ef- .
fects, if any, of beehive coke ovens on
surrounding community, but propriety of
administrative agency allowing an inves-
tigation to become an active attempt to
rally public. support for its position was
questionable. Rochez Bros.,, Inc. v.
Com., Dept. of Environmental Resources,
334 A.2d 790, 18 Pa.Cmwlth. 137,

Cmwlth.1975.

2. Regijations ;- ¥

Because regulations implementing the
Air Pollution Control Act are promulgat-
_ed pursuant to grant of legislative power,
they enjoy presumption of reasonable-
ness. Com., Dept. of Environmental Re-
sources v. Locust Point Quarries, Inc.,
396 A.2d 1205, 483 Pa. 350, Sup.1979.

A proper challenge to reasonableness of
air pollution regulations must be basgd
upon a claim that they are ’unnecessat:lly
stringent and unnecessary for protection
of public health, safety and welfare. Ro-
chez Bros., Inc. v. Com., Dept. of Envi-
ronmental Resources, 334 A.2d 790, 18
Pa.Cmwlth. 137, Cmwlth.1975.

3. Economic impact .

Where application to reactivate beehive
coke ovens, on its face, failed to comply
with provisions of Air Pollution Control
Act and applicable regulations, depart-
ment of environmental resources in ren-
‘dering decision was not required to con-
sider economic impact. Rochez Bros.,
Inc. v. Com., Dept. of Environmental Re-
sources, 334 A.2d 790, 18 Pa.Cmwlth.

137, Cmwith:1975.

4. Waivers -

Department of environmental re-
sources and environmental hearing board
may not waive a mandatory provision of

For Title 35. Pa.C.S.A., see

Appendix following this Title
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Air Pollution Control Act because of ad-
verse economic consequences. Rochez’
Bros., Inc. v. Com., Dept. of Environmen-
tal Resources, 334 A.2d 790, 18 Pa.
Cmwlth. 137, Cmwlth.1975. - )

5. Enforcement

Department of environmental re-
sources, given a choice.of means to act,
does not have right to proceed against
alleged ‘particular violations of environ-
mental statutes by multiple proceedings
in such number and in such times it
deems advisable  or necessary. Com.,
Dept. of Environmental Resources v.
Leechburg Mining Co., 305 A.2d 764, 9
Pa.Cmwlth, 297, Cmwlth.1973.

Where legislature had by § 4001 et seq.
of this title provided statutory method for
resolution of problem set forth in Com-
monwealth’s complaint alleging that
burning refuse piles maintained by defen-
dants released noxious gases to detriment
of health and well being of surrounding
residents, statutory remedy had to be
strictly pursued. Com. v. Glen ,Alden
Corp., 210 A.2d 256, 418 Pa. 57, Sup.
1965.

When a statute enforced by the depart-
ment of environmental resources pro-
vides for summary criminal penalties, the
department’s field investigators possess

“ sufficient. police power to "bring .them
within the definition of “police officers”
as contained in Pa.R.Crim.P., Rule 51,
and agents of the department are re-
quired to institute such summary pro-
ceedings by citation pursuant to said rule.

1976 Op.Atty.Gen. No. 15.

6. Hearing

Although persons aggrieved by orders -
of the department of environmental re-
sources are entitled to notice of hearing
and an opportunity t6 be heard, hearing
is not required where events occur which
render it impossible for a reviewing body
to grant any relief. Silver Spring Tp. v.
Com., Dept. of Environmental Resources,
368 A.2d 866, 28 -Pa.Cmwlth. 302,
Cmwlth.1977. S

Where alleged polluter did not appeal
original abatement order with 30 days of
issuance, alleged polluter could not there-
after question order; however, if alleged
polluter desired to thereafter question
compliance, a new issue would be raised,

AIR POLLUTION

which issue . could only be determined

through a legal procedure via a hearing
on that issue, either before administrative

adjudicatory functionary or the courts.
Standard Lime & Refractories Co. v. De-
partment of Environmental Resources,

279 A.2d 383, 2 Pa.Cmwlth: 434, Cmwlth.

1971.

7. Judicial proceedings )
Federal district court had no jurisdic-
tion to compel state officials to promul-
gate variances from state plan for im-
plementation of - ambient air quality
standards and to refrain from enflorcing
plan which prevented public utility from
using tall stack to comply with air qual-
ity standards, despite contention that

. plan had been approved without proper

authority 'by = federal administrator.
West Penn Power Co. v. Train, W.D.Pa.

1974, 378 F.Supp. 941, affirmed 522
- F.2d 302,

certiorari denied 96 S.Ct.
3165, 426 U.S. 947, 49 L.Ed.2d 1183,
rehearing denied 97 S.Ct. 192, 429 U.S.
873, 50 L.Ed.2d 155.

~Where zinc smelter operator’s appeal
from order of department of environmen-
tal resources granting only a limited vari-
ance from air quality standards was
pending before environmental hearing

board, Commonwealth court had no equi- ‘

ty jurisdiction to entertain operator's
complaint challenging validity of the
standards. St. Joe Minerals Corp. v.
Goddard, 324 A.2d 800, 14 Pa.Cmwith.
624, Cmwlth.1974.

Assertion that enforcement of air quali-
ty standards would produce iimmediate or
looming irreparable harm violative of due
process rights of operator of zinc smelter
did not warrant assumption by equity of
jurisdiction over operator’s action chal-
lenging validity of the standards while
operator’s appeal from order of depart-
ment of environmental resources grant-
ing only a limited variance was pending
before the environmental hearing board.
as operator had right to seek of the envi-
ronmental hearing board or judiciary a
supersedeas of the appealed from order
pending adjudication by the Board. St

"Joe Minerals Corp. v. Goddard, 324 A.2d

800, 14 Pa.Cmwith. 624, Cmwlth.1974.

- Where department of environmental re-
sources initially elected to . proceed

“against alleged violations, both of law

For Title 35 Pa.C.S.A., see Appendix following this Title
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ad of its own rules and regulations,
hrough issuance of an administrative or-
der. court of law, in equity or otherwise,
was without jurisdiction over depart-
=ent's complaint in equity against -the
rwlator, excepting only that portion of
reenplaint ‘asserting “violator’s failure to
shide by consent adjudication entered by
zrvironmental  hearing .board, even
#ough department had been granted
smshiple administrative and judicial rem-
#dies in enforcement of the environmen-
sl s1atutes. Com., Dept. of Environmen-
4 Resources v. Leechburg Mining Co.,
. W5 4.2d 764, 9 Pa.Cmwlth. 297, Cmwith.
TR '

Air Pollution Control Act which provid-

#ohed in complaint seeking an- order
#gguiring defendants to extinguish or re-
- stwwe burning coal refuse piles would bar
whsitv from inquiring into dispute, not-
witheanding fact the complaint stated
sgigse of action in public nuisance, tradi-
fimially cognizable in equity. Com. v.
ks Alden Corp., 210 A.2d 256, 418 Pa.
. Sup. 1965 : : :
“¥act that statutory procedures relating
* feg¥r pollution control were cumbersome
#%¥ time consuming would be relevant
@l 1 event that difference between time
wigwred by equity processes to resolve
dipmre and alleviate problem and time
ired by statutory framework.makes
r*t of [atter irreparably damaging in
-lar case. Com. v. Glen Alden
210 A.2d 256, 418 Pa. 57, Sup.

- v procedures in air pollution
s’ case must be followed where
me— ~wcalth made no showing of any
«'v for bypassing such procedures
= of equity proceedings. Com. v.
%’den Corp., 210 A.2d 256, 418 Pa.

wnce in Air Pollution Control Act of
s allowing suits in equity was in-
~ that legislature 'did not desire
verem of dealing with air pollution.
. Glen Alden Corp., 210 A.2d 256,
% 37, Sup.1965. o

¢ Commonwealth failed to allege
wrason to bypass statutory method
dded by legislature for resolving air
We% controversy, equity court should
wmr snroved a decree dismissing com-

+d famework for resolution of problem

4004

Note 10

plaint. "Com. v. Glen Aldén Corp., 210
A.2d 256, 418 Pa. 57, Sup.1965.

35 PS. §

8. Findings )
Testimony that all sulfur dioxide emis-
sion control equipment either was of a
wrong size, used -a ‘fuel unavailable to
power company, did not work, or was
experimental supported finding that pow-
er company’s refusal to comply with
" court ordered pollution program, which
‘was identical to department of environ-
mental resources order, was not willful
but rather due to impossibility. Com.
Dept. of Environmental Resources V.
Pennsylvania Power Co., 316 A.2d 96, 12
Pa.Cmwlth. 212, Cmwilth.1974, affirmed
337 A.2d 823, 461 Pa. 675. '

9. -Declaratory judgment
Uniform Deg¢laratory Judgments Act
(42 Pa.C’S.A. §.7531 et seq.) is unavail-
able to respondent in proceedings
brought by department of environmental
. resources to enforce its administrative or-
der. Com., Dept. of Environmental Re-
- sources . v-§ Wheelirig-Pittsburgh :Steel
Corp., 348 A.2d 765, 22 Pa.Cmwlth. 280,
Cmwlth.1975, affirmed in part, remanded
in part 375 A.2d 320, 473 Pa. 432, certio-
rari denied 98 S.Ct. 514, 434 U.S. 969, 54

I..Ed.2d 456. -

10, Appeals : ,
An aggrieved party has no duty to ap-
peal from order of department of envi--
ronmental resources-but, upon failure to
do so, party so aggrieved may not pre-
serve to some indefinite future time in
‘some indefinite. future proceedings the
right to contest an unappealed order.
Com., Dept. of Environmental Resources
v. Wheeling-Pittsburgh Steel Corp., 348
A.2d 765, 22 Pa.Cmwlth. 280, Cmwlth.
1975, affirmed in part, remanded in part
375 A.2d 320, 473 Pa. 432, certiorari
. denied 98 S.Ct. 514, 434 U.S. 969, 54
L.Ed.2d 456. o
As result of order of department of en-
vironmental resources which granted
steel manufacturer variance from re-
" quired standards, for® particulate matter
emissions, until April 30, 1973, with re-
- spect to its sintering plant, steel manufac-
turer was ‘‘aggrieved” for purposes of -
appeal from such order. Com., Dept. of
Environmental Resources v. Wheeling-
Pittsburgh Steel Corp., 348 A.2d 765, 22

For Title 35 Pa.C.S.A., see
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Note 10 _
Pa.Crawlth. 280, Cmwlth.1975, affirmed

in part, remanded in part 375 A.2d 320,

473 Pa. 432, certiorari denied 98 S.Ct.
514, 434 U.S. 969, 54 L .Ed.2d 456.

Steel manufacturer which failed t_o‘ ap-

peal from compliance order of depart-
ment of environmental resources could
not, in subsequent proceedings brought
for enforcement of order, attack the order
nor the validity of the regulations upon
which it was predicatéd. Com., Dept. of
‘Environmental Resources v, Wheelmg-
Pittsburgh 'Steel Corp., 348 A.2d 765, 22
Pa.Cmwith. 280, Cmwlth.1975, affirmed
in part, remanded in part 375 A.2d 320,

8§ 4004.1.
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473 Pa. 432, certiorari denied 98 S.Ct.
514, 434 U.S. 969, 54 L.Ed.2d 456.

11. Offensive odore ,
Department of Environmental Re-
sources (DER), rather than Public Utility

Commission (PUC), had jurisdiction over.

offensive odors allegedly emanating from
sewage treatment plant and, thus, PUC

‘lacked jurisdiction over vacation home-

owners’ administrative complaint against
sewage treatment company respecting
such odors. Country Place Waste Treat-
ment Co., Inc. v. Pennsylvania Public
Utility Com'n, 654 A.2d 72, Cmwilth.1995.

Agrlcultural regulatlons prohibited

" (a) Except as may be requxred by the Clean Air Act or the regula-
tions promulgated under the Clean Air Act, this act shall not apply to
the production of agricultural commodities and the Environmental
Quality Board shall not have the power nor the authority to adopt
rules and regulations relating to air contaminants and air pollution
arising from the production of agrxcultural commodities.

AIR POLLUTION 35 P.S. §4004.2

. (3) The commercial production, processing or storage of compost,
. except for compost including, all or in part, biosolids originating at a
2 municipal sewage treatment facility, to be predominantly used in the
§ commercial propagation or production of any agricultural commodi-
£ tv identified under clause (1), regardless of whether the compost is
- being produced, processed or stored on a different premises than the
_ premises in which the compost is being used. _
.. (4) The use of any material whose production, processing or stor-
&ge is exempt from this act under clause (3) in the commercial -
. propagation or production of any agricultural commodity identified
gnder clause (1), or any odor or malodor or fugitive air emission
fesulting from the productlon, processmg or storage of any material
w exempted.
.. c) The exemptions apphed under subsection.(b)(2) shall only apply
.v&;:- agricultural commodities propagated, produced, harvested or
#ried on the premises of the farm operation.
“%0 Jan. 8, P.L. (1959) 2119, No. 787, § 4.1, added 1976 Dec. 2, P.L. 1263,

. 279, § 1, imd. effective. Amended 1992, July 9, P.L. 460, No. 95, § 4,
effective; 1996, Dec. . 1150, ,Nq; 174, §1 imd. effective.

ﬁimd. 18, P.L.

Historical and Statutory Notes
Section 2" of Act 1996, Dec. 18, P.L.

(b) As used in this section, the term “production of agrlcultural
commodities” shall include, but is not limited to: :

(1) The commercial propagation, productlon, harvestmg or drying
on the premises of the farm operation or the disposal of residual
materials resulting from the commercial propagation, production,
harvesting or drying on the premises of the farm operatlon of the

following:
(i) Field crops, including corn, wheat, oats, rye, barley, hay, pota-

toes and dry beans.

(ii) Fruits, including apples, peaches, grapes, cherries and berries.

(iii) Vegetables, including tomatoes, snap beans, cabbage, carrots,
beets, onions, mushrooms, sweet corn and green peas.

(iv) Horticultural specialties, including nursery stock ornamental
shrubs, ornamental trees and flowers.

(v) Livestock and livestock products, including catt]e sheep, hogs,
goats, horses, poultry, furbearing animals, milk, eggs and furs.

(vi) Timber, wood and other wood products derived from trees.

(vii) Aquatic plants and animals and their by-products.

(2) The processing of agricultural commodities propagated, pro-
duced, harvested or dried under clause (1) or the disposal of residual
materials resulting from such processing.

Mt 1996-174 legislation
#The 1996 amendment designated sub-
e (a) as such; in subscc (a) fo”owmg
- der the Clean Air Act”, inserted “this
%.1 shall not apply to the producllon of
ricultural commodities and”’; following
“peeduction of agricultural commodi-
E o deleted “in their unmanufactured
"2 but this prohibition shall not include

#e ¢ of materials produred or .manu-

1150, No. 174 :provides that this act shall
be retroactively applied to January |,
1991, in dismissing any pending legal or
administrative action_ by the Department
of Environmental Protection arising from
any activity which, by ‘enactment of this
amendatory act, is not subject to the pro-
visions of the act.

For Title 35 Pa.C.S.A., see Appendix following this Title
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=¢d off the premises of the farm op- i

Zba.
" and addcd subsecs. (b) and (c¢).
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ﬁ 4004.2. Permissible actions

", {2) In implementing the requirements of section 109 of the Clean

. & Act,' the board may adopt, by regulation, only those control
“#measures or other requirements which are reasonably required, i

gceordance with the Clean Air Act deadlines, to achieve and mamtam

& ambient air quality standards or to satisfy related Clean Air Act

#arirements, unless otherwise specifically authorized or reqmred by

‘i< act or specifically required by the Clean Air Act. »

‘ For Title 35 Pa.C.S.A., see Ap_pendlx following this Title
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(b) Control measures or other requirements adopted under subsec-
tion (a) of this section shall be'no more stringent than those required
by the Clean Air Act unless authorized or required by this act .or
specifically required by the Clean Air Act. This requirement shall not

apply if the board determines that it is reasonably necessary for a = ¥

control measure or other requirement to exceed minimum Clean Air
Act requirements in order for the Commonwealth;

(1) To achieve.or maintain ambient air quality standards;

(2) To satisfy related Clean Air Act requirements as they specxﬁcal
ly relate to the Commonwealth; : :

- (3) To prevent an assessment or 1mposmon of Clean Axr Act
sanctions; or -

(4) To comply with a final decree of a Federal court.

(c) The board may not by regulation adopt an ambient air quahty
standard for a specific pollutant which is more stringent than the air
quality standard which the EPA has adopted for the specific pollutant
pursuant to section 109 of the Clean Air Act.

(d) In any challenge to the enforcement of regulations adopted to
achieve and maintain the ambient . air quality standards or to satisfy
related Clean Air Act requirements, the person challenging the regu-
lation shall have the burden to demonstrate that the control measure
or other requirement or the stringency of the control measure or

_requirement is not reasonably required to achieve or maintain the
standard or to satisfy related Clean Air Act requ1rement€

(e) No person may file a preenforcement review challenge under
this section based in any manner upon the standards set forth in

subsection (b) of this section. :

(f) This section shall not apply to rules and regulations approved as
a final rulemaking by the board prior to the effective date of this
section or to any ambient air quality standards adopted by the board
where no such standard has been adopted by the EPA.

(g) This section shall not be construed to weaken or otherwise
affect site-specific standards or other requirements for individual -
sources or facilities in place prior to the effective date of this section.
1960, Jan. 8, P.L. (1959) 2119, No. 787, § 4.2, added 1992, Tu]y9 P.L. 460,
No. 95, § 5, effective in 60 days.

142 U.S.CA.§ 7409.
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Environmental Law 2257, 291 to 295.
Westlaw Topic No. 149E. :
For Title 35 Pa.C.S.A., see: Appendix following this Title

62

AIR POLLUTION

AIR POLLUTION. 35 P.S. §»4004.3

§ 4004.3. Evaluation

Beginning five (5) years after the effective date of this section and
every hve (5) years thereafter, the department shall conduct and
submit to the. General Assembly an evaluation of the effectiveness of
the programs adopted to 1mplement the Clean Air Act. The evalua-

tion shall include:

- (1) A determination of whether the limitation imposed in section
4.2 ! has hindered in any way the Commonwealth'’s efforts to comply
with the Clean Air Act and a recommendation on whether that

provision should be changed

(2) The specific steps taken to lmplement the Clean Air Act and
progress made toward meeting the emission reductions required by
the act and recommendations on any additional steps Wthh must be

- taken.

{3) An evaluation of the funding available to implement the Clean
Air Act programs and whether that funding is sufficient or inade-
guate and recommendationhs on where adjustments should be made.

(4) An ana]y515 of the costs imposed on mobile and stationary air
contamination sources to implement the requirements of the Clean
Air Act, including on individuals and companies. The analysis of
costs shall also- consider the benefits of compliance with the Clean
&ir ‘Act requirements and the public health, environmental and eco-
" siomic costs to the Commonwealth for failing to meet the require-
sents, including the impact of sanctions.

(3) An evaluation, in consultation with the Department of Com-
" merce and the Office of Small Business Ombudsman, of the adequacy
~# measures taken by the Commonwealth to assist small businesses in
~omplying with the Clean Air Act.

S8 A summary of the activities undertaken by the Citizens Adviso-

v Council and the air technical advisory committee under section:
. '1 62 )

"{7). An evaluation of the effectiveness of the Northeast Ozone
Transport Commission in meeting the mandates of the Clean Air Act
#nd recommendatlom on any changes that could make the commis- -

“Han more effectlve

For Title 35 Pa.C. S A .see Appendlx following this Tltle
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(8) An assessment of the impact of missing Fedela] deadlmes
identified under section 7.12° has had or will have on the State
implementation of the Clean Air Act programs. :

1960, Jan. 8, P.L. (1959) 2119, No 787, § 4.3, added 1992, Tu]y9 PL 460,
No. 95, § 5, imd. effective.
135P.S. § 4004.2.

235 P.S. § 4007.6.
335P.S.§ 4007.12.

Library References

Environmental Law €2290.
Westlaw Topic No. 149E.

§ 4005. Environmental quality board | _
(a) The board shall have the.power and its duty shall be to—

(1) Adopt rules and regulations, for the prevention, control, reduc-
tion and abatement of air poHutlon applicable throughout the Com-
monwealth or to such parts or. regions or subregions thereof specifi-
cally designated in such regulation which shall be applicable to all

air contamination sources regardless. of whether such source is-
Such rules and regulations °

required to be under permit by.this act.
may establish maximum allowable emission rates of air contaminants

from such sources; prohibit or regulate the combustion of certain
fuels, prohibit or regulate open burning, prohibit or regulate any
process or source or class of processes or sources, require the
installation of specified control devices or equipment, or designate
the control efficiency of air pollution control devices or equipment

required in specific processes or sources or classes of processes or -
sources. Such rules and regulations shall be adopted pursuant to the

provisions of the act of July 31, 1968 (P.L..769), known as the
“Commonwealth Documents Law,””" upon such notice and after such
public hearings as the board deems appropriate. - In exercising its
authority to adopt rules and regulatlons the board may, and to the
extent deemed desirable by it shall, consult with a council of techni-
cal advisers, properly qualified by education or experience in air

pollution matters, appointed. by the board and to. serve at the plea-.

sure of the board, to consist of such number of advisers as the board
may appoint, but such technical advisers shall receive no compensa-
tion, other than their actual and necessary expenses for their ser-
vices to the board. o

(2) Establish and publish maximum guantities of air contaminants
that may be permitted under various conditions at the point of use

For Title 35 Pa.C.S.A., see Appendix following this Title
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from any air contammant source in various areas of the Common-

wealth so as to control air pollution.
(3) By rule or regulation, classify air contammant sources, accord-

ing to levels and types of emissions and other characteristics which

relate to air pollution. Classifications made pursuant.to this subsec-
tion shall apply to the entire .Commonwealth or any part thereof.
Any person who owns: or operates an air contaminant source of any

" class to which the rules and regulations of the board under this

subsection apply, shall make reports containing information as may
be required by the board concerning location, size and height of air
contaminant outlets, processes employed, fuels used and the nature
and time periods or duration of emissions, and such other informa-
tion as is relevant to air pollution and available or reasonably

-. capable of being assembled.

(4) Recommend to the Secretary of Transportation performance or

specification standards, or-both, for emission control systems and

devices on motor vehicles.

~ (5) Adopt rules and regulations for the protection of public health
-and safety for periods when the accumulation of air contaminants in
any area is attaining or has attained levels vhich, if sustained or

 exceeded, could lead to an acute threat to the health of the public.

Such rules and regulations shall contain appropriate procedures to
yrotect public health and safety during such periods.
" (6) Adopt rules and regulations for the approval and the recision
#nd suspension of apploval of local air poHutlon control agencies.
(7) Adopt rules and regulations designed to reduce emissions from
motor vehicles, including centrally clean-fueled fleets, clean alterna-

" tive fuels, oxygenated fuels, reformulated fuels, vehicle miles of

travel, transportation control measures and other transportation con-
t=nl strategies. Such rules and regulations shall be developed in
rensultation with the Department of Transportation. The board shall

.=t adopt regulations mandating the sale or use of any set of
specifications for motor fuel prescribed by the State of California

snder 42 U.S.C. § 7545(c)(4)(B) unless the set of specifications is
required under the Clean Air Act or the regulatlons promulgated

1r‘tv.‘:zel,mder

(8) Adopt rules and regulatlons to implement the provisions of the
The rules and regulations adopted to implement the

grovisions of the Clean Air Act shall be consistent with the require-
“ments of the Clean Air Act and the regulations adopted thereunder.

9 Adopt rules and regulations to exempt sources or categories of

sources of minor significance from the provisions of section 6.1.2

For Title 35 Pa.C.S.A., see Appendix following this Title
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(10) Adopt rules and regulations establishing provisions to allow
changes within a permitted facility or one operating pursuant to
clause (3) of subsection (b) of section 6.1 without requiring a permit
revision if the changes are not modifications under any provision of
42 U.S.C. Ch. 85 Subch. I (relating to programs and activities) and
the changes do not exceed the emissions allowable under the permit -
whether expressed therein as a rate of emissions or in terms of total
emissions, provided that the facility provides the department and the
administrator with written notification in advance of the proposed -
changes which shall be a minimum of seven (7) days, unless the
board provides in its regulations a different time frame for emergen-

cies.
(11) In its discretion, by regulation require revisions to permits for
major sources to incorporate applicable standards and regulations
promulgated pursuant to the Clean Air Act and adopted by the board
after the issuance of such permit as required by section 502(b)(9) of
the Clean Air Act.? 4
(12) In its discretion, by regulation adopt rules containing reason-
able procedures consistent with the need for expeditious action by
the department on plan approvals and operating permit applications
to make available to the public any plan approval or operating permit
application, compliance plan, plan approval, operating permit and
- monitoring or compliance report as required by section 502(b)(8) of
the Clean Air Act.* ' ' R
(13) Adopt by regulation alternative volatile organic compound’
emission limitations for aerospace coatings. and solvents, including
extreme performance coatings, which are required to be used by the
United States Department of Defense, the United States Department
of Transportation and the National Aeronautic and Space Adminis-
tration or to meet military and aerospace specifications, provided
such alternative limitations are authorized by the Clean Air Act.

(b) In adopting regulations containing transportation control mea-
sures, the board shall not have the authority to adopt any regulation
limiting or expanding any municipalities’ authority under the Munici-
pal Planning Code to regulate land development, subdivision approv-
al, zoning revision, building permit or any other development activity
unless specifically required by the Clean Air Act. '

1960, Jan. 8, P.L. (1959) 2119, § 5. Amended 1968, June 12, P.L. 163, No.
92, § 5. Affected 1968, July 31, P.L. 769, No. 240, art. VI, § 609(19).

Amended 1970, July 23, P.L. 606, No. 201, § 2;. 1972, Oct. 26, P.L. 989; No.
245, § 4, imd. effective; 1992, July 9, P.L. 460, No. 95, § 6, imd. effective.

145 P.S. § 1101 et seq.
235P.S. § 4006.1.

342 U.S.C.A. § 7661a(b)(9).
442 US.C.A. § 7661a(b)(8).

For Title 35-Pa.C.S_.A., see Appendix following this Title
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Act 1992-95 legislation

The 1992 amendment designated the
former text as subsec. (a); in cl. (2), fol-

'Historical and Statutory Notes

35 P.S. § 4005
) » Note 4

lowing “By”’, deleted “‘the’’; and adds cl.

(7Y to (13).

Pennsylvania Code Refefences

Air resbufces,'seé 25 Pa. Code § 121.1 et seq.

Library References

Environmental Law €265, 290, 291.
Westlaw Topic No. 149E.

‘Notes of Decisions

In general 1

- Challenge of regulations 5
- Contracts ' 4 :

Due process 2
Presumptions 6
Review 7
Standards 3

1. In general

Rules and regulations of Environmen-
2! Quality Board when formally adopted
¥ hoard become rules and regulations of
the  department. of environmental re-
spurces.  Rushton Min. Co. v. Com., 328
é:,;’d 185, 16 Pa.Cmwlth. 135, Cmwith.
trg :

L Due process
“Enforcement of rules and regulations of

Air Pollution Commission against opera-

*: confiscation of property without due
- 2ss, notwithstanding that operation
ich ovens could not practically or
~lv meet minimum air pollution stan-
As-!< sct in such rules and regulations.
8oty Coal Co. v. Air Pollution Commis-

ey d

W, 279 A.2d 388, 2 Pa.Cmwlth. 441,
Lrewlth.1971. :

‘% Standards

s Establishment of sulfur dioxide emis-
¥ ‘evels, by seeking to reduce air pollu-
e serves legitimate state interest of

‘wirirraining health of citizenry of the

; Com., Dept. of Environmental Re-
uderres v, Pennsylvania Power Co., 416
451 995, 490 Pa.'399, Sup.1980.
-%-andard, in abatement proceeding, to
dieve ~mine whether smoke and particula_te

~f beehive coke ovens did not consti- -~

matter emissions are in violation of Air
Pollution Commission's regulations is not
what any ‘single employee of regulatory
agency. might deem to be violation of
what legislature intended in enacting Air
Pollution Control Act; rather, what is rel-
evant is proof that standards set forth by
the Commission- have been met or violat-
ed in accardance wijth such specific stan-
dards, an% visual tésts and observations
are not adequate evidence of a violation
where recognized scientific tests are
available, Bortz Coal Co. v. Air Pollution
Commission, 279 A.2d 388, 2 Pa.Cmwilth.
44§, Cmwlth.1971.

4. Contracts

Where, when highway improvement
contract was viewed as a whole and in
conjunction with department of environ-
mental resources regulations, it was ap-
parent that bidders were on notice that
their bids should conform with the type
of burning and disposal permitted under
the regulations and where the regulations
clearly stated that it was a violation of the

“Air Pollution Control Act to conduct

open-air burning inside an air basin, con-
tract provision stating that temporary air
pollution control measures were to be
used whenever burning was prohibited as
a result of a violation of the Air Pollution
Control Act and that additional compen-
sation would be available for such tenipo-
rary project air pollution control was not
inherently ambiguous by reason of its
failure to specify that it did not apply to

-project areas inside an air basin. Hempt

Bros., Inc. v. Com., Dept. of Transp., 388
A.2d 761, 36 Pa.Cmwlth. 516, Cmwlth.

1978.

For Title 35 Pa.C.S.A., see

Appendix following this Title
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Where highway construction contract
provided that “Temporary air pollution

control ‘measures will be used whenever .

burning is prohibited as a result of a
violation of the Air Pollution Control Act”
and also provided for additional compen-
sation for such temporary project air pol-

lution control, language of provision was .

not unclear as to whether an actual viola-
tion of the Act must have occurred before
alternative methods of burning could be
employed and compensated for under the
contract; contract did require that the
contractor actually be cited for a viola-
tion before alternative- methods of burn-
ing were authorized. Hempt Bros., Inc.
v. Com., Dept. of Transp., 388 A.2d 761,
36 Pa.Cmwlth. 516, Cmwlth.1978.

5. Challenge of regulations
A proper challenge to reasonableness of
air pollution regulations must be based

upon a claim that they are unnecessarily .

stringent and unnecessary for protection
of public health, safety and welfare. Ro-
chez Bros., Inc. v. Com., Dept. of Envi-

ALK POLLUTION'

ronmental Resources, 334 A.2d 790, 118
Pa.melth.'137, Cmwlth,1975.

6. Presumptions
Because regulations lmplemcntmg the
Air Pollution Control Act are promulgat-

ed pursuant to grant of legislative power,
they enjoy presumption of reasonable- .

ness. Com., Dept. of Environmental Re-
sources v. Locust Point Quarries, Inc.,

396 A.2d 1205, 483 Pa. 350, Sup.1979.

7. Review :
Where defendant after conviction by a

district justice of the peace of violating

this section filed an appeal, with due no-
tice to the justice, followed by a miotion to
quash the complaint, which motion the
court denied, but defendant thereafter

- filed a praecipe for judgment of nonpros.

for failure of the justice to file his tran-
script within 20 days after service of the

notice of appeal as required by 42 P.S,"

§ 3003, the clerk will be directed to enter

a Judgment of non pros., since the act is

mandatory. Com. v. B. Abrams & Sons,

“Inc.,. 54 Pa. D. &. C2d 169, 94 Dauph.

254 (1971)

§ 4006.  Environmental Hearing Board

The hearing board shall have the power and its duty shall be to

‘hear and determine. all appeals from appealable actions of the de-
partment as defined in the act of July 13, 1988 (P. L 530, No. 94),

known as the "“Environmental Hearing Board Act,”
Any and all action taken by the

with the provisions of this act.

' in accordance

hearing board with reference to any such appeal shall be in the form
of an adjudication, and all such action shall be subject to the
provisions of 2 Pa.C.S. (relatmg to administrative law and proce-

dure).

1960, Jan. 8, P.L. (1959) 2119, § 6. Amended 1968, June 12, P.L. 163, No.

92, § 5; 1972, Oct. 26, P.L. 989, No. 245, § 5, imd. effective;

P.L. 460 No. 95, § 6, imd. effective.
135 P.S. § 7511 et seq.

1992, July 9,

Historlcal and Statutory Notes

Act 1992-95 legislation

The 1992 amendment substituted “‘ap-
pealable actions of the department as de-
fined in the act of July 13, 1988 (P.L. 530,
No. 94), known as the ‘Environmental
Hearing Board Act’,” for “orders issued

by the department”, and substltuted “2
Pa.C.S. (relatmg to administrative law
and procedure” for "the act of June 4,
1945 (P.L. 1388), known as the Admmm
trative Agency Law’ " .

For Titie 35 Pa.C.S.A., see

Appendix followlng this Title
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Env1ronm(,ntal Law €294, 295,
Westlaw Topic No. 149E.

Notes of

Appealable decisions "2
Appeals 10 .

Construction and apphcarion 1
Equity 4 .

Evidence 7

Findings 8

Notice 3 )
Presumptions and burden of proof 6
Res judicata and colldteral estoppel 9

Waivers - 3.

i. Construction and appliéatioﬁ
Neither Air Pollution Control Act nor

gmmission  violated any constitutional
*¥%ghts of company, which was ordered to
 gperate its beehive coke ovens in such a
© #anner that emissions did not exceed
" e-its set forth in regulation. Bertz Coal
%% v. Department of Environmental Re-
mgmrces, 299 A.2d 670, 7. Pa.Cmwlth. 362,
Lerwclth, 1973,

Where legislature had by § 4001 et seq.
his title provided statutory method for
fution of problems set forth in Com-
mivmwealth's complaint  alleging that
%grning refuse piles maintained by defen-
Hers released noxious gases to detriment
=F kealth and well being of surrounding
#ecidents, statutory remedy had to be
-aré v pursued. Com. v. Glen Alden
: . 210 A2d 256, 418 Pa. 57, Sup.

T \ppealable decisions
. -‘an of department of environmental
~rec:-ces in denying application seeking
i evemption from Air Pollutiori Control
& regulations governing emissions from
Hw furnaces operated at steel plant on

#ficance was a “decision” appealable to
e c~vironmental hearing board. Beth-
- b Stecl Corp. v. Com., Dept. of Envi-

Cr~wlth, 479, Cinwlth.1978.

dkkough persons aggrieved by orders
o e department of environmental re-
weox are cntitled to notice of hearing
#%2 an opportunity to be heard, hearing

eales. and regulations of air pollution

g~d that emissions were of minor sig-

sntal Resources, 390 A.2d 1383, 37

35 PS § 4006

Note 4

Library References

Declsmns
is not required wherc events occur which
render it impossible for a réviewing body
to grant any relief. Silver Spring Tp. v,
Com., Dept. of Environmental Resources,
368 A.2d 866, 28 Pa.Cmwlth. 302,
Cmwlth.1977.
‘Environmental hearing- board had au-
thority to review validity of air quality
. standards promulgated. by environmental
quality board and to reverse or. modify
order of department of environmental re-
sources granting only-a limited variance
from the standards if the standards were
improvidently promulgated or were arbi-
trary as to plaintiff’s operation of zinc
smelter. St. Joe Minerals Corp. v. God-
dard, 324 A.2d 800, 14 Pa.Cmwlth. 624,

Cmwlth.1974.
3. Waivets ¥

Department -of environmental
sources and environmental hearmg board
may not waive a mandatory provision of
Air Pollution Control Act because of ad-
verse economic consequences. Rochez
Bros., Inc. v. Com., Dept. of Environmen-
tal . Resources, 334 A.2d 790, 18 Pa.
Cmwlth. 137, Cmwlth.1975.

re-

4. Equity

Where zinc smelter operators appeal
from order of department of environmen-
tal resources granting only a limited vari-
ance from air quality standards was
pending before environmental hearing
board, Commonwealth court had no équi-
ty jurisdiction to entertain operator’s
complaint challenging validity of  the
standards. St. Joe Minerals Corp. v.
Goddard, 324 A.2d 800, 14 Pa.Cmwlth.
624, Cmwlth.1974. i _

Assertion that enforcement of gjr quali-
ty standards would produce immediate or
looming irreparable harm violative of due
process rights of operator of zinc smelter
did not warrant assumptlon by equity of
jurisdiction over operator’s action chal-.
lenging vahdny of the standards while
“operator’s appeal from order of depart-
ment of environmental resources grant-
ing only a limited variance was pending

For Title 35 Pa.C.S.A., see Appendix following this Title
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Note 4 ) .
before the environmental hearing board,
as operator had right to seek of the envi-
ronmental hearing board or judiciary a
supersedeas of the appealed from order
pending adjudication by the Board. St.
Joe Minerals Corp. v. Goddard, 324 A:2d
800, 14 Pa.Cmwith. 624, Cmwlth.1974.

Absence in Air Pollution Control Act of
provision allowing suits in equity was in-
dication that legislature did not desire
dual system of dealing with air pollution.
Com. v. Glen Alden Corp., 210 A.2d 256,
418 Pa. 57, Sup.1965.

Air Pollution Control Act which provid-
ed framework for resolution of problem
involved in complaint seeking an order
requiring defendants to extinguish or re-
move burning coal refuse piles would bar
equity from inquiring into dispute, not- .
withstanding fact that complaint stated
cause of action in public nuisance, tradi-
tionally cognizable in equity. Com. v.
Glen Alden Corp., 210 A.2d 256, 418 Pa.
57, Sup.1965.

Fact that statutory procedures relating

to air pollution control were cumbersome

- and time consuming would be relevant
only in event that difference between time
required by equity processes to resolve
dispute and alleviate’ problem and time
required by statutory framework makes
pursuit of latter irreparably damaging in
particular case. Com. v. Glen Alden
Corp., 210 A.2d 256, 418 Pa. 57, Sup.

1965.

Statutory procedures. in air pollution
control case must: be followed where .
Commeonwealth made no showing of any
necessity for bypassing such procedures
in favor of equity praceedings. Com. v.
Glen Alden Corp., 210 A.2d 256, 418 Pa..
57, Sup.1965. :

Where there is provided a. sell-con-
tained administrative [fact-finding and
regulatory procedure with a provision for
appeal under the Administrative Agency
Law, such as that contained in the Air
Pollution Control Act of 1960 (§ 4001 et
seq. of this title), direct resort to equity is
_no longer appropriate in the absence of
‘an express legislative authorization.
Com. v. Glen Alden Corp., 81 Dauph. 355
(1963), vacated on other grounds 210
A.2d 256, 418 Pa. 57.

~ AIR POLLUTION

Notice

Action by the Air Pollution Commission
‘must be in the form of an adjudication:
complying with the provisions of the Ad-
ministrative Agency Law, 71 P.S.
§ 1710.01 et seq. requiring reasonable
notice of a hearing and an éopportunity to
be heard. Com. v. Heindel, 80 York 209,
42 Pa. D. & C.2d 205 (1967).

Where it further appears dcfendant re-
ceived no prior notice that a meeting of
the Air Pollution Commission would be
held, and that he was not present thereat,

5.

_although certain witnesses were present

and apparently testified to undisclosed
facts, proof of defendant’s violation of the
act was lacking. Com. v. Heindel, 80
York 209, 42 Pa. D. & C.2d 205 (1967).

6. Presumptions and burden of proof.
Regulation prohibiting emission into
outdoor atmosphere of any fugitive air
contamipant from any source and regula-
tion setting forth maximum permissible

emission rates for various processes must -

be read together so that.to prove criminal
violation of former regulation as modified
by latter regulation, scientific evidence
must bé introduced proving beyond rea:
sonablé doubt that offense of fugitive
emissions exceeded -permissible maxi-
mum set forth in latter regulation. Com.,
Dept. of Environmentadl Resources v. Lo-
cust Point Quarries, Inc., 367 A.2d 392,
27 Pa.Cmwlth. 270, Cmwlth.1976, vacat-
ed 396 A.2d 1205, 483 Pa. 350. .

In view of fact that state Department of
Health was moving party seeking to abate
emission of particulate matter by opera-
tor of beehive coke ovens under Air Pollu-
tion Control Act,. Commonwealth had
burden of proving that acts of such oper-
ator were in violation of the Act; in order
to meet such burden, Air Pollution Com-
mission had to prove that, under the Act
and its rules, regulations gnd standards,
such operator had violated the law neces-
sitating the abatement order. Bortz Coal
Co. v..Air Pollution .Commission, 279
A.2d 388, 2 Pa.Cmwlth. 441, Cmwith.
1971. .

In proceeding before Air Pollution
Comimission to abate alleged emissions

" from coal mine owner's stacks which
were part of operation of two air tables

used in processing of coal, Commission
did not have burden of proving that

For Title 35 Pa.C.5.A., see Appendfx following - this Title
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owner's emissions through stacks were’
in excess of allowable limit specified in
regulations of the Commission beyond' a
reasonable doubt; proof by a preponder-
ance of evidence was all that was neces-
sarv. North Am. Coal Corp. v. Air Pollu-
#ion Commission, 279 A.2d 356, 2 Pa.
Cmwlth. 469, Cmwlth.1971. .

If a regulatory ‘agency desires to order

that violation by substantial - evidence;
rothing less will permit affirmance of
agency action by reviewing court. North
3m, Coal Corp. v. Air Pollution Commis-

Cmwlth.1971.

7. Evidence :

Evidence presented through quallﬁed
expert in air pollution, who used avail-
“#hle and recognized sciestific equipment
fo test emission of smoke from company’s
toke ovens, and unrefuted conclusion
that those tests indicated violation of reg-

L"emmg to ‘limits for palllculate matier
emission was sufficient to establish viola-
tion under Air Pollution Control Act.
Bortz Coal Co. v. Department of Environ-
#sental Resources, 299 A.2d 670, 7 Pa.
Lmwlth, 362, Cmwlth.1973.

Refusal, in abatement proceeding
against operator of beehive coke ovens, of
¥earing examiner to permit testimony on
#-onomic factors involved was error,
where the Commission had power to set
“—=e limits within which compliance with
nrders might be met, and declared
~'icy of Commonwealth was to protect
_ == air resources to degree necessary for

=-cction of citizens’ well-being, proper:
= and expansion of industry. Bortz Coal
£ v, Air Pollution Commission, 279
x.2¢ 388, 2 Pa.Cmwlth. 441, Cmwith.
1971,

"

Evidence in abatement
¥gainst operator of beehive coke ovens, in
- wgich -expert testlmony was given by air
»¥ution control engineer who had failed

%7ed any available instrumentation to
© ##asure amount of falling particulate,
...... wmiiting particulate or -smoke density,
e not sufficient to'establish violation of
4= Pollution Control Act or Air Pollution

¥rnmission’s rules and regulations.
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Bortz Coal Co. v. Air Pollution Commis-
sion, 279 A.2d 388, 2 Pa.Cmwlth. 441,

- Cmwlth.1971.

abatement of a_violation ‘of its regula-’
tons, it must meet its burden to prove

In proceedings to abate air pollution,
visual tests of emissions constitute admis-
sible evidence but, when tecognized sci-
entific tests are available and practical,
courts: must insist upon their use and
présentation and if there are no scientific.
tests possible or available, these circum-
stances must be explained upon the rec-
ord and extraordinary care should be tak-

‘en to make certain that visual tests are

made accurately and fairly and constitute -

_sufficient proof to sustain opinions of ex-

sion, 279 A:2d 356, 2 Pa.Cmwlth. 469

perts. North Am. Coal Corp. v. Air Pollu-
tion Commission, 279 A.2d 356, -2 Pa.

Cmwilth. 469, Cimwlth.1971,

Testimony of three housewives in vicin-
ity of coal mine owner’s air tables that

- coal dust and dirt were present in and

.wlation of air pollution commission per--

about their homes was not substantial
evidence that emissions from owner's
stacks which were connected to the .air
tables were in excess .of allowable,limits
of Air Pollution Cémmission'’s lcgu]a-‘
tions. North Am. Coal Corp. v. Air Pollu-
tion Commission, 279 A.2d 356, 2 Pa.
Cmwlth. 469, Cmwlth.1971.

Where Air Pollution Commission per-
formed no scientific tests to determine
either the kind or quantity of emissions
coming from coal mine owner’s stacks
but relied entirely on visual observations,
although tests were not shown to be un-
available or impractical and Commiis-
sion’s expert witness relied upon calcula-

* tions made from a technical bulletin and

certain assumptions, none of which were
tied to owner’s air tables which allegedly
caused the emissions, Air Pollution Com-
mission failed to meet its burden of prov-
ing that emissions coming from owner’s
stacks were in excess of allowable limits.

"North Am. Coal Corp. v. Air Pollution

proceeding

% make any stack test and had not uti- -

Commission, 279 A.2d 356, 2 Pa Cmwlth.
469, Cmwlth.1971.

8. Findings

Where extent of environmental hearing
board’s treatment of application for re-
newal and extension of variance from Air
Pollution Control Act regulations relating
to emissions from draw furnaces was to
quote regulation relating to contents of
petition for variance and state that “this
information was not provided,” review of

71
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record revealed that application appeared
to provide required information but there
were no findings of fact in adjudication
denying application as to adequacy of
such information, court reversed and re-
manded. Bethlehem Steel Corp..v. Con.,
Dept. of Environmental Resources, 390
A.2d 1383, 37 Pa.Cmwlth. 479, Cmwlth.
1978. .

Department of environmental re-
sources and environmental hearing board
were required to deny application to
reactivate bechive coke ovens, regardless
of economic consequences, where there
had beén no test operation or any evalua-
tion conducted which would indicate that
applicant’s reactivated coke ovens would
meet regulations established by environ-
mental quality board, no provision was
made for facilities to conduct source test-
ing and department of environmental re-
sources possessed data which indicated
that bechive coke ovens could not comply
with applicable regulations. Rochez
Bros., Inc. v. Com., Dept. of Environmen-
tal Resources, 334 A.2d 790, 18 Pa.
Cmwith. 137, Cmwlth.1975,

Department of environmental re-
sources did not act in an arbitrary and
capricious manner in failing to acquiesce
‘to request of company, which was or-
dered to operate its beehive coke ovens in
such a manner that emissions from the
ovens did not exceed limits set forth in
air pollution commission regulation per-
taining. to limits for particulate matter
emission, that it be given an additional.
three years to phase out the coke ovens.
Bortz Coal Co: v. Department of Environ-
mental Resources, 299 A.2d 670, 7 Pa.
Cmwlth. 362, Cmwlth.1973. -

9. Res judicata and collateral estoppel
Where steel corporation sought vari-
ance-from Air Pollution Contro! Act regu-
lations relating to emissions from draw

~AIR POLLUTION

furnaces merely as grace period for com-
pliance and subsequently filed application
for exemption from regulations on basis
of the data about emissions not ‘previous-
ly available, res judicata was inapplicable
to ‘bar exemption application after steel
torporation failed to appeal denial of var-
iance.
Dept. of Environmental Resources, 390
A.2d 1383, 37 Pa.Cmwlith.' 479, Cmwlth.
1978.

Determination in contempt proceeding .

that it was impossible for public utility to
comply with Commonwealth’s current
sulfur dioxide emission limitations due to
inadequacy of current technology collat-
erally. estopped environmental hearing
board from reaching a different conclu-
sion on question in civil proceeding seek-
ing assessment of civil penalties against
utility. Com., Dept. of Environmental
Protection v. Pennsylvania Power Co.,
384 A2d 273, 34 Pa.Cmwlth. 546,
Cmwlth.1978. - .

10. * Appeals )

Upon: appeal from a summary convic-
tion before a justice of the peace of violat-
ing an order of the Air Pollution Commis-
sion, finding that defendant was causing
air pollution, and directing defendant to
cease all open burning and extinguish all.
fires on his premises, defendant’s demur-
rer will be sustained. and he will be dis-
‘charged, where the commission offered
no proof of the entry of such order except
a copy of the letter addressed by it to
defendant stating that a meeting of the
commission had been held and a finding
against defendant had been entered, since
the letter was a self-serving declaration,
and since the only admissible evidence of
the commission’s finding and order
would be a certified copy of the order
from its records. Com. v. Heindel, 80

York 209, 42 Pa. D. & C.2d 205 (1967). )

§ 4006.1. Plan .appxjovals and permits ,
(a) No person shall construct, assemble, install or ‘modify any

Bethlehem Steel Corp. v. Com.,

stationary air contamination source, or install thereon any air pollu-
tion control equipment or device unless such person has applied to
and received written plan approval from the department to do so:
Provided, however, That no such written approval shall be necessary
with respect to normal routine maintenance operations, nor to any

For Title 35 Pa.C.5.A., see Appendix following this Title
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such source, e(iuipment or device used solely for the supplying of

‘heat or hot water to one structure intended as a one-family or two-

nor where construction, assembly, installation . or

family dwelling, lations of

ification is specifically authorized by the rules or regu .
t?ugdc;):;:gt;ent tg--be conducted with.o_ut w'ritten approvlail.b Allnagg(l:;
cations for approval shall be rn_adfz in writing and shall. eho11 1ch
forms and contain such information as th(? depa_rtmentds a igc’l;
scribe and shall- have appended thereto detailed plans and specilicz

tions related to the proposed installation. . o
(b) (1) No person shall operate any stationary air cor}lltammatlo:
source unless the department shall have 1ss_u§d to fs?}i pilt'is;)rrll 2

ni ich source under the provisions of this se
permit.to, operate suc urce 1 S O S orms
- a wri application for a permit subm J
e to a written app o e

respons .
and containing such information as the department may p

where construction, assembly, installation miodification is speclﬁcagy
authorized by the rules or regulations: of the department to be

conducted without written approval. The department sl:lall pr'ovvlctig
public’ notice and the right to comment -on 'aII permits prior i«
issuance or denial and may hold public hearings concerning any
ermit. : : : X _ .

i fter the effective date of this amend-

2) A pérmit may be issued a . : of tl
mént topany applicant for a stationary air contam‘lr'latlc‘)n source
assembly, installation or modification where

bsection (a) of this section have been met and

there has been performed upon such source a test 'opera:mnm(;r-
evaluation which shall satisfy the department that the au;1 con arrln -
ion source will. not discharge into the outdoor a'ltmosg ere ::1Ii yable
contaminants at a rate in excess of that permitted by applic

tion of the board, or in violation of any performance or

er requirement established by the Environ-
and

requiring construction
the requirements-of su

regula e d
emission standard or ot
mental Protection Agency or the department for such source,

which will not cause air pollution. . B
(3). A stationary air contamination source operating lawfully with-

i i i 3! of this act or the
mi which fees required by section 6. f th ‘th
P o der this act have been paid is authorized

to continue. to operate without a permit unt.il one hundred t‘alqzr:ti
{120) days after the department provides notxceht_o hthe source fhat ¢
: it i i i ber 1, 1996, whichever occur .
yermit is required or until Novem , ( hev urs

ffethe appli((l:ant submits a complete permit application within the

. ‘e a
' . #ime frames in this subsection and the department fails to issue

permit through no fault of the applicant, the :}(})urce nllaty C(;n;l;l)t:ﬁ utlo
op i ired | tion 6.3 or the regulation -
operate if the fees required by sectic ! : ]

ggted under this act have been paid and the source Is operated in

" For Title 35 Pa.CS.A,, see

Appendix following this Title
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conformance with this act, the Clean Air Act and the regulations
promulgated under both this act and the Clean Air Act. For any
performance or emission standard or other requirement established
by the Environmental Protection Agency or the department for the
source subsequent to the effective date of this act but prior to the

permit issuance date, the permit may contain a compliance schedulel

authorizing the source to operate out of compliance and requiring
the source to achieve compliance as soon as possible but no later
than the time required by this act, the Clean Air Act or the regula-
tions promulgated under either this act or the Clean Air Act. For
purposes of this subsection, a source is operating lawfully without a
permit where it is a source for which no permit was previously
required and the source is operating ih comphance with apphcable

regulatory requirements.

(4) For repermitting of any stationary air contamination source
which is operating under a valid permit.on the effective date of this
act or which has received a permit under the provisions of clauses (2)
and (3) of this subsection and which is required to meet performance
or emission standards or other requirerments established subsequent
to the issuance of the existing permit, the new permit may contain a
compliance schedule authorizing the source to operate out of compli-
ance and requiring the source to achieve compliance as soon as

possible but no later than the time required by this act, the Clean Air

.Act or the regulations promulgated under elther this act or the Clean
Air Act. .

(b.1) A perm1t or plan approval issued hereunder may contain
such terms and conditions as the department deems necessary to
assure the proper operation of the source.

The board shall by regulation establish a permit shield for permits
issued under the authority delegated to the Commonwealth by the
EPA under Title V of the Clean Air Act. The program shall be
consistent with the requirements of section 504(f) of the Clean Air
Act? and the regulations promulgated thereunder. Each permittee,
on a schedule established by the department, shall submit reports to

the department containing such information as the department may _

prescribe relative to the operation and maintenance of the source.

(b.2) A permit ‘issued or reissued under subsectlon (b) of thls
section shall be issued for a five (5) year term unless a shorter term is
required to comply with the Clean Air Act and regulations promul-
gated thereunder or the permittee requests a shorter term, except
that a permit for acid deposition control shall be issued for a five (5)
year term. A permit may be terminated, modified, suspended or
revoked and reissued for cause. The terms and conditions of an

" For Title 35 Pa.C.S.A., see Appendix following this Title
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"\pll‘ed permxt are automatlcally contmued pending the issuance of a
" new permit where the permittee has submitted a timely and complete
application for a new permit and paid the fees required by section
6.3 or the regulations promulgated under this act and the department
& - is unable, through no fault of the permittee, to issue or deny a new
%— - permit before the expiration date of the previous permit. Failure of
. the department to issue or deny a new permit prior to the expiration
date of the prevxous permit shall be an appealable action as described
in section 10.2.% The hearing board may require that the department

take action on an application without additional delay. .

(b.3) The board shall by regulation establish adequate, streamlined
and reasonable procedures for expeditiously determining when appli-
“cations are complete and for expeditious review of applications. The
~department shall approve or disapprove a complete "application,
¢onsistent with the procedures established by the board for consider-
ation of such applications, within. elghteen (18) months after the date
‘of receipt of the compléte application except that the department
shall establish a phased schedule for acting on permit applications
submitted within the first full year after theieffectlve date of the Title
"'V permit program established to lmplement the requirements of the
- Clean Air Act. The schedule shall assure that at least one-third of
* sich permits shall be acted upon by the department annually over a
Period hot to exceed three (3) years after such effective date. Failure
of the department to issue or deny a permit by a deadline established
Bv this subsection shall be an appealable action as described in
$ection 10.2 of this act. The hearing board may require that the
department take action-on an application without additional delay.

{b.4) (1) During the term. of a permit, a permittee may reactivate
v source under the permit that has been out of operation or
sroduction for. a period of one year or more, provided that the
»ermittee has submitted a reactivation plan to and received written
zpproval from the department. The reactivation plan shall describe
the measures that will be taken to ensure the source will be reactivat-
¢d in compliance with all applicable permit requirements. A reacti-
vation plan may be submitted to and approved by the department at
m time during the term of a permit. The department shall take
#ction on. the reactivation plan within thirty (30) days unless the
department determines that additional time is needed based on the
. <ize or complexity of the reactivated source. :
' {2) A reactivation plan may also be submitted to and approved by

the department as part of the plan approval or permit application
grocess. An owner or operator who has an approved reactivation

For Title 35 Pa.C.S.A., see. Appendix following this Title
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plan shall notify the department prior to the reactivation of the

source. :
- (b.5) The board shall adopt the regulations required by subsections
(b.1), ('b.3) and (i) as part of the regulatory package to implement the
operating permit program required by Title V of the Clean Air Act.
(c) A plan approval or permit issued hereunder may be ferminated
modified, suspended or revoked and reissued if the permittee Con:
structs or operates the source subject to the plan approval or permit
in such a manner as to be in violation of this act, the Clean Air Act
the regulations promulgated under either this act or the Clean Air'
Act, a plan approval or permit or in such a manner as to cause air
pollution, if the permittee fails to properly or adequately maintain or
repair any air pollution control device or equipment attached to or
otheryvise made a part of the source, if the permittee has failed to
submit a report required by a plan approval or -operating permit
ugder this section or if the Envirorimental Protection Agency deter-
mines that the permit is not in compliance with the requirements of
‘the Clean Air Act or the regulations promulgated under the Clean Air

- Act.
(d) The department may refuse to grant plan approval fbr any

stationary air contamination source ‘subject to the provisions of

subsection (a) of this section or to issue a permit to any source that
the department determines is likely to cause air pollution or to
violate this act, the Clean Air Act or the regulations promulgated
under either this act or the Clean Air Act applicable to such source or
if, i'n"the design of such source, no provision is made for adequate
verification of compliance, including source _testihg' or alternative
means to verify compliance. The department may also refuse to
issue a permit or may for cause terminate or revoke and reissue any
permit to any person if the Environmental Protection Agency deter-
mines that the permit is not in compliance with the requirerﬁents of
the Clean Air Act or the regulations promulgated under the Clean Air
Act or if the applicant has constructed, installed, modified or operat-
ed any air contamination source or installed any air pollution control
equipment or device on such source contrary to the plans and
specifications approved by the department. o

(.e) Whenever the department shall refuse to grant an approval or
to issue or reissue a permit hereunder or terminate, modify, suspend
or revoke a plan approval or permit already issued, such action shall
be in the form of a written notice to the person affected thereby
informing him of the action taken by the department and setting
forth, in such notice, a full and complete statement of the reasons for
such action. Such notice shall be served upon the person affected,

For Title 35 Pa.C.S.A., see Appendix following this Title
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either personally or by certified mail, and the action set forth in the
notice shall be final and not subject to review unless, within thirty
{30) days of the service of such notice, any person affected thereby
shall appeal to the hearing board, setting forth with particularity the
grounds relied upon. The hearing board shall hear the appeal
pursuant to the provisions of the rules and regulations relating to

_ practice and procedure before the hearing board, and thereafter,
“shall issue an adjudication affirming, medifying or overruling the -
action of the department. ' '

() The department may by regulation establish a general plan
approval and a general permit program. After the program is
established, the department may grant general plan approval or a .
general permit for any category of stationary air contamination
source if the department determines that the sources in such catego-
tv are similar in nature and can be adequately regulated using '
éandardized specifications and conditions. Any applicant proposing
“to use a general plan approval or- general permit shall notify the
"department and receive written approval prior to the proposed use.
The department shall take action on a notification within thirty (30)

davs. . )

~ - . -i - 3 . 3
(g) The department may by regulation establish a plan approval
and permit program for stationary sources operated at mulfiple

temporary locations. After the program is established, the depart-
ment may grant a plan approval or issue a single permit to any
stationary air contamination source that may be operated at multiple
‘temporary locations. Such approval or permit shall require the
owner or operator to notify the department and municipality where
_ the operation shall take place in advance of each change in location

#nd may require a separate application and permit or approval fee
‘%or operations at each locafion. ‘Any applicant proposing to use the
slan approval or permit authorized by this subsection shall notify the
department and receive written approval prior to the proposed use.
The department shall take action on a request within thirty (30) days.

{h) The department shall establish comprehensive plan approval
and operating permit programs which meet the requirements of this

“#ct and the Clean Air Act. ,
(i) The board shall by regulation establish provisions to allow
thanges within a permitted facility or one operating pursuant 10

" élause (3) of subsection (b) of section 6.1 ¢ without requiring a permit

" revision, if the changes are not modifications under any provision of

"42 U.S.C. Ch. 85 Subch. I (relating to programs and activities) and
the changes do not exceed the emissions allowable under the permit

whether expressed therein as a rate of emissions or in terms of total

For Title 35 Pa.C.S.A,, see Abpendix following this Title
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emissions, provided that the facility provides the administrator and
'the department with written notification at least seven (7) days in
advance of the proposed changes, unless the board provides in its
regulations a different time frame for emergencies.

() The department shall make available to the public any permit

application, compliance plan, permit and monitoring or compliance
report required by this act. o

(k) The department shall require revisions to any permit to incor-
porate applicable standards and regulations promulgated under the
Clean Air Act after the issuance of such permit. Such revisions shall
occur as expeditiously as practicable, but not later than eighteen (18)
months after the promulgation of such standards and regulations.
No such revision shall be required if the effective date of the stan-
dards or regulations is a'date after the expiration of the permit term
or if less than three (3) years remain on the permit. Such permit
revision shall be treated as a permit renewal if it complies with the
requirements of this act regarding renewals. C
1960, Jan. 8, P.L. (1959) 2119, § 6.1, added 1972, Oct. 26, P.L. 989, No. 245,
§ 6, imd. effective. Affected 1978, April 28, P.L. 202, No. 53, § 2(a)[1340],
effective June 27, 1978. Amended 1992, Jily 9, P.L. 460, No. 95, § 7, imd.
effective. : ' C '

135P.S.§ 4006.3.

242 U.S.C.A. § 7661c(D).

335P.S. § 4010.2.
435 P.S.§ 4006.1(b)(3).

Historical and Statutory Notes.

rule or regulation, may exempt from the
requirements of this section. All applica-
tions for approval shall be made in writ-
ing and shall be on such forms and con-
tain such information as the department
shall prescribe and shall have appended
thereto detailed plans and specifications

Act 1992-95 Jegislation

The 1992 amendment rewrote the sec-
tion, which prior thereto read:

“(a) On or after July 1, 1972, no per-
son shall construct, assemble, install or
modify any stationary air contamination

AIR POLLUTION

AIR POLLUTION

. source a test operation or evaluation

which shall satisfy .the department that
the air contamination source will not dis-
charge into the outdoor atmosphere any

~ -air contaminants at a rate in excess of
_that permitted by applicable regulation of

the ‘board, and which will not cause air

- pollution. Permiits issuied- hereunder may

contain such conditions as the depart-
ment deems necessary to assure the prop-
er operation of the source. Each permit-
tee, on or before the anniversary date set

forth in_ his permit, shall submit to the .

department an annual report containing

such information as the department shall -

prescribe relative to the- operation and
taintenance of the installation under
pormit. N :
‘(c) Any permit issued hereunder may
be revoked or suspended if the permittee

.mperates the source subject to the permit’

tn such a manner as to be in violation of
the conditions of any permit .or rule or

“regulation of the board or in such a man-
trer as to cause air pollution, if the per-

mittee fails to properly or adequately
maintain or repair any air pollution con-
trol device or equipment attached to or
stherwise made a part of the source, or if
the permittee has [ailed to submit any
annual repott as required under this sec-
Hon, :

“(d) The department may refuse to
grant approval for any stationary air con-

" zamination source subject to-the provi-

wnns of subsection (2) of this section or to

Wsue a permit to operate such source if it |

i~pears, from the data available to the
%:partment, that the proposed source, or
~~nposed changes in such source, are
“%eolv either to cause air pollution or to
late any board rule or regulation appli-

35 P.S. §4006.1

Note 1

cable to such source, or if, in the design
of such source, no provision is made for

" adequate facilities to conduct source test-

ing. The department may also refuse to
issue a permit to any person who has
constructed, installed or modified any air
contamination source, or installed any air
pollution control equipment or device on
such source contrary to the plans and

_specifications approved by the depart-

ment.

“(e) Whenever the department shall re-
fuse to grant an approval or to issue a
permit hereunder or suspend cr revoke a

" permit already issued; such action shall

be in the form of a.written notice to the
person affected thereby informing him of
the action taken by the department and
setting forth, in such notice, a full and
complete statement of the reasons for
such action. Such notice shall be served
upon the person affected, cither personal-
ly or by certiflied mail, and the action set
torth in the notice shall be final and not
subject tq review wmless, within thirty
(30) days of the service of such notice,
any person affected thereby shall appeal
to the hearing board, setting forth ‘with
particularity the grounds relied upon.
The hearing board shall hear the appeal
pursuant to the provisions of the rules
and regulations relating. to practice and
procedurc before the hearing board, and
thereafter, shall issue an adjudication af-
firming, modifying or overruling the ac- -
tion ol the department.

“(f) The board may, by rule, require
the payment of a reasonable fee, not to
exceed two hundred dollars ($200.00), for
the processing of any application for plan
approval or for an operating permit un-
der the provisions of this section.”

source, or install thereon any air pollu-
tion control equipment or device or reac-
tivate any air contamination source after
said source has been out of operation or
production for a- period of one year or
more unless such person has applied to
and received from the department written
approval so to do: Provided, however,
That no such written approval shall be
necessary with respect to normal routine
maintenance operations, nor to any such
source, equipment or device used solely
for the supplying of heat or hot water to
one structure intended as a one-family or
two-family dwelling, or with respect to
any other class of units as the board, by

related to the proposed installation.

“(b) No person shall operate ahy sta-

tionary air contamination source which is
subject to the provisions of subsection (a)
of this section unless the department shall
have issued to such person a permit to
operate such source in response to a writ-
ten application for a permit submitted on
forms and containing such information as
the department may prescribe. No per-

-mit shall be issued to any applicant un-

less it appears that, with respect to the
source, the requirements of subsection (a)
of this section have been met and that

" there has been performed upon such

For Title 35 Pa.C.S.A., see Appendix following this Title
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were ‘required to deny application to:
reactivate beehive coke ovens, regardless
of economic consequences, where there
had been no test operation or any evalua-
tion conducted which would indicate that
applicant’s reactivated coke ovens would
meet regulations established by environ-
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Tests for compliance 1

t. Tests for compliance -
Department of .environmental  re-
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mote 1
mental quality board, no provision was
. made for facilities to conduct source test-
ing and department of environmental re-
sources possessed data which indicated
that beehive coke ovens could not comply
with applicable regulations. Rochez
Bros., Inc. v. Com., Dept. of Environren-
tal Resources, 334 A.2d 790, 18 Pa.
Cmwith. 137, Cmwlth.1975. o

2. Stone quarries

Air quality permit was required prior to
operation of open pit stone quarry absent
‘showmg that the quarry was a source of
minor significance; operation of a quarry
fell within meaning of “construct” as
used in Air Pollution Control Act and
since operation involved enlargement as
it was opened and worked, each day on
which the quarry operated it was being
“modified” within meaning of APCA.
Mignatti Const. Co., Inc. v. Com., Envi-

ronmental Hearing Bd., 411 A.2d 860, 49 _

Pa.Cmwlth. 497, Cmwlth.1980.

Department of environmental re-
sources did not fail to fulfil] its constitu-
tional obligations in connection with j issu-
ance of surface-mining permit to operate
a stone quaity where apart from deficien-

AlRK POLLUTION

plan, the DER satisfied the requirements
of Payne v. Kassab, 11 Pa.Cmwlth. 14,
312 A2d 86 (1973), aff'd, 465 Pa. 226,
361 A.2d 263 (1976) and complied with
applicable statutes including Clean
Streams Law and Surface Mining Con-
servation and Reclamation Act and made

reasonable effort to reduce immediate en- -

vironmental incursion to a minimum and
record established that berefits were sub-
stantial and outweighed environmental
harm. Mignatti Const. Co., Inc. v. Com.,
Environmental Hearing Bd., 411 A.2d
860, 49 Pa.Cmwlth. 497, Cmwlth.1980.

Erosion and sedimentation control plan
in connection with rock quarry contained
sufficient information as to topographic
features and soil characteristics where

-contractor submitted numerous drawings

detailing topography and submitted. re-

sults of test borings along with a soil |

description; however, runoff and up-
stream watershed information was insuf-

ficient where the 21.5-acre tract would
‘require a base capacity of 150.50 cubic

feet while proposed basin capacity was
only 75,829 cubic feet. Mignattj Corist.
Co., Inc. v. Com., Environmental Hearing
Bd., 411 A.2d 860, 49 P’t melth 497,
melth 1980.

cies iu erosion and sedimentation control

§ 4006.2. Emergency procedure

(a) Any other provision of law to the contrary notw1thstand1ng, if
the department finds, in accordance with the rules and regulatlons of
the board adopted under the provisions of clause (5) of section 5! of
this act, that a generalized condition of air pollution exists and that it
creates an emergency requiring immediate action to protect human-
health or safety, the department, with the concurrence of the Gover-
nor, shall order or direct persons causing or contributing to the air
pollution to immediately reduce or discontinue the emission of air
contaminants.

(b) In the absence of a generalized condition of air pollution, if the
department finds that emissions from the operation of one or more
air contamination sources are creating an imminent danger to hu-
man health or safety, the depanment may, without regard to the.
provisions of section 4 of this act,? order the persons responsible for
the operation of the air contamination sources in question to immedi-
ately reduce or discontinue the emission of air contaminants.

(c) An order issued under subsection (a) or- (b) of this section shall
fix a place and time, not later than twenty-four hours thereafter, for a

For Title 35 Pa.C.S.A., see Appendix following this Title
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hearmg to be held before the hearmg board. Within twenty-four
hours after the commencement of such hearing, and without ad-
journment thereof, the hearmg board shall affirm, modify or set aside
the order of the department. . _

(d) This section shall not be.construed to limit any power which
the Governor or any other officer may have to declare an emergency

and act on the basis of such declaration.
1960, Jan. 8, P.L. (1959)2119 § 6.2, added 1972, Oct. 26, P.L. 989 No. 245,
% 6. imd. effective. Amended 1992, July 9, P.L..460, No. 95, § 8, imd.

zffective. _

- 135 P.S. § 4005,
235 P.S. § 4004.

Historical and Statutory Notes

- et 1992-95 legislation

_ The 1992 amendment, in subsec. (a),

Yollowing ‘'shall order”, inserted "or di- -

v Library Refefences s .
Environmental Law €290, 295 ¥ :

Westlaw Topic No. 149E.

% 4006.3. Fees

(a) This section authorizes the establishment of fees sufficient to

-wover the indirect and direct costs of administering the air pollution
tontrol plan approval process, operating permit program required by
" Title V of the Clean Air Act, other requirements of the Clean Air Act

and the indirect and direct costs of administering the Small Business
Srationary Source Technical and Environmental Compliance Assis-
:ance Program, Compliance Advisory Committee and Office of Small
Business Ombudsman. This section also authorizes the board by

~szulation to establish fees to support the air pollution control

grogram authorized by this act and not covered by fees required by

section 502(b) of the Clean Air Act. !
" {b) An annual interim air emission fee of fourteen dollars ($14.00)

:@er ton on emissions of sulfur dioxide, nitrogen oxides, partlculate

siatter of ten (10) microns or less and volatile organic compounds is
beveby established to cover the reasonable direct and indirect costs of
&*&'elopmg and administering the air pollution control operating -
permit program required by Title V of the Clean Air Act, other .
?*:qmrements of the Clean Air Act and the reasonable indirect and
#rrect costs of administering the Small Business Stationary Source

?@:hnical and Environmental Compliance Assistance Program, Com-
- For Title 35 Pa.C.S.A., see Appendix following this Title
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pliance Advisory Committee and the Office of Small Business Om--

budsman to be collected during fiscal year 1992-1993 covering

actual emissions occurring in calendar year 1991, fiscal year -

1993-1994 covering actual emissions occurring. in calendar year

1992 and fiscal year 1994-1995 covering actual emissions occurring = |

during calendar year 1993. The interim fee shall not apply to air

emissions of less than one hundred (100) tons for any of the listed:

pollutants, provided that when' emissions exceed one hundred (100)
tons the entire amount of all air emissions for any of the listed

pollutants up to five thousand five hundred (5,500) tons shall be

chargeable emissions for interim fee purposes.

(c) The board shall establish by regulation a permanent annual air
emission fee as required for regulated pollutants by section 502(b) of
the Clean Air Act to cover the reasonable direct and indirect costs of
administering the operating permit program required by Title V of
the Clean Air Act, other related requirements of the Clean Air Act and
the reasonable indirect and direct costs of administering the Small

Business Stationary Source Technical and Environmental Compli-

ance Assistance Program, Compliance Advisory Committee and the
Office of Small Business Ombudsman to be collected starting in fiscal
year 1995-1996 covering air emissions ‘occurring during calendar
year 1994. In no-case shall the amount of the permanent fee be
more than that which is necessary to comply with section 502(b) of
the Clean Air Act. The permanent fee shall not apply to emissions of
more than four thousand (4,000) tons for any regulated pollutant. In
the event a final regulation containing the permanent annual air
emission fee is not effective by July 1, 1995, the permanent annual
air emission fee for sources subject to the Title V operating permit
program shall be the adjusted minimum dollar amount set under

section 502(b) of the Clean Air Act until su_ch time as the final -

regulation is effective. - S
(d) Unless precluded by the Clean Air Act, the bOard'sha'H establish
a permanent air emission fee which considers the size of the air
contamination source, the resources necessary to process the appli-
cation for plan approval or an operating permit, the complexity of

the plan approval or operating permit, the quantity’ and type of

emissions from the sources, the amount of fees charged in neighbor-
ing states, the importance of not placing existing or prospective
sources in this Commonwealth at a competitive ‘disadvantage and
other relevant factors. o , v '

(e) Until alternative fees are established by the board under sub-
section (c) of this section, stationary air contamination sources shall’
pay the following interim fees: - :

For Title 35 Pa.C.S.A., see Appendix following this Title _
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(1) TWo hundred dollars ($200.00) for the processing of an appli-
‘cation for an operating permit. _
(2) Two hundred dollars ($200.00)

administration fee. _ _ _
() No emissions fee established under subsection (b), (c) or (j) of
 this section shall be péyable by any State entity, instrumentglity or -
political subdivision in relation to any publicly owned or operated
facility. S .
(g) Any fees imposed under this section in areas with appr9ved
local air pollution coritrol programs shall be deposited in a restricted
account established by the governing body authorizing the local
program for use by that program to implement the provisions of this
act for which they are responsible. The governing body shall annual-
iy submit to the department an audit of the account in order to insure

the funds were properly spent. :

{h) (1) Unless the board establishes a different payment schedule
by regulation, each facility subject to the emigsion fees established in
subsections (b) and (c) of this section shall report its emissions and
pay the fee within one hundred twenty (120) days a_fte'rAreceipt of a
reporting form from the department or by September 1 of each year
for the emission from the preceding year, whichever occurs first.

©-(2) An air contamination source that fails to pay the fees within the
~time frame established by this act or by regulation shall pay a penalty
*.of fifty per centum (50%) of the fee amount, plus interest on the fee
#mount computed in accordance with section 6621(a)(2) of the
Internal Revenue Code of 1986 (Public Law 99-514, 26 U.S.C. § 1 et
seq.) from the date the fee was required to be paid. In addition, such
source may have its permit terminated or suspended. The fee,
penalty and interest may be collected following the. process for-
" assessment and collection of a civil penalty contained in section 9.1-_..2

 {i) The permanent air emission fee imposed under subsection (c)
“shall be increased in each year after implementation of the fee by
regulation by the percentage, if any, by which the Consumer. Price
"Index for the most recent calendar year exceeds the Consumer Price
Index for the éale_ndar year 1989. For purposes of this subsection:

. f1) The Consumer Price Index for any calendar year is the average
of the Consumer Price Index for All-Urban Consumers, published by
‘the United States Department of Labor, as of the close of the twelve
{12) month period ending on August 31 of each calendar year.

*

for annual operating permit

For Title 35 Pa.C.S.A., see Appendix following ghis Title
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§ 4006 4, Fee for certain ozone areas

consistent with the Consumer Price Index for calend
ar year 1989
Y (a) If an area identified in a State 1mplementat10n plan ‘or any
revision as a severe or extreme ozone nonattainment area has failed

. shall be used.

[(]f) The boarc} ‘may by regulation establish the following categor 1€s 1:‘ to meet the national primary ambient air quality standard for ozone
of fees not related fo Title V of the Clean Air Act. Until such & by the applicable attainment date, each major source of volatile
regullatlonq are adopted, stationary air contamination sources shall organic compounds. (VOC’ s), as defined in the Clean Air Act and the
pay the following fees: ' regulations promulgated under the Clean Air Act, located in the area

(1) Two hundred dollars ($200. 00) for the processing of any apph- shall, except with respect to emissions during any year treated as an .
cation for plan approval. extension year under section 181(a)(5) of the Clean Air Act,’ pay a fee
to the department as a penalty for such failure for each calendar year

(2) Two hundred dollars ($200.00 for th
cation for an operating permit. ) ©p rocesqmg of any applx- beginning after the attainment date until the area is redesignated as
an attainment area for ozone._ This fee shall be assessed and collect-

(3) Two hundred dollars ($200.00) for annual operatmg permit ed following the process. for collection and assessment of a civil

administration fee. _

In regard to fees estabhshed under this subsectxon individual sources
required to be regulated by Title V of the Clean Air Act shall only be
‘subject to plan approval fees authorized in this subsection. -

(k) No administrative action shall prevent the deposxt of the fees
established pureuant to this section in the Clean Air Fund established
in section 9.2* during the fiscal year in which they are collected.
The fees shall only be used for the purposes authorized in this section
and section 9.2 and shall not be transferred or diverted to, any other
purpose by administrative action. -

(/) Any fees, penaltxes and interest owed the Commonwealth for
delinquent payment collected under this section shall be deposxted in
the Clean Air Fund.

(m) As uvsed in this section, the term regulated pollutant shall
mean a volatile organic compound, each pollutant regulated under
sections 111 and 112 of the Clean Air Act and each pollutant for _ fii) Notwithstanding subclause (i) of this clause, the administrator
which a national primary ambient air quality standard has been . mav issue guidance authorizing the baseline amount to be deter-
promulgated except that carbon monoxide shall be excluded from &  mined in accordance with the lower of average actuals or average
this reference. sllowables determined over a period of more than one (1) calendar
1960, Jan. 8, P.L.(1959) 2119, § 6.3, added 1992, July 9, P.L. 460, No. 95, year. This gurdance may provide that the average calculation for a
§ 9, imd. effective. -$pt.C1f1C source may be used if that source’s emissions are irregular,
142 US.CA. § 7661a(b). tvclical or otherwise vary significantly from year to year. _
jjg i 2 g :ggg‘;' ‘ . l’3) The fee amount under clause (1) of this subsection shall be -
J A - adjusted annually, beginning 1991 in accordance with subsections (h)
and (i) of section 6.3.° : :
{¢) For areas with a total populatxon under two hundred thousand
© 200,000) which fail to attain the standard by the applicable attain-

For Title 35 Pa.C.S.A., see Appendix follow_ing this Title
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(2) The revision 'o'f the Consumer Price Index which is .most

penalty contained in section 9.1.2

{b) (1) The fee shall equal fwe thousand dollars ($5,000.00), ad-
fusted in accordance w1th clause (3) of this subsection, per ton of
© VOC emitted by the source during the calendar year in excess of
eighty per centum (80%) of the baseline agount, computed under
. clause (2) of thi§ subsection. The fee shall be in addition to all other
+ fees required to be paid by the source.

(2) (i). For purposes of this section, the baseline amount shall be
- computed, in accordance with such guidance as the administrator
-may provide, as the lower of the amount of actual VOC emissions

referred to. as actuals) or VOC emissions allowed under the permit
' applicable to the source or, if no such permit has been issued for the
attainment year, the amount of VOC emissions allowed under the
applicable implementation plan (referred to as allowables) during the

artainment year.

_Library References
Eavironmental Law €265, 296.
Westlaw Topic No. 149E,
For Title 35 Pa.C.S.A., see Appendix following this Title
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ment date, no sanction under this section or under any other provi-
sions of this act shall apply if the area can demonstrate, consistent
with guidance issued b
attainment in the area is prevented because of ozone or ozone
precursors transported from other areas. The prohibition applies
only in cases in which the area has met all requirements and
implemented all measures applicable to the area under the Clean Air
Act. ‘ I '

1960, Jan. 8, P.L.
§ 9, imd. effective.

Y42 US.C.A. § 7511(a)(5).
235P.S.§4009.1.
335 P.S. § 4006.3(h), (i).

Library References

Environmental Law €265, 295, 296.
Westlaw Topic No. 149E,

§ 4006.5. Acid deposition control

(a) The department is authorized t
acid deposition control in accordan
‘Clean Air Act' and to submit it to

ce with Titles IV and V of the
the administrator for approval.

(b) For purposes of the permit program authorized under subsec-
tion (a) of this. section, the definitions in sections 402 ? and 501 3 of
the Clean Air Act are incorporated herein by ref_erence.

(c) The owner or operator or the designated representative of each
source affected under section 405 of the Clean Air Act * shall submit a
permit application and compliance plan for the affected source to the
department no later than January 1, 1996. In the case of affected
sources for which application and plans ‘are timely received, the
permit application and the compliance plan, including amendments
thereto, shall be binding on the owner or operator or the designated
representative of the owners or operators and shall be enforceable as
a permit for purposes of this section until a permit is issued by the
department. Any permit issued by the department shall require the
source to achieve compliance as soon as possible but no later than
the date required by this act, the Clean Air Act or the regulations
promulgated under either this act or the Clean Air Act for the source.

(d) At any time after the submission of
compliance plan, the applicant may submit
compliance plan, In considering any perm

a permit application and
-a revised application and
it application and compli- _
ent shall coordinate with

y the Environmental Protection Agency, that!

(1959) 2119, § 6.4, added 1992, Tuly 9, P.L. 460, No. 95,

o develop a permit program for |

: ITION 35 P.S. §4006.6
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i a ) ., . ire-

“the Pennsylvania Public Utility Commission consistent with requir

[vhents that may be established by:the administrator. )

(e) In addition to other provisions, permits 1s§ued‘by the
ibi following: S

- ment shall prohibit all of the . :

. (D Annual emissions of sulfur dioxide in excess. of the n:gltlz)err (c))r

- allowances to emit sulfur dioxide that_the owner or opel or

designated representative hold for the unit.

3 (2) Exceedances of applicable emissions rgtes ors

! ing ambient air quality standards. _f -
. (3) The use of any allowance prior to thfa year .orAw tis

depart-

tandards, in;lud-

3:v_§ﬂo'cated.v T i
(4) Contravention of any other provision of the permit. 460, No. 95
£ 1960, Jan. 8, P.L. (1959) 2119, § 6.5, added 1992, July 9, P.L. 460, No. 9,

. % 9, imd. effective. -
. 142 ULS.C.A. 88 765) et seq, 7661 et seq.

142 U.S.C.A. § 7651a.

342 US.CA. § 7661.
“142 U.S.CA. § 7651d.

Library References

*"Environmental Law €265, 276.
" westlaw Topic No. 149E.

.' § 4006.6. Hazardous air pollutants - _' .
P {a) The regulations establish‘ing performall'lnceCIzl;nerX;is_lAct] an
ja_g'ds promulgated under section 112 of t e T orogram.
scorporated by reference into the department's permitt '8 program.
:ﬁermthe effective date of the perf(A)rr.nance.l(ﬂ)cre sersr;::j;i mﬁply fare,
=sw, reconstructed, r,nthf}ed and gxxs(;c:ugusrosx‘xj rees sha o et
s performance or emission standards p S 0 e O e the
%&hedule established under section 112 of the A A D e
- regulations promulgated under the Clean Air Act.— ? Environmen-
:.:}- Quality Board may not establish‘ a more strxngepz ip())ns ormance o
.miSSion standard for haza%iodus'na;é’:elcl:?ifg t((?)ml%fhis section shall
g S vided .i ¢ - . :
’ﬂ% SOUrlcest,oe);(;?;; aasngriegulations adopted as final dplrtlor ‘;:a 1:22 .
:g ZI;{; ydate of this act and shall not !?C z.:onstfrue ?or eaken.
'ézat;x'cdards for individual sources or facilities 1n1'eli ec;rf};rr marice he
“*ﬁwtive date of this act. The board may establis 2 AN o
| ;;Eésibn standards for sources or categories of squ;ce(:i which are o’
' ‘:':-I;xded on the list of source categories establishe ,

$12(c) of the Clean Air Act. For purposes of this section, the term

ance plan under this section, the departm

For Title 35 Pa.C.S.A,, see Appendix following this Title
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JI A WD X 4UU0.0
(2) In the case of coke oven batteries, the depai'trnent may not

impose health risk-based emission standards more stringent than

~ Federal requirements until eight (8) years after promulgation of
maximum achievable control technology (MACT) standards and not
nuntil the year 2020 for coke oven batteries which satisfy the requxre-
ments of sectlon 112(1)(8)(A) of the Clean Alr Act.

(3) Notw1thstand1ng the limitation in’ clause (2), where the opera-
. tion of a coke oven battery would result in serious, substantial and
' demonstrable harm to public health, welfare and the environment,
the department may impose health risk-based emission standards by
regulation which utilize proven, commercially avallable and econom-
- feally available methods of technology. : - .

(i) The department shall not impose health risk-based emission
standards until after January 1, 1998, for those coke oven batteries
which satisfy the applicable MACT or lowest achievable emission rate.

1.AER) standards.

(i) Aftér January 1, 1998, the department shaH onIy impose health
risk-based emission standards adopted pursuant to section 112(f) of
. the Clean Air Act, and, if no such emission $tandards are adopted
. pursuant to section 112(f) of the Clean Air Act, the department may
»dopt such emission standards, provided that such standards are
. ¢onsistent with the criteria and the factors set forth in clause (1) and
~mection 112(f) of the Clean Air Act and until such time as health risk-
Based standards are enacted by the Federal Government pursuant to

: #ction 112(f) of the Clean Air Act.

. (e) The department shall have the authority to require, in the plan
#rproval and operating permit, reasonable monitoring, recordkeep-
#z and reporting requirements for sources WhICh emit hazardous air

“performance standard”’ includes design, equipment, work practice
or operational standards or-any combination thereof.

(b) In the event the administrator has not promulgated a standard
to control the emissions of hazardous air pollutants for a category or
subcategory of major sources under section 112 of the Clean Air Act,
pursuant to a schedule established pursuant to section 112(c) of the
Clean Air Act, the department shall have the authority to establish a
performance or emission standard on a case-by-case basis for indi-
vidual sources or a category of sources. The department shall have
the authority to make  the determinations required by section |
112(g)(2) of the Clean Air Act regarding the construction, reconstruc-, |
tion and modification of sources. Any person challenging the perfor-
mance or emission standards established by the department shall
have the burden to demonstrate that the performance or emission
standard does not meet the requirements of section 112 of the Clean
Air Act. The department shall incorporate the standard to control
the emissions of hazardous air pollutants into the plan approval or
operating permit of any source within the category or- subcategory.
The performance or emission standard established on a case-by-case
basis by the department shall be equivalent to the limitation that
would apply to the source if a performance or emission standard had
been promulgated by the administrator under SCCTIOH 112 of the

Clean Air Act.
~ (c) The department is authorized to require that new sources |}
demonstrate in the plan approval application that the source will
reduce or control emissions of air pollutants, including hazardous air

pollutants, by using the best available technology.

(d) (1) When needed to protect pubhc health, - welfare and -the
environment from emissions of hazardous air pollutants from new
. and -existing sources, the department may impose health risk-based
emission standards or operating practice requirements. In develop-
ing such health risk-based emission standards or operating practice
requirements, the department shall provide an explanation and ratio- -
nale for such standards or'requirements and provide for public
review and comments on plan approvals, operating permits, guide-
lines and regulations which contain health risk-based emission stan-
dards or operating practice requirements. Standards or require-
ments adopted pursuant to this subsection shall be developed using
an analysis which, among other factors, considers, ‘where appropri-
ate for a source or source category, the criteria set forth in section
112(£)(1) of the Clean Air Act in assessing the proposed risk to the
public health, welfare and the environment from the source.

For Title 35 Pa.C.S.A., see Appéndix following this Title
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s~~llutants.

- +f) Nothing in this section shall preclude the department from
*aking an emergency action where there is an immediate or potential

*H'eat to public health, welfare and the environment from an air

pollutant, including a hazardous air pollutant.

- {g) The early emissions reduction program authorized under sec-

gon 112(i)(5) of the Clean Air Act is mcorporated by reference in the

#epartment’s permitting program.
940, Jan. 8, P.L. (1959) 2119, § 6.6, added 1992, July 9, P.L. 460, No 95,

¥ 9, imd. effective. -
9 USCA.§ 7412,

For Title 35 Pa.C.S.A., see Appendix following this Title .
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Law Revxew and Journal Commentaries

Limitations on state agency authority to

-adopt environmental standards 'more Jerome M. Organ, 54 Md.L.Rev. 1373
stringent than federal standards: Policy  (1995). :
Library References

Environmental Law €2251, 265, 270.
Westlaw Topic No. 149E.

§ 4006.7. Control of volatile | orgamc compounds frori gasoline-
dispemmg facilities

26, PL. 177, No. 175, § 15, imd.

(a) to (g) Repealed. 1997, Nov.

effective

considerations and interpretive problems

" (h) The department shall lmplement the functlonal testing and

certification requirements specified in EPA’s Stage II enforcement
and technical guidance documents developed under section 182 of

the Clean Air Act to meet the Clean Air Act requirements for areas

classified as moderate, serious, severe or extreme ozone nonattain- .

ment.

1960, Jan. 8, P.L. (1959) 2119 § 6.7, added 1992 July 9, P.L. 460, No. 95,
§ 9, effective Nov. 15, 1992. Affected 1997, Nov. 26, P.L. 530, No. 57 § .15,

imd. effective.

Historical and Statutory Notes

Act 1997-175 legislation

The 1997 act repealed subsecs. (a) to . Oll

(g), which prior thereto read:

“(a) After the date specified in subsec-
tion {b) or (c) of this section, no owiier or
operator of a gasoline-dispensing facility
subject to this section may transfer or
allow the-transfer of gasoline_ into a mo-
tor vehicle fuel tank unless the dispensing
facility is equipped with a department-
approved and properly operating-Stage I1
vapor recovery or vapor collection_sys-
tem. Unless a higher percent reduction
is required by EPA under section 182 of
the Clean Air Act, approval by the depart-
ment of a Stage II vapor collection sys-
tem will be based on a determination that
the system will collect at least ninety per
centum (90%) by weight of the gasoline
vapors that are displaced or drawn from
a vehicle fuel tank during refueling and
the captured: vapors are returned to a
vapor tight holding system or vapor con-
trol system. .

“(b) (1) This subsection applies to gas-
oline-dispensing facilities located in areas
classified as moderate, serious or severe
ozone nonattainment areas under section
181 of the Clean Air Act, including the
counties of- Allegheny, Armstrong, Bea-
ver, Berks, Bucks, Butler, Chester, Dela-
ware, Fayette, Montgomery, Philadelphia,
Washington and Westmoreland, with
monthly throughputs greater than 10,000
gallons (37,850 liters). In the case of
independent -small business marketers of
gasoline as defined in section 325 of the
Clean Air Act, this section shall not apply

if the monthly throughput is less than

50,000 gallons (189,250 liters).
“(2) Facilities for which construction
was commenced after November 15,

1990, shall achieve compliance not later

than six months after the effective date of

this section.

“(3) Facilities which dispense greater

than 100,000 gallons (378,500 liters) of .

gasoline per month, based on average
monthly sales for the two (2) year period

For Title 35 Pa.C.S.A., see Appendix following this Title
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immediately preceding the effective date
of this section, shall achieve compliance
not later than one (1) year from the effec-
tive date of this section.

“(4) All ‘other affected facilities shall
achieve compliance not later than two (2)
vears from the effectxve date of thls sec-

'!On

annual throughputs greater than 10,000
gallons (37,850 liters) in the counties of
Bucks, Chester, Delaware, Montgomery
and Philadelphia shall. be subject to the
.. requirements -of this section immediately
. upon the addition or replacement of any
underground _gasoline storage tanks Tor
«hich construction was commeénced after
“+he effective date of this section.

"(d)- For purposes of this section, the
wrym ‘construction’ shall include, but is
ment of -any underground storage tank.

“(e) Owners or operators, or both, of
gasoline-dispensing facilities subject to
¢ requirements of this section shall:

"(1) Install all necessary Stage I1 vapor

hecssary maintenance and make any
#édifications necessary to comply with
#he requirements. .

T2 Provide adequate training zmd
%ritten instructions_to the operator of the

#Tected gasoline-dispensing facility to as-

«:~¢ proper operation of the system. -

/3) Immediately remove {rom service
#-3 tag any defective nozzle or dispens-

% replaced or repaired. A component
removed. from service shall not be re-
mwrmed to service until the defect is cor-
veeted. If the department finds that a
#efective nozzle or dispensing system is
. &N properly tagged during an inspection,
- the component shall not be returned to
#e-vice until the defect is corrected and
-t department approves its return to ser-

“1"!3" e~

Environmental Law €=282.
. Westlaw TOpIC No. 149E.

"(c) Gasoline-dispensing facilities with

not limited to, the addition or replace- .

mﬂecnon and control systems, provide

“#~¢ system until the defective component’

'35 P.S. §4006.7

“(4) .Conspicuously post operaling in-
structions for the system in the gasoline-
dispensing area which, at a minimum,
include the following:

“G) A cl_eal: description of how to cor-
rectly - dispense gasoline with the vapor
recovery nozzles utilized at the site.

“(ii) A warning that continued at-.

temnpts to dispense gasoline after: the sys-
tem indicates that the vehicle fuel tarik is
full may result in spillage or recirculation
of the gasoline into the vapor collcction
system. .

“(iii) A telephone number established
by the department for the public to report
problems experienced thh the system.

“(5) Maintain records of monthly
throughput, type and duration of any fail-

. ures of the system and maintenance and
repair records. The records shall be kept
for at least two (2) years and shall be
made available for inspection by the de-
partment. -= L

% i

“(f) In the chnt an_area is rcclassrﬁed
from altamment or marginal nonattain-
ment to serious, severe or moderate non-
attainment under section [81 of the
Clean Air Act, gasoline-dispensing facili-
ties located in the reclassified area shall
be subject to the requirements of subsec-
tion (b)(1). For purposes of establishing
an effective date for the reclassified area,
that date shall be the date of pubhcat]on
of final notice of reclassification in the

" Federal Reglster :

“(2) If at anyv time prior to November
15, 1993, the United States Environ-
" mental Protection Agency promulgates a
requirement for alternative. automobile
refueling emissions - control  systems
identified in section 7521 of the .Clean
Air Act, the requirements of this section .
shall not apply to gasoline-dispensing fa-
cilities located in areas classified as
moderate ozone nonattainment areas
under section 181 of the Clcan’Air Act,
including the counties of Allegheny,
Armstrong, Beaver, Berks, Butler, Fay-
_ette, Washington and Westmoreland.”,

til;rary References

For Title 35 Pa. C S.A., see.

Appendlx followmg this Title
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Notes of Decisions
at three stations by statutory deadline
was limited to determining whether nec-
essary findings of fact were supported by
substantial evidence -and whether Board

- committed constitutional violations or er-
rors of law. American Auto Wash, Inc. v.
Department of Ehvironmenta_l Protection,
729 A.2d 175, Cmwlth.1999, appeal de-
nied 743 A.2d 923, 560 Pa. 711.

Scope of review 1

1. Scope of review
Commonwealth Court’s review of Envi-
ronmental Hearing Board’s order ap-
proving assessment of penalty against
owner of gasoline stations for failure to.
install Stage II vapor recovery technology

§ 4007. Public hearings o

(a) Public hearings shall be held by the board or by the depart-
ment, acting on behalf and at the direction or request of the board, in
any region of the Commonwealth affected before any rules or regula-
tions with regard to the control, abatement, prevention or reduction
of air pollution are adopted for that region or subregion. "When it

becomes necessary to adopt rules and regulations for the control,

abatement, prevention or reduction of air pollution for more than
one region of the Commonwealth, the board may hold one hearing
for any two contiguous regions to be affected by such rules and

regulations. Such hearing may be held in’either of the two contigu-

ous regions.
and regulations for the control, abatement, prevention or reduction

of air pollution for any area of the Commonwealth which encompass- .

es more thar one region or parts of more than one region, public
hearings shall be held in the area concerned. Full stenographic
transcripts shall be taken of all public hearings and shall be made
available by the department to any party concerned with the subject
matter of the hearing upon the payment of prevalhng rates for such
transcripts. _

(b) In addition to the matters dlscussed at the public hearings, the
board may, in its discretion, solicit the views, in writing, of persons
who may be affected by, or interested in, proposed rules and regula-
tions.’

(c) Notice to the public of the time and place of any public hearing
shall be given at least thirty (30) days prior to the scheduled date of
the hearing by public advertisement in a newspaper or newspapers of
general circulation in the region of the Commonwealth affected.

(d) The persons designated to conduct the hearing shall have the

power to issue notices of hearings in the name of the board.

(e) Full opportunity to be heard with réSpe(_:t to the subject of the

hearing shall be given to all persons in attendance, in addition to-

which persons, whether or not in attendance, may, within thirty (30)

For Title 35 Pa.C.S.A., see Appendix following this Title
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1520,8 1;

Act 1972-245 legislation

Environmental Law €293,
Westlaw Topic No. 149E.

Lenstruction and application 1

Fvultv 2

- '3’ Construcnon and application

“here legislature had:by § 4001 et® seq
ok this title provided statutory method for
#esnlution of problems set forth in Com-
- hewealth’'s  complaint, alleging " that
“Megrming refuse piles maintained by defen-
’ é&r;: released noxious gases to detriment
@i’ tealth and well being of surrounding
#eidents, statutory remedy had to be
#Medcilv pursued. - 'Com. v. Glen Alden
?:r“ 210 A.2d 256, 418 Pa. 57, Sup.
2T

L Equity
¥: o1 that statutory procedures relating
»*~ pollution contro} were cumbersome
ime consuming would be relevant
= event that difference between time
-~ =poered by equity processes to resolve
" fspute and alleviate problem and time
#yrred by statutory framework makes
© Parvuit of latter irreparably damaging in
$lrticufar case.  Com. v. Glen Alden

@ 4007.1.

Compliance review

35 P.S. §4007.1

days, submit their views to the department, which the department

shall transmit to the board with its report.

1960, Jan. 8, P.L. (1959). 2119, § 7. Amended 1966, Jan. 24 P.L. (1965)
1972 Oct. 26 P.L. 989, No. 245, 8§ 7, 1md effectlve

Historical and Statixtory thes '

~The 1972 amendment substituted
“board” for “Commission” throughout
thic section. :
Library References

Notes of Decisions

Corp., 2107 ‘A.2d 246 418 Pa. 57, Sup

1965,

. Statutory procedures in air polluiion
control case must be followed where
Commonwealth made no showing of any

-riecessity for iiypassmg Such procedures

in favor of equity proceedings. Com. v.
Glen Alden Corp., 210 A.2d 256, 418 Pa.

57, Sup.1965.
Absence in Air Pollution Control Act

" relating to air pollution control of provi-

sion allowing suifs in equity was indica-
tion ‘that legislature did not desire dual
system of dealing with air pollution.
Com. v. Glen Alden Corp., 210 A.2d 256,

418 Pa. 57, Sup.1965.

‘Air Pollution Control Act which provid-
ed framework for resolution of problem
involved in complaint seeking an order
requiring defendants to extinguish or re-
move burning coal refuse piles would bar
equity from inquiring into. dispute, not-
withstanding fact that complaint stated
cause of action in public nuisance, tradi-’
tionally cognizable in equity. Com. v.
Glen Alden Corp., 210 A.2d 256, 418 Pa.
57, Sup.1965.

{8} The department shall not issue, reissue or modify any plan
#giroval or permit pursuant to this act or amend any plan approval
# permit issued under this act and may suspend, terminate or
. wiwoke any permit or plan approval previously issued under this act if
‘ @:"?ndq that the apphcant or permittee or a general partner, parent or

For Title 35 Pa.C.S.A., see Appendix following this Title
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subsidiary corporation of the applicant or permittee is in violation of
this act, or the rules and regulations promulgated under this act, any
plan approval, permit or order of the department, as indicated by the
department’s compliance .docket, unless the violation is being cor-
rected to the satisfaction of the department. o

(b) The department may refuse to issue any plan approval or

permit pursuant to this act if it finds that the applicant or permittee
or a partner, parent or subsidiary corporation of the apphcant or
permittee has shown a lack of intention or ability to comply with this
act or the regulations promulgated under this act or any plan
approval, permit or order of the department, as indicated by past or
present violations, unless the lack of intention or .ability to comply is
being or has been corrected to the satisfaction of the department.

(c) In performing the compliance review required under this sec-
tion, the department shall only consider violations arising under this
act that occurred or are occurring in Pennsylvania. :

~(d) A permittee or applicant-may appeal any violation arising
under this act which the department places on the compliance
docket.
1960, Jan. 8, P.L. (1959) 2119 § 7.1, added 1992 July 9, P.L. 460, No 95,
§ 9, imd. effective.

Library References

Environmental Law &=265, 295.
Westlaw Topic No. 149E.

§ 4007.2. Permit compliance schedules -

In addition to the other enforcement provxslons of this act, the
department may issue a permit under clauses (3) and (4) of subsec-
tion (b) of section 6.1 ' to a source that is out of compliance with this
act, the Clean Air Act or the regulations promulgated under either
this act or the Clean Air Act. Any such permit must contain an
enforceable schedule requiring the source to attain compliance.” The
compliance scheédule may contain interim milestone dates for com-
pleting any phase of the required work, as well as a final compliance
date, and may contain stipulated penalties for failure to meet the
compliance schedule. If the permittee fails to achieve compliance by
the final compliance date, the permit shall terminate. The permit
shall be part of an overall resolution of the outstanding noncompli-
ance and may include the payment of an appropriate civil penalty for
past violations and shall contain such other terms and conditions as
the department deems appropriate. A permit may incorporate by

For Title 35 Pa.C.S.A., see ‘Appendix folloWing this Title
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reference a compliance schedule contained within a consent order

and agreement, including all provisions related to implementation or

enforcement of the comphance schedule or consent order and agree-

raent.

'QSO Jan. 8, P.L. (1959) 2119, § 72 added 1992, Tuly 9, P.L. 460, No. 95,
£ 9, imd. effective.

135 P.S. § 4006.1(b)(3), (4).

Library References

En\'ir011me|1ta’l Law &=265.
-Westlaw Topic No. 149E. -

§ 4007.3. 'Responsibilities of owners and t)peratote

“(a) Whenever the department finds that air pollution or danger of
afr pollution is or may be reﬁultmg from an a1r contamination source
#1 the Commonwealth, the department may order the owner or
sperator to take corrective action in a manner satisfactory to the
.partment, or it may order the owner or operator to allow access to
e land by the department or a third party to take such action.

fb) For purposes of collecting or recovering the costs involved in
wking corrective action or pursuing a cost recovery action pursuant
¥ an order or recovering the cost of litigation, oversight, monitoring,
s¥mpling, testing and investigation related to a corrective action, the
partment may collect the amount in the same manner as civil
_¥enalties are assessed and collected following the process for assess-
m=nt and coHectlon of a civil penalty contained in section 9.1.!
¥, Jan. 8, P.L. (1959) 2119, § 7.3, added 1992, July 9, P.L. 460, No. 95,
¥ 2 imd. effective.

“P.S.§ 4009.1,

Library References

-+ ronmental Law €295,
«faw. Topic No. 149E.

3

’g 4007.4. Interstate transport commission

€3} The Commonwealth, through its representatives on an inter-
®3te transport commission formed under the Clean Air Act, shall’
'W”rde public review of recommendations for additional control
wacures prior to final commission -action consistent with the com-
#esion’s public review requirements under section 184(c)(1) of the
an Air Act.' The opportunity for public review established under
i section shall run concurrently with the commission’s public

For Title 35 Pa.C.S.A., see Appendix following this Title
: 95 ‘



comment period estabhshed under section 184(c)(1) of the Clean Air

Act. .
~ (b) Control strategies approved by an interstate transport commis-
sion and by the Commonwealth’s representatives and set forth in
resolutions or memoranda of understanding shall be considered
commitments by the executive to pursue subsequent legislative, regu-
latory or other admmlstratxve actions to xmplement the control strat-

egies.
(c) The Commonwealth strongly recommends that an interstate
transport commission adopt formal procedures which allow for an

open public review and comment period prior to the adoption of §

resolutions or consideration of memoranda of understanding or other
- actions which recommend that states adopt control strategies. The
Commonwealth's representatlves shall take actlons consistent with
this recommendatxon .

(d) The General Assembly of Pennsylvama finds that the interstate

transport of pollutants from the State of Ohio ‘contributes significant-

ly to the violation of national ambient air quality standards by the

Commonwealth. Therefore, as set forth in section 176A of the Clean
Air Act,® the Governor, on behalf of the Commonwealth, may petition
the Federal EPA Administrator to include the State of Ohio in any :

- interstate transport commission to Whlch Pennsylvanla is a member
~state.
1960, Jan, 8, P.L. (1959) 2119 § 7.4, added 1992, Jt!]y9 P.L. 460, No. 95.
§ 9, imd. effective. ‘ ,

142 US.CA. § 7511c(c)l).
242US.CA. § 7506a.

Library References

Westlaw Topic Nos. 149E, 360.

Environmental Law &»291.
C.J.S. States §§ 31 to 32, 143.

States @6

§ 4007.5. Public review of state implementation plans

_ (é) A State implementation plan required by the Clean Air Act
which commits the Commonwealth to adopt air pollution controf:
measures or procedures shall be the subject of a public comment

period. The public comment period shall be no less than sixty (60}

days, and the department may, at its discretion, hold public informa-
tional meetings or public hearings as part of the comment period.-

(b) Notice of a proposed State implementation plan shall be pub- :

lished in the Pennsylvania Bulletin and in sufficient newspapers

having general circulation in the area covered by the State imple- -

For Title 35 Pa.C.S.A., see Appendix following this Title
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v'nentation plan.  If the State implementation plan covers the entire
State, notice shall be published in at least six (6) newspapers of
general circulation throughout the Commonwealth.

(c) A State implerentation plan subject to this sectlon shall in-
“clude the followmg provisions: .

(1) Statements clearly 1nd1cat1ng the SpeCIflC provisions of the
Clean Air Act with Wthh the State 1mplementat10n plan is intended -

tn comply.

‘ (2) An analysis of the alternative control strategles considered if
a‘pplxcable in arriving at the recommended control strategies and the
*#asons the department or other agency selected the final strategy.

(3) An anaIySIS of the economic impact of the alternatlve control
trategies and the selected strategies on the regulated community and

Bscal governments, :
{4) An analysis of the staff and technical resources needed by the
department or other agency to implement the control strategy.

‘(d) After the public comment period and prior to.the submission to
EPA of any State implementation plan requirgd by the Clean Air<Act
#hich commits the Commonwealth to adopt air pollution control
#reasures or procedures, the department shall submit a final State
tplementation plan to the board for its review together with a
dscument which responds to all comments made durmg the public

#omment period.

le) These provisions shall also apply in the case of State 1mp1emen—
ion plans required by the Clean Air Act which are developed by
State agencies other than' the department which commit the Com-
sonwealth to the adoption of air pollutxon control measures or

—cedures.

‘f} Subsections {(c) and (d) of this section shall not apply to State
zzplementation plans or portions thereof comprised of permit, emis-
-won offset or reasonably available control technology requirements
#x individual sources; consent orders and agreements; or regula-

,ths .
{g) The requirements of this section shall not apply to state 1mpIe-

fwmatlon plans. submitted by a local air pollution control agency.
. Jan. §, P.L. (1959) 2119, 8§ 75, added 1992 July 9, P.L. 460, No. 95,

*? zmd effectwe

—

Library References

£ wronmental Law 63258 292.
*‘«ﬂaw Topic No. 149E.
For Title 35 Pa.C.S. A see Append|x following this Title
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§ 4007.6. Advice to department

(a) The department shall consult with the Citizens Advisory Coun-
cil established under section 448 of the act of April 9, 192’9 (P.L. 177,
No. 175), known as ‘‘The Administrative Code of 1929,”" as appropri-
ate, .in the consideration of State implementation plans and regula-
tions developed by the department and needed for the implementa-

tion of the Clean Air Act.

1929.”% This section shall not apply to State implementation plans
or portions thereof comprised of permit, emission offset or reason-
ably available control technology requirements for individual
sources; consent orders and agreements; or regulations. The re-
quirements of this section shall not apply to State implementation
plans submitted by a local air pollution’ control agency.

(b) (1) The Secretary of Environmental R_esources, within thirty
(30) days after the effective date of this act, shall designate an air
technical advisory committee. The committee shall include at least
eleven (11) members with technical backgrounds in the control of air
pollution from stationary or mobile sources. : :

(2) The committee, at the request of the department, may be

utilized to provide technical advice on department policies, guidance |
The com- |

and regulations needed to 1mp1ement the Clean Air Act.
mittee may also request to review a department policy, guldance 0

regulation needed to 1mplement the Clean Air Act.
1960, Jan. 8, P.L. (1959) 2119, § 7.6, added 1992, JuIy 9, PL 460, No. 95

§ 9, imd. effective.

171 P.S. § 158
271 P.S. § 510-22.

. Library Referencé_s

Environmental Law €=290.
Westlaw Topic No. 149E.

§ 4007.7. Small Business Compliance Ass:stance Program

(a) The department shall develOp and 1mplement a Small Business.

Stationary Source Technical and Environmental Compliance Assis-:

tance Program which shall include the following:

(1) Adequate mechanisms for developmg, collecting and coordmaf :

ing information concerning compliance methods and technologies,

For Title 35 Pa.C.S.A., see Appendix following this Title
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Nothing in' this section shall limit the ;
council’s ability to consider, study and review department policies |
and other activities related to the Clean Air Act implementation as }
provided under section 1922-A of “The Administrative Code of

sk rULLUTION » 35 P.S. §4007.7

'vﬂor small business stationary sources and programs to encourage
7~ Jawful cooperation among such sources and other persons to further

eomply with this act and the Clean Air Act.
(2) Adequate mechanisms for assisting small business stationary

g murces with pollution prevention and accidental release detection

nd prevention, mcludlng providing information concerning alterna-
ve technologies, process changes ‘and products and methods of
#peration that help reduce air pollution. :

{3) A compliance assistance program for small busmess statlonary '
urces which assists small business stationary sources in determin-

#¢ applicable requirements and in rece1v1ng perrmts under this act

# a timely and efficient manner.

{4) Adequate rn_echamsmsto assure ‘that small business stationary
urces receive notice of their rights under this act and the Clean Air
t in such manner and form as to assure reasonably adequate time

Q&' such sources to evaluate compliance methods and any relevant or

. licable proposed or final rulemaking plan, State implementation
¥ revision or program issued under this act and the Clean Air Act.

15) Adequate mechanisms for informing small business stationary
irces of their obligations under this act and the Clean Air Act,
Inding mechanisms for referring these sources to qualified audi-
s or, at the department’s option, for providing audits of the
erations of such sources to determine compliance with this act.

! Procedures for consideration of requests from a small business

Wationary source for modification of:

‘ﬂ“ any work practice or technological method of compliance; or
' the schedule of milestones. for implementing such work prac-

o2 or method of compliance preceding any applicable compliance
&me hased on the technological and financial capability of any small

~m:ress stationary sources. No modification may be granted unless

¥ % in compliance with the applicable requirements of this act and

Clean Air Act, including the requirements of the applicable

Smplementation plan. Where applicable requirements are ‘set forth

Federal regulations, only modlflcatlons authorized in such regula—
s may be allowed.

Procedures for soliciting mput from and exchanging informa-
with the Office of Small Business Ombudsman regarding com-
lieice requirements for small business stationary sources.

G 3 Adequate mechanisms for the collection and dissemination of
ation to small business stationary sources, 1nclud1ng, but not

For Title 35 Pa.C.S.A., see Appendix following this Title
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(i) Developmg of small business stationary sources guldance man- §
uals indicating the categories of small businesses subject to the §
requirements of this act and the Clean Air Act, specific compliance §
requirements and options, a schedule of comphance deadhnes and §

other pertinent information.
(i) Establishment of a toll-free telephone number dedicated to
questions involving small business stationary source compliance. §
(9) Procedures for assuring the confidentiality of information re- §
ceived from small business stationary sources. :
(10) Procedures for conductmg confidential, on-site consultations |
with small business’ stationary sources regardmg applicability of
compliance requirements. -
(b) The department shall evaluate the feasibility of contracting
with consultants to administér all or part of the Small Business
Stationary Source Technical and Environmental Compliance Assis-
tance Program. A third-party consultant will act as a source of
confidential support for small business if ofie is selected by the.

department. _

(c) The department shaH consult with the Comphance Adviso
Committee established in section 7.8 ! and the Office of Small Bus
ness Ombudsman established in section 7.9 2 in developing the Smalf}
Business Stationary Source Technical and Environmental Compli-
ance Assistance Program.

(d) The department shall provide a reasonable opportumty for §
public comment on the proposed Small Business Stationary Sourct
Technical and Environmental Compliance Assistance Program.

(e) The department is authorized to expend funds from the Cleat}
Air Fund collected pursuant to subsection (a), (b) or (c) of sectior
6.3 % to support the development and implementation of the Sma¥
Business Stationary Source Technical and Environmental Comp#
ance Assistance Program, the Office of Small Business Ombudsma-
and the Comphance Advisory Committee,

(f) Upon petition by a source, the department may, after notice ang,
opportunity for public comment, incliide as a small business statior
ary source for purposes of this act any stationary source which doe#
not meet the definition of “small business stationary source’ it
~section 3 * but which does not emit more than one hundred (1M
tons per year of all regulated pollutants.

(2 The department, in consultation with the administrator and the
Administrator of the Small Business Administration and after provid:
ing notice and opportunity for public hearing, may exclude from th#

For Titie 35 Pa.C.S.A., see: Appendix followlng this Title
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{ Wmbudsman summarizing the results of

35 P.S. §4007.8

deflnmon of “small business stationary source” in section 3 any

' category or subcategory of sources that the department determines to

have sufficient technical and financial capabilities ‘to meet the re-
quirements ‘of this act and the Clean A1r Act without the application

: of this sectlon

(h) The department may. reduce any fee required under this act
and the Clean Air Act to take into account the fmanexal resources of
small business stationary sources as authorized by the Clean Air Act.

; !960', Jan. 8, P.L. (1959) 2119, § 7.7, added 1992, July 9, P.L. 460, No: 95,

£ 9, imd. effective. Amended 1996, Dec. 18, P.L. 1150, No. 174, 8§ 1, imd.

ffective.

135 P.S.§ 4007.8.

135P.S. § 4007.9.

‘35 P.S. § 4006.3(a), (b) or (c).
35 P.S. § 4003.

Historical and Statutory Notes

B ' Section 2 of Act 1996, Dec. 18, P.L.

. 1150, No. 174 provides that this act shall
be retroactively applied to January 1,
1991, in-dismissing any pendingegal or
administrative action by the Department
of Environmental Protection arising from
any activity which, by enactment of this
amendatory act, is not subject to the pro-
visions of the act.

Act 1996174 legislation

The 1996 amendment, in subsec. (b),
cleted a former second sentence, which
»d: "The department shall _submit a
port to-the Governor, the Géneral As-
mbly, the Compliance Advisory Com-
inee and the Office of Small Business

i evaluation -and the department’s rec-
mendations.”’; and added the second

=*CNCE.

’

Library References

Environmental Law €=241, 290.
* »stlaw Topic'No. 149E.

§ 4007.8. Compliance Advisory Committee

‘a) There is hereby established a Compliance Advisory Committee
which shall perform all of the following:
#1Y Provide guidance and recommendations to the department on
¢ 'development of the Small Business Stationary Source Technical
#id Environmental Compliance Assistance Program. :
2} Render advisory opinions concerning the effectiveness of the
%2!l Business Stationary Source Technical and Environmental
=pliance Assistance Program, difficulties encountered and degree
i} ceverity of enforcement.
Make periodic reports to the administrator ‘concerning the
fwall Business Stationary Source Technical and Environmental
empliance Assistance Program.
‘ For Title 35 Pa.C.S.A., see Appendix following this Title

101




AIR POLLUTION

(4) Review information for small business stationary sources
assure such information is understandable by the layperson.

(5) Have the Small Business Stationary Source Technical and!
Environmental Compliance Assistance Program serve as the secretar-
iat for the development and dissemination of such reports and_

advisory opinions.

(6) Review and- advise the department on rulén’iakings, State im-
- plementation plans and programs under this act and the Clean Air}

Act which affect small business stationary sources.

(7) Make recommendations for the development of programs to §
liance for small business stationary sources, including §

assist comp
technical and financial assistance programs.

(b) The committee shall consist of eleven members as follows:

(1) Four members appointed by the Governor, three of whom shall
not be owners or representatives of owners of small business station-

ary sources. .

(2) Four members, each of whom shall be a;n owner or the repre- |

sentative of an owner of a small business stationary source. Of thes

four members,. one shall be appointed by each of the - following: ;

(i) The majority leader of the Senate.
(ii) The minority leader of the Senate.
(iii) The majority leader of the House of Representatives.
- (iv) The minority leader of the House of Representatives.
- (3) The Secretary of Commerce or his designee.
(4) The Secretary of Environmental Resources or his designee.
(5) The Small Businés's"Ombudsman or his designee. '

(c) The terms of appointed members shall ‘be for four (4) years.

Vacancies shall be filled by the original dppointing member for the
- remainder of the unexpired term. Initial terms of appointed mem-
_ bers shall be as follows: :

(1) Of the members appointed by the Governor under clause (1) of

subsection (b) of this section: :
(i) Two members shall be appointed for two (2) years.
(ii) Two members shall be appointed for four (4) years.
(2) Of the members appointed under clause (2) of subsection (b) of
this section: : e _— . )
(i) The majority leader of the Senate shall appoint one member for
~ four (4) years. . S _
For Title 35 Pa.C.S.A., see Appendix following this Title
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to} (ii) The minority leader of the Senate shall appoint one member
1 for two (2) years. ' : ‘

(iii) The majority leader of the House of Representatives shall
; appoint one member for three (3) years. B . |
(iv) The minority leader of the House of Representatives shall
' appoirit one member for one (1) year.

1960, Jan. 8, P.L. (1959) 2119, § 7.8, added 1992, July 9, P.L. 460, No. 95,

2§ 9, imd. effective.

Library References

Environmental Law ¢=290.
Westlaw Topic No. 149E,

4007.9. Small Bﬁsiness Ombudsman A

(a) There is hereby established an Office of Small Bugznesfs Otgl_
Yudsman within the Department of EnvironmentalA‘Protcctlon or % e
| arpose of serving as the confidential prir}}aryb point qf contag{; ﬂ?r
all business on issues relating to compliance with this act arid the

Clean Air Act. _
(b) The Office of Small Business Ombudsmgn shall perform 'all
fonctions necessary to implement the requirements of section
7(a)(3)! of the Clean Air Act. The Qfﬁce of' Small Busmesi
¥mbudsman shall perform all of the following functions to ,tbe exten
#hey are consistent with the guidelines developed by the Enylronmen—

= Protection Agency: . -

/1) Solicit input from small businesses regarding‘ comphan.ce 'twth
#ic act and the Clean Air Act and interact thh. Qrgamzatllons
-spresenting small businesses, including Srqall Busmess Deve 05)—
ment Centers, the Small Business Administration, industry and trade

€

wsaciations and other entities. |
{2) Provide guidance and recommendatiox.xs to the departmc;lnt.. o;’;
#i# development of the Small Business Stationary Source Technic
#%d Environmental Compliance Assistance Program. :

'3) Make recommendations to the departme?nt regarding the c}:lor_l-
t and operation of the Small Business Stationary Source Techni-
w4t and Environmental Compliance Assistance Program. _
&) Collect and distribute information and materials on the re-
srements of this act and the Clean Air Act. :

‘?ﬁ? Report to the Small Business Stationary Source Te‘clI:Im‘cal an(cil
msironmental Compliance Assistance Program on prg ems an
e Appendix following this Title

102 :
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(3) An assessment of the economic impact of alternatlve control

strategies.
(4) All other information that the Offlce of Small Business Om-
1budsman considers necessary for the board'’s review.

(D All equipment, files, records, contracts, agreements and all
sther materials and supplies which are used, employed or expended
B\ the Office of Small Business'Ombudsman shall be transferred to
the Department of Environmental Protection.

960, Jan. 8, P.L. (1959) 2119, § 7.9, added 1992, July 9, PL 460, No. 95.
ﬁ&zctllr:}ed effectlve Amended 1996, Dec. 18, P.L. 1150, No. 174, § 1, imd.

"»42 U.S.C.A. § 7661F.
Y35 P.S. § 4007.8.

difficulties experienced by small businesses in complying with this
act and the Clean Air Act.
(6) Serve on the Compliance Adv1sory Committee estabhshed by

section 7.8. 2 _
(7) Conduct 1ndependent evaluatlons of all aspects of the Small
Business Stationary Source Technical and Environmental Compli-

ance Assistance Program.

(8) Review and prov1de comments and recommendations to the
Environmental Protection Agency and department regarding the de-
velopment and implementation of regulations that impact small busi-

nesses. .
(9) Arrange for and assist in the preparation of guidance docu-
ments by the Small Business Stationary Source Technical and Envi- 4
ronmental Compliance Assistance Program to ensure that -the lan-
guage is readily understandable by the layperson. : -
(10) Assist small ‘businesses. in locating sources of funding for
comphance w1th the requirements of this act and the Clean Air Act.

(c) The Office of Small Business Ombudsman shall report annuaHv
to the Governor and General Assembly on the effectiveness of the
Small Business Stationary Source Technical and Environmental
Compliance Assistance Program and other issues relating to-the
impact of the Clean Air Act implementation on small businesses in
the Commonwealth. : '

(d) For each proposed rulemaking significantly affecting smal
businesses, the Office of Small Business Ombudsman shall prepare
report Wthh contains a detailed analysis of the economic impact o
such proposed rulemaking on small businesses. The economic im-
pact report shall be completed no later than ninety (90) days from the
date that the board approves the proposed rulemaking and shall be
submitted to the board for consideration prior to approval of the fina'
rulemaking package provided the report is available within the time
period prescribed by this section. The department shall provide the

ombudsman with a reasonable opportunity to revise the report to
reflect .any proposed substantial change in the rulemaking whick
affects the initial report. :
(e) The report shall include, but not be limited to:
(1) An analysis of the economic impact of the selected contréf
strategies on small business. : :
(2) Data on comparable regulatory programs or plans adminie,
tered by other states. :
' For Title 35 Pa.C.S.A,, see Appendlx followmg this Title
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£t 1996-174 legislatlon be retroactlvely applied to January 1,
The 1996 amendment, in subsec. (a) 1991, in dismissing any pending legal .or
Pr'tUted. ‘Department of Environmen:  administrative action by. the Department
otection for Department of Com-  of Environmental Protection arising from
e and mserted ‘confidential” pre- P i ok . ;
Fng “primary’’;- and added subsec, (). any activify which,:by enactment of this
’” amendatory act, is not subject to the pro-

Fection 2 of Act 1996, Dec. 18, P.L. isi 2
1. No. 174 provides that this act shall visions of the act.

Library References

Ervironmental Law €290,
Westlaw Topic No. 149E.

~4007.10. . Transportation management associations

-a) The department, in consultation with the Department of Trans-
seetation, may, after public notice and comment, designate one or
e transportation management  associations to serve specific re-
geas of this Commonwealth to provide services to employers re-
gtired by the Clean Air Act to reduce employe vehicle trips and
#icourage the use of carpooling, vanpooling and public transporta-
to reduce air pollution.
"} For purposes of this section, transportation management asso-
%ns shall consist of nonprofit corporations designated by the °
ment to broker transportation services, including, but not
m&d to, pubhc transportation, vanpools, carpools, bicycling and
trian modes, as well as strategies such as flextime, staggered
 hours and compressed work weeks for corporatrons employes,
lopers, individuals and other groups. -
%:Jan. 8, P.L. (1959) 2119, § 7.10, added 1992, July 9, P.L. 460, No. 95,
% n'nd effectlve
For Title 35 Pa.C.S.A., see Appendix following this Title
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§ 4007.11. Notice of sanctions - § 4007.13. Répeale(zi. :‘998, Noy.» 17, P.L. 788, No. 100, § 14,
. » . - A | imd. effective ,

. (a) Whenever the Commonwealth is notified that the Environmen- ¥, _xmd_ e

tal Protection Agency has made a final or proposed finding on a State§
implementation plan submitted by the. Commonwealth or a local ajr
pollution control agency, the department shall notify, within ten (10):
working days of receipt of the notice, the Environmental Resource
and Energy Committee .of the Senate and the Conservation Commi

tee of the House of Representatives of the agency'’s findings.

(b) Whenever the Commonwealth is formally notified that it is 3
subject to discretionary or mandatory sanctions under section 179
of the Clean Air Act, the department shall, within ten (10) working
days of the receipt of this notice, notify the Environmental Resources
and Energy Committee of the Senate and the Conservation Commit-
tee of the House of Representatives. - ' .
1960, Jan. 8, P.L. (1959) 2119, § 7.11, added 1992, July 9, P.L. 460, No. 95.
8 9, imd. effective. A e _

142 US.CA. § 7509.

Historical and Statutory Notes

i $ : 992, July 9, P.L. .
4007.13, which related to the 2119, § 7.13- and Act I ,
arty 460,No.95,§ 9. -

#r quality improvement find, was de-
wved from Act 1960, Jan. 8, P.L. (1959)

L ‘40084.‘ "Unlawful conduct.

It shall be unlawful to fail to comply with or to cause or assist in
#ic violation of any of the provisions of this act or the rul.es and
¥gulations adopted under this act or to fail to comply wlth an)f
aef, plan approval, permit or other requ_irfenjent Qf the. df_:partment,.
to cause a public nuisance; or to cause-air pt.)l,lut_mn, soil or water
lution resulting from an air. pollutj.on;—i"ina,dent:;-' or to hmc}e‘r,
struct, prevent or interfére with the.departn.aent or its personne }lln
2ir performance of any duty hereunder, 1nclud1.ng denying t e
artment access to the source or facility; or to vlolgte the provi-
®sns of 18 Pa.C.S. § 4903 (relating to false .swearmg) or 4904
: lating to unsworn falsification to authorities) in regard to papersf
ired to be submitted under this act. The owner or operator o
air. coritamination source shall not allow pollution of the air,

ter or other natural resources of the Commonwealth resulting
%om the source. For any air pollutant for which the bo;?_rd has set
"4 emissions standard or for any source for which a permit has been
Beued by the department, a release of such pollutant.m a.ccordar});:.e
wish that standard or permit shall not constitute a violation of this

-Librairy References

Environmental Law €290,
Westlaw Topic'No. 149E.

§ 4007.12. Missed federal deadlines

Whenever the Environmental Protection Agency has missed 2
deadline for developing regulations or guidance on which states mus
rely to comply with deadlines in the Clean Air Act by more than
ninety (90) days and, in the opinion of the department, the Environ
mental Protection Agency. has failed to provide it with timely guid-
ance needed to comply with the act in a timely manner, the depart::
ment may bring a legal action against the Environmental Protecti
Agency in a court of competent jurisdiction seeking an injunction t
restrain the Environmental Protection Agency from enforcing th
applicable Clean Air Act deadline on'the Commonwealth until and

‘unless the Environmental Protection Agency develops the appropr
ate regulation or guidance which allows the Commonwealth a rea
sonable opportunity to comply with the Clean Air Act. _ ,

1960, Jan. 8, P.L. (1959) 2119, § 7.12, added 1992, July 9, P.L. 460, No. &%

3 \ .d d 1966, Jan. 24, P.L. (1965)
{80, Jan. 8, P.L. (1959) 2119, § 8. Amende , Jan. 24, P.L.

?gﬂ. §a1; 1968, June 12, P.L. 163, No. 92, § 6; 1972, Oct. 26,'P.L. 9f89, No._
* .v_5.8. imd. effective; 1992, July.9, P.L. 460, No. 95, § 10, imd. .e fective.

Historical and Statutory Notes ‘
$992-95 legislation violation of any of the.provleontz ;{1 ;]::
b 1992 amendment rewrote the sec-  act or rules and r.egulatlops adopted
N ‘ 3 under, to cause air pollution, or to in any
ich prior thereto read: " manner hinder, obstruct, delay, resist,
: prevent or in any way interfere or at-
tempt to interfere with the department or
its personnel in the performance of any

duty hereunder.”

b <hall be unlawful to fail to comply

%@l » rule or regulation of the board
M fil 10 comply with any order of the

§ 9, imd. effective. , erment, to violate or to assist in the
‘ . — . - i i Title
For Title 35 Pa.C.S.A., see Appendix following this Title For Title 35 P.a-C-.S-A-,‘sfee1 g;pendrx fouowmg this .
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Law Review and Journal Commentanes

Commonwealth Court’s environimental
decisions. 76 Dick.L.Rev. 668 (1972).

Library References

Envnronmental Law €295, 744
Westlaw Topic No. 149E.

Notes of Decisions

Contempt 11

Courtorders 14

Defenses 10

Difficult or impossible suppression 5
Discretion of court 13 .
Evidence 9

Fugitive emissions 3

Measurement tests 6

Notice 1

Penalties 12

Presumptions and bur den of proof 2
Review 15

Single violation 7

Stockpiled materials 8

Suppression technologies 4

1. Notice

Notice provided stone quarry concern-

ing alleged air pollution violations com-
ported with principles of due process,
where notice was provided to president of
corporation operating quarry, who had
signed apphcauon for plan approval, at
address given in application. Eureka

. Stone Quarry, Inc. v. Com,, [
1129, 118 Pa.Cmwlth. 300, melth.1988.

In prosecution for an alleged violation
of an order of the department of environ-
mental resources, contrary to this section
and § 4009 it is necessary for the com-
monwealth to prove beyond a reasonable
doubt that notice of said order had been
given to defendant. Com. v. Snyder, 85
York 198, 56 Pa. D. & C.2d 729 (1972).

A certified copy of the order in the
form of a carbon copy of a letter ad-
dressed to defendant, preceded by the
words “certified mail,” plus a recéipt
card signed by defendant for certified
mail four days after the date of the order
does not meet the required burden of
proof, absent affirmative proof that the
letter was actually mailed and that this is
the item for which defendant receipted.

:1205, 483 Pa. 350, Sup.1979.

544 A2d -

- three stations and subsequent permitti=s

AIR POLLUTION AIR POLLUTION

#ated violations of Air ‘Pollution Control
1t for which penalties could be im-
pesed. American Auto Wash, Inc. v. De-

719 A.2d 175, Cmwlth.1999, appeal de-
: "‘"‘d 743 A.2d 923, 560 Pa. 711.

i?unatelv investigate available options in
S choice of equipment. and supplier,
with respect to mecting statutory dead-
#ee for installing Stage 1 vapor recovery

Com. v. Snyder, 85 York 198, 56 Pa. D. & ’iz;"hnnlogy at three stations, where ap-

C.2d 729 (1972).

2. Presumptions and burden of proof
Environmental Quality Board’s deter-
mination that fugitive emissions cause air
pollution is ‘presumed to be reasonablc.
and thus Commonwealth did not have te :
prove that quarry’s fugitive dust, emis
sions caused or contributed to air pollu
tion in order for quarry to be guilty of .
violating rules and regulations of the De- ,
partment of Environmental Resources
Com., Dept. of Environmental Resources
v. Locust Point Quarries, Inc., 396 A.2¢

“install particwar vacuum-assist system
t was not available until after deadline
to defer completion to coincide with
m}abxlny of newly-available vacuum-as-
i1 system, and. though owner presented
“dence that its supplier gave delivery
ference to large oil companies, owner
d have obtained Stage I equipment
“L-.. supphcx in state in time to meet

dline. Ameriéan Auto Wash,. Inc. v.
Bérartment of Environmental Protection,
mﬁ A.2d 175, Cmwlth.1999, appeal de-
et 743 A.2d 923; 560 Pa. 711.

%tone quarry had duty under Air Pollu-
v. Control Act to prevent particulate
&nt._r from visibly escaping into atmo-
Wm—e onto others’ property, which duty
enpassed responsibility to provide ad-
ate suppression system where and
7t it was- necessary. Eurcka Stone
v, Inc. v. Com., 544 A.2d 1129, 118
Comulth. 300, Cmwlth.1988.

dence supportcd determination that
¥ ~dures used by stonc quarry to pre-
e carticulate matter from escaping
wm a-mosphere were inadequate, in light
w - Aence that dust was escaping from
#t- and that there were many meth-
#f available to prevent that problem.
B 3n Stone Quarry, Inc. v. Com., 544
424 1129, 118 Pa.Cmwlth. 300, Cmwlth.

In prosecution of owner of stone quar
ry for emission of dust, there must be
evidence sufficient to show that it was in
sufficient concentration " off the quarrs:
premises to be inimical to health, safety.
welfare or property. Com. v. Locusf
Point Quarries, Inc., 26 Cumb. L.J. 20, h.
Pa.D. &CZd 700 (1975) :

3. Fugmve emissions )

Fugitive emission,” within purview of -
regulation prohibiting emissions into out--
door atmosphere of any fugitive air cor-
taminant with-certain exceptions, is emis-
sion of any air contaminant in specifi
manner, and term is applicable not just *=
particulate matter, but also to su]ph"
compound, odor and visible emissions £
emitted other than through a flue. Com.,
Dept. of Environmental Resources v. Le
cust Point Quarries, Inc., 396 A.2d 1203
483 Pa. 350, Sup.1979.

Difficult or impossible suppression

Fidence, in proceeding to hold power
nv in contempt for failure to com-
with court order requiring submission
Fellution control ‘plan complying with
#ealate matter and sulfur dioxide
vinn standards, showing, “inter alia,
¥ 'mower company made complete in-
gation but did not discover any fuels
¢ corld be used to comply with stan-

4., Suppression technologies
Gasoline station- owner’s failure !

comply with statutory deadline for m:tafﬁ»

ing Stage II vapor recovery technology #

of gasoline to be transferred to mot
vehicle [uel tank using dispensers nrdf

“gartment of Environmental Protection,

Dwner of gasohnc stations failed to ad-.

pioreed Stage 11 technology was available.
well in advance of deadline, owner chose

35 P.S. §4008

Note 6

dards, that desulfurization operations
were experimental and had not been
demonstrated as workable for company
and that power company had submitted
alternative application setting forth meth-
ods .of complying with emission regula-
tions supported trial court's finding that
power company made good-[aith attempt
‘to comply with order but that full compli-
ance was impossible. (Per Jones, C. I.,

. with two Judges concurring and four

Judges concurring in the result.) Com.
Dept. of Environmental Resources v.
Pennsylvania Power Co:, 337 A.2d 823,
461 Pa. 675, Sup.1975. -

Testimony that all sulfur dioxide emis-
sion control equipment either was of a
wrong size, used a fuel unavailable to
power company, did not work, or was
experimental supported finding that pow-
er companys refusal to comply with
court ordered pollution program, which
was identical to department of environ-
mental resources order, was not willful
but rather due to impossibility. Com.
Dept. of; Environmental Resources v.
Pennsylvzfma Power Co., 316 A.2d 96, 12
Pa.Cmwlith. 212, Cmwilth. 1974, affirmed
337 A.2d 823, 461 Pa. 675.

A manufacturer of potato chips crimi-
nally charged by the Pennsylvania De-
partment’ of Environmental Resources
with violation of section 8 of the Air Pol-
lution Control Act of January 8, 1960,
P.L. (1959) 2119, as amended (35 P.S.
§ 4008), on the basis of odors emanating
from potato rot, will be found not guilty
where the evidence indicates that defen-
dant has doné everything possible to
eliminate the odors, that there was no
way of preventing potatoes from rotting
and that the odors: emanate primarily
during the process of removing rotten

“potatoes, but defendant must continue to

do everything possible to control the
odors in the light of changing technology.
Com. v. Wise Foods, 8 Pa. D. & C.3d 687
(1978).

6. Measurement tests

In view of testimony by the department
of environmental resources that there

“ was no accepted scientific test for meas-

uring emissions from an open area
source such a surface mine and that tests
described in DER regulauom for deter-
mining ambient air quality standards
were not applicable for measuring open

i v

equipped with Stage II technology con«

For Title 35 Pa.C.S.A., see Appendix following this Title
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source emissions such as dust from strip
mine and where the DER indicated that it
had not promulgated a regulation requir-
ing use of the scientific test for the type of
fugitive particulate matter which gave
rise to charge that strip mine operator
violated the Air Pollution Control Act by
causing ‘the discharge of airborne dust,
circumstances warranted trial court in
relying on the testimony of witnesses to
prove a violation of the Act. Midway

- Coal Co. v. Com., Dept. of Environmental
Resources, 413 A.2d 1139, 50 Pa.Cmwlth.
326, Cmwlth.1980.

On appeal from defendant’s conviction
of violating an abatement order of the
Department of Health by permitting dust
particles to emanate from its rock-crush-
ing machine beyond its property line,
contrary to this section where evidence
was presented that dust particles were
visually observed emanating from defen-
dant’s rock-crushing machine beyond its
property ling, but no measuring instru-
ment was employed to measure the vol-
ume of the dust althotugh-measurements
could readily have been. made, and where

-the abatement order must be construed to =
mean defendant is in violation only if the -

dust from the machinery exceeds a stated
concentration per cubic meter of air, de-’
fendant will be found not guilty, since the
Commonwealth may not rest its case on
visual evidence alone when scientific evi-
dence is available. Com. v. Prince Mfg.
Co., 56 Pa. D. & C.2d 69 (1971).

A summary conviction for air pollution
by quarry dust would not be sustained
where based upon testimony that dust
was observed emanating from defen-
dant’s premises, with little or no attempt
systematically to measure the volume,

frequency, opacity, or density of the emis-

sions, or to indicate their effects upon
other persons or property. Com. v. Lo-
cust Point Quarries, Inc., 26 Cumb. L.J.
20, 72 Pa. D. & C.2d 700 (1975).

7. Single violation

Defendant coal company's dust-emit-
ting conduct did not present such extenu-
ations that its conduct could not be type
prescribed by General Assembly in adopt-
ing the Air Pollution Act, so as to warrant
dismissal charges for violation. of Depart-
ment of Environmental Resources (DER)
regulation prohibiting emitting dust onto
property of others as de minimis, even

ALK POLLUTION

though the- citation was issued based
upon a single cloud of .dust observed by
DER air quality specialist, where special-
ist was on coal company's sit¢ in re-
sponse to continuing complaints of neigh-

boring residents and where testimony of |
resident established” that dust emissions |

were an ongoing concern. Scurfield

" Coal, Inc. v. Com., 582 A.2d 694, 136 %

Pa.Cmwlth. 1, Cmwlth.1990.

Regulation of Department of Environ-
mental Resources (DER) which prohibit-

ed emission of dust onto property of oth- |

ers could properly be applied to coal
company, even.though DER specialist
only observed one cloud of black dust
from coal company’s property as a coal
truck exited coal company's facility; no
specific amount of emission was. neces.
sdry to uphold conviction under the regu-
lation and no special equipment was re-
quired to be used to measure amount of
dust escaping from coal company'’s facili-
ty. Scurfield Coal, Inc. v.-Com., 582 A.2d
694, 136 Pa.Cmwlth. 1, Cmwlth.1990.

8. -Stockpiled materials
Pollution regulation providing that con-

ter - outdoor atmosphere by reason of
“stockpiling” of materials did not applv
only to active operations and, therefore,
stone quarry was not free of liability un-
der regulation because emissions com-
plained of were caused by strong winds
picking up dust from inactive areas of its
property. * Eureka Stone Quarry, Inc. v.
Com., 544 A.2d 1129, 118 Pa.Cmwith.
300, Cmwith.1988. ’

9. Evidence -
Coal company’s conduct was not with-
in a customary license or tolerance, so
as to preclude prosecution for emitting
dust in violation of Department of Enyi-
ronmental Resources’ regulation as de
minimis, where numerous complaints b
residents who lived near coal company's
facility demionstrated that dust emissions
interfered with residents’ use of their
properties and dust emissions were be-.
lieved to have caused health problems
for "some nearby residents. Scurfiéld
Coal, Inc. v. Com., 582 A.2d 694, 11#

Pa.Cmwlth. 1, Cmwith.1990.

Testimony of air quality expert tha¢
dust passed outside stone quarry, tha'
dust was coming from actual stone crush-

taminants should not be permitted to en- .:

| AIR POLLUTION

"ing areas, and that use of equipment to
§ measure amount of dust escaping was not
- required  supported  determination  that
¥ quarry caused prohibited particulate
-emissions to be emitted into atmosphere
- outside its.own property, in violation pf
" Air Pollution Control Act, as charged in
§ environmental citation. Eureka: Stone’
Quarry, Inc. v. Com., 544 A.2d 1129, 118
a.Cmwlth. 300, Cmwlth.1988. )
Evidence adduced by the department of
nvironmental resources was sufficient to
grove beyond a rcasonable doubt that
“strip mine operator caused air po]lut{on
- using a drag line excavating machine
shovel away dirt and shale .and then
Yeopping the dirt from the drag line shov-
#t into dump trucks. Midway Coal Co. v.
{om., Dept. of Environmental Resources,
W13 A2d 1139, 50 Pa.Cmwlth. 326,

%t rmwlth. 1980,

mplaint charging university with vi.ola-
n of provision of rules and regulahgns_
county health department by causing
- allowing emission of visible air con-
inants from ‘incinerator located on
‘*i‘x:ﬁpus, which failed. to establish that
Wiiversity had ‘‘caused, suffered, or al-
aed’' ‘emission -in question, supported
femment exonerating university. Cqm.
rel. Allegheny County Health Dept.,
au of Air Pollution Control v. Uni-
sitv of Pittsburgh, 388 A.2d 1163, 37
P Crwlth. 117, Cmwlth.1978.
%cientific evidence is not exclusive
#sns of proof of violation of Air Pollu-
#w: Control Act. Rushton Min. Co. v.
. 128 A.2d 185, 16 Pa.Cmwith. 135,
L th. 1974,

t~ criminal action against dcep coal
we~ operator for violations of Air Pollu-
#n Control Act, evidence consisting of
; testimony of defendant’s neighbors
effects of defendant’s emissions on
properties was sufficient to prove
snts of offense charged. Rushton
Co. v. Com., 328 A.2d 185, 16 Pa.
Ah. 135, Cmwlth.1974.

.- Defenses ) _
Lirenline station owner's preference for

Mwsr vacuum-assist system that was not

#fling Stage 11 vapor recovery tech-
% at three stations did not _]u.stlfy
wrmpliance with deadline. American

Evidence in proceedings on summary

le until after statutory deadline for

35 P.S. §4008

. Note 12
Auto Wash, Inc. v. Department of Envi-
ronmental Protection, 729 A.2d 175,

Cmwlth.1999, appeal denied 743 . A.2d
923, 560 Pa. 711. ‘

11. . Contempt :
‘Trial court’s conclusion that power
company’s compliance with court order
requiring submission of pollution control
plan meeting state emissions .regulatlops
and establishing October 1972 commit-
ment date was impossible so that compa:
ny could not be-held in contempt for
failure to comply could not be deemed
erroneous because it failed to address
" question whether new sulfur dioxide’_stan-
dards would be attainable in 1975 an.d
avoided technology-forcing aspects envi-
sioned by Federal Clean Air A'ct, :42
U.S.C.A.- § 1857 et seq., where inquiry
into such issues was not necessary to
determination whether company was in
contemnpt of court order. (Per Jones, C.
J., with two Judges concurring and four
Judges concurring in the result) Com.
Dept. ég Erwiror&mcntal Resources V.
Pennsylvinia Power Co., 337 A.2d 823,
461 Pa. 675, Sup.1975.

Where only hearing held prior to issu-
ance of court order requiring power com-
pany to submit pollutiort control plan

 meeting newly promulgated sulfur diox-
ide emission standards related to. Com-
monwealth’s motior for injunctive relief
under earlier emission standards, defense
of impossibility of performanqe under
new regulations was not -available to
power company at hearing, for purposes
of determining whether power company
could raise such defense for first time in
subsequent proceeding to hold company
in civil contempt for violation of court
~ order. (Per Jones, C. J., with two J.lege_zs
concurring and four Judges concurring in
the result.) Com. Dept. of Environmental
"Resources 'v. Pennsylvania Power Co.,
337 A.2d 823, 461 Pa. 675, Sup.1975.

12, Penalties .
" Given fact of violations of requirement
of Stage II vapor recovery technology at
three gasoline stations owned by petition-
er, Department of Environmental P.rote‘c-
tion (DEP) did not abuse its discretion in
assessing a penalty. Amencgn Auto
Wash, Inc. v. Department of Environmen-
tal Protection, 729 A.2d 175, Cmwlth.

Appendix following this Title
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Note 12

1999, appeal denied 743 A.2d 923, 560

Pa. 711.

Where base penalty for gasoline station
owner's failure to install Stage II vapor
recovery technology at three stations by
statutory deadline was calculated -based
on throughput, subsequent tén percent
increase in penalty, based on average
monthly throughput, was an unreason-
able increase based on same factor.
American Auto Wash, Inc. v. Department
of Environmental Protection, 729 A.2d
175, Cmwilith.1999, appeal denied 743
A.2d 923,560 Pa. 711.

Where penalties sought by Department
of Environmental Resources for power
company's failure to submit pollution
control plan complying with newly pro-
mulgated sulfur dioxide- emission stan-
dards exceeded those authorized by Air

Pollution Control Act, penalties would.

not have been enforceable even if court.
had found power company in civil con-
tempt for failing to comply with court
order requiring submission of plan com-
plying with such emission standards.

{Per Jones, C. J., with two Judges concur- ~

ring and four Judges concurring in the
result) - Com: Dept. of Environmental
Resources v. Pennsylvania Power Co.,
337 A.2d 823, 461 Pa. 675, Sup.1975.

13. Discretion of court

- Department of Environmental Protec-
tion's (DEP) failure to reduce penalty for
gasoline station owner's noncompliance
with requirements of Stage II vapor re-
covery technology in some measure in
consideration of mitigating factor that at
least part of eight or nine month period
of noncompliance was caused by factors
beyond owner's control was not an abuse
of discretion. American Auto Wash, Inc.
v. Department of Environmental Protec-
tion, 729 A.2d 175, Cmwlth.1999, appeal
denied 743 A.2d 923, 560 Pa. 711.

Environmental Hearing Board objec-
tively -entertained gasoline station own-
er's arguments in opposition to penalty
for failure to install Stage II vapor re-
covery technology -at -three stations by
statutory deadline, and did not abuse its
discretion in construing Air Pollution

Control Act and Department of Erviron- -

mental Protection’s (DEP) regulations;
record contained no evidence that Board
treated DEP more favorably than it treat-

AIR POLLUTIO

AR POLLUTION

. ronmental Resources v. Lee Bowman As-
Walt, Inc., 420 A.2d 23, 54 Pa.Cmwlth.
=1, Cmwlth.1980. S
Under Clean Air Act, 42 U.S.CA.
% 1857 et seq., and Air Pollution 'Contrgl
Act. if an agency order or decision is
hallenged, review is limited to adm'xr_ns-.
#ative review.. . (Per Jones, C. J., with
#wo Judges concurring and four Judges
tomcurring in the result.) Com. Dept. of
£xvironmental Resources v. Pennsylvania
- ®ywer Co., 337 'A.2d 823, 461 Pa. 675,
Suap.1975. _
. Where defendant was convicted on Oc-

ed owner or that Board failed to dis
charge its adjudicative duties in objective
manner. American Auto Wash, Inc. v
Department of Environmental Protec
tion, 729 A.2d 175, Cmwlth.1999, appea
denied 743 A.2d 923,.560 Pa. 711.

14. Court orders .
Where court in attempting to amelio-
rate conflict between power company ané
Department of Environmental Resources
formulated its own order to abate -air
pollution, including commitment date.
without agency assistance and where de-!

35 P.S. §4009

notice to the district justice on October
14, 1970 who did not file his transcript
until December 4, 1970, it was held that
defendant was entitled to a judgment of
non pros since the district justice fai]e.d.to
comply.with § 3(d) of the Minor Judicia-
ry Court Appeals Act. The defendant was
not deemed to have waived the benefit of
this provision by proceeding with his mo-
tion to quash the complaint filed October
15, 1970 and then waiting for an adverse
decision which was rendered on April 12,

" 1971 before moving on April 13, 1971 for
-judgment of non pros.

Com. v. B.
Abrams & Sons, Inc., 54 Pa. D. & C.2d.

" judges concurring in result.)
. ‘Dept.

461 Pa. 675. Sup.1975.

-quired to give Commonwealth right

- murrer to evidence. of department of ens:

partment was given opportunity to make;
a decision reviewable through admini
trative procedures but elected to bring}
action to hold company in civil contemp 3
for violation of order, court hearing con-
tempt petition did not err in ruling or§
validity of original order and in so ruling’
did not substitute its expertise for that ¢
administrative agency. (Per Jones, C, J.
with two Judges concurring and four
i Com
of Environmental Resources +
Pennsylvania- Power Co., 337 A.2d 82%.

r9, 1970 of a summary offense under

cection -and filed an appeal and gave 169, 94 Dauph. 254 (1971).

4009. Penalties ‘
“fa) Any person who violates any provision'of Athis act, any rule or
t#gulation adopted under-this act, any order of the department or
anv condition or term of any plan approval or permit issued pursuant
this act commits a summary offense and shall, upon conviction, be
sentenced to pay a fine of not less than oné hundred dollars ($100.00)
mor more than two thousand five hundred dollars ($2,SO0.00).for
#ach separate offense and, in default of the payment of such fine,
iav be sentenced to imprisonment for ninety (90) days for each
sparate offense. Employes of the department authorized to conduct
%sspections or investigations are hereby declared to be law enfqrce-
ent officers authorized to issue or file citations for summary viola-
Eoms under this act, and the General Counsel is hereby_at_Jthorlzed to
'§rvsecﬁte these offenses. For purposes of this su.bse.ct_lo.n, a sum-
" mmarv offense may be prosecuted before any district justice in t'h.e
sen:nty where the offense occurred. There is no accelerated rehabili-
srive disposition authorized for a summary offense. . o
. ‘W) (1) Any person who -Wilfully or.negligently vi_olatf%s any provi-
siot of this act, any rule or regulation adopted under this act or any
‘#eder of the department or any condition or term of any plan
#soroval or permit issued pursuant to this act commits a mlsdemean-
¢ of the second degree and shall, upon conviction, be sentenced to
gy a fine of not less than one thousand dollars ($1,000.00) nor more
Bian fifty thousand dollars ($50,000.00) for each separate offense 0}1;
$mprisonment for a period of not more than two (2) years for eac

parate offense, or both.

£V Any p.erson who knowingly makes any false statement or re%re-
station in any application, record, report, .certxflcatlc?n or ot gr

scument required to be either filed _or'mamtamed by this act or the

For Title 35 Pa.C.5.A,, see Appendix following this Title

15. Review

Order of district justice sustaining de
fendant’s demurrer to evidence of depart-
ment of environmental résources, whic
had filed summary charges against defer
dant’ for violations under Air Pollutior
Coritrol Act, was appealable by Commor
wealth. Com., Dept. of Environments'
Resources v. Lee Bowman Asphalt, Inc.
420 A.2d 23, 54 Pa.Cmwlth. 71, Cmwl}t
1980. : i :

" Even if statutory implementation is r:

B

appeal from summary proceeding, Jud
cial Code, which grants right of appea
from final order of district justice arg
makes no distinction between civil pra
ceedings and criminal or between Com
monwealth and defendant, provided suck
implementation; therefore, Common
wealth did not have appellate disabils
merely because order in issue by whick
district justice sustained defendant's de

ronmental resources which had file#
summary charge against defendant fr+
violations under Air Pollution Contr
Act, occurred in summary proceeding he
fore district justice. Com., Dept. of Ems

For Title 35 Pa.C.S.A., see Appendix following this Title
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(i) the defendant is respon51ble only for actual awareness or actual

belief possessed; and

(ii) knowledge possessed by a person other than: the defendant but
not by the defendant, may not be attributed to the defendant, except
that, in proving a defendant’s possession of actual knowledge, cir-
¢umstantial evidence may be used, including evidence that the defen-
dant took affirmative steps to be shielded from relevant information.

(3) It is an affirmative defense to a prosecution under this subsec-
tion that the conduct charged was freely consented to by the person
endangered and that the danger and conduct charged were reason-
ably foreseeable hazards of either of the following: :
()] An occupatlon a business or a professmn and the person had
“aeen made aware of the risks involved prior to giving consent.

(ii) Medical treatment or medical or scientific experimentation
tonducted by professionally approved methods and such other per-
son had been made aware of the risks involved prior to giving
¢onsent. The defendant may establish an affirmative -defense under
is subclause by a preponderance of the evidence.,

(4) All general defenses, afﬁrmatlve defenses and bars to prosecu-
Won that may apply with respect to other State criminal offenses may
#pply under this clause and shall be determined by the courts
wccording to the principles of common law. Concepts of justification
tid excuse applicable under this section may be developed according

regulations promulgated under this act commits a misdemeanor of
the second degree and shall, upon conviction, be sentenced to pay a
fine of not less than two thousand five hundred dollars ($2,500.00)
nor more than fifty thousand dollars ($50,000.00) for each separate
offense or to imprisonment for a period of not more. than two 2)
years for each separate offense, or both. :
(3) Any person who negligently releases into the ambient air any’
hazardous air pollutant listed under section 112 of the Clean Air Act '
or any extremely hazardous substance listed under section 302(a)(2)
of the Superfund Amendments and Reauthorization Act of 1986
(Public Law 99-499, .100 Stat. 1613) that is not listed in section 112
of the Clean Air Act and who at the time negligently places another
person in imminent danger of death or serious bodily i injury commits
a misdemeanor of the third degree and shall, upon conviction, be
sentenced to pay a fine of not less than five thousand dollars
($5,000.00) nor more than fifty thousand dollars ($50,000.00) for ‘.
each separate offense or to imprisonment for.a period of not more
than one (1) year for each separate offense, or both. o

(c) (1) Any person who knowingly releases into the ambient air
any hazardous air pollutant listed under section 112 of the Clean Air
Act or any extremely hazardous substance listed under section
302(a)(2) of the Superfund Amendments and Reauthorization Act of
1986 that is not listed in section 112 of the Clean Air Act and who
knows at the time that he thereby places another person in imminent
danger of death or serious bodily injury commits a felony of the first
degree and shall, upon conviction, be sentenced to pay a fine of not
less than twenty-five thousand dollars. ($25;000.00) nor more than:
one hundred thousand dollars ($100,000.00) per day for each viola- -
tion or to imprisonment for a period of not less than two (2) years
nor more than twenty (20) years, or both. Any person whichis an
orgamzatlon committing such violation shall, upon conviction under
this clause, be subject to a fine of not more than one million dollars
($1,000 OO0.00) per day for each violation. If a conviction of any
- person under this clause is for a violation committed after a first
conviction of such: person under this clause, the maximum punish-
ment shall be doubled with respect to both the fine and imprison-
ment. For any air pollutant for which the board has set an emissions
standard or for any source for which a permit has been issued by the
department, a release: of such pollutant in accordance with that
standard or permit shall not constitute a violation of .this section.

(2) In determining whether a defendant who is an individual knew
that the violation placed another person in imminent danger of death
or serious bodily injury: :

For Title 35 Pa.C.S.A., see Appendix followlng this Title
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» those principles.
{5) For purposes of this subsection, the term orgamzatlon means

2 leoal _entity, other than a government, established or ‘organized for
“anv purpose; and the term includes. a corporation, a company, an
#senciation, a firm, a partnershlp, a joint stock company, a founda-
#nn, an institution, a trust, a socxety, a union or any other association

-F Tersons.

- ‘d) For purposes of subsectlons b) and (c) of this section, the term
“serious bodily injury’’ means bodily injury which involves a substan- -
! risk of death, unconsciousness, extreme physical pain, protracted
obvious disfigurement or protracted loss or impairment of the
kﬂctron of a bodily member, organ or mental faculty. .

{e} For purposes of this section, the term “person’
@ddition to the entities referred to in sectlon 3, any responsible
sporate officer.

Ty For purposes of the provisions of subsectlons (b) and (c) of thxs
on and section 9.1,> the term ‘‘operator,” "as used in such
wmmons, shall include any person who is senior management

For Title 35 Pa.C.S. A see Appendix following this Title
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and, in default thereof, tq. u

tenance repaj .
» fcpair or monitori . g ,
‘ oring .Of. €quipment and IcaCl'h'tieS and whe same organization

(g) For purpOseS . V- | . . '
of this Section, . 5 -
res ; . S-HOn, . a person acts negl; Fthe
of f:slt);)aitp)?ter;al element of an offense when he She(iillflegzly o
ntial an unjustifiable ri k th S ' awar
or wil] B SKthat th_e-materi‘al element exi
result from his conduct, The risk must be of suc??;:;it

and degree thay the actor’s f;
-aCtor’s fajlre to pércejve ;

o & $ fai berceive It, consj . .

re and intent of his conduct apd the circumstanc'ess]dlfgng T:It]e
of care that. 4
n.
L. (1 959) 2119, § 9 Amended 1968, June 12, p1. 163, Ng
8, jmd. effective; 1992, Ju’Iy 0.8

him, i
re;)_;,o mlt)/lolves a gross deviation from the Standard
nable person wouyld observe ip the actor’s situatjo

92,8 7: 1972, Ot 26, P.I
N3 00t 26T, 049 npo.
P.L. 460, No, 95, 10, imd. effoctiye >+ §

142 US.CA.§ 7412,
235 PS. § 4009.1.

. . Histm"ical and St
| v atuto
Act 1992_95 legislation R

Prisonment of not less th
nor more than thirty (30) days.

Any person ¢

i} The 1?92 amendment Tewrote this sec.
Hion, whlc_h prior therete read: “(b) Misdeme
: o e€meanors.

“(a) Summary Offense. Any person ag herein defined, except

erein deﬂned, except gz department
board, bureay or agency of the Common-,
wealth, engaging in unlawfy] conduct ag
set forth in Section 8 of this et shall, for
each offense, upon conviction th'e'reof ’in a
;2:1mary Proceeding before a district Jjus-
e magistrate, alderman o Justice of offensg
1€ peace, be sentenced to Pay the costs
of prosecution and a fine of not less th::m :
one hundred dollars (3 100.00) por more-
thousand dollars (3 1,000.00), - Separate off,
ndergo im. ¢ Parrten

se of knowing anblawful conduct shall mean a violatjon

522?31 bugeau oxI’] agency of the Common
» Who, within twq years after bej
. . r bein
I.tcoogszcst:é:lﬁof J_a(s)umfmzry offense pupsuanf
1 .~ouction (a) of thys section, en a
In similar _unlawfy] conduct, shalgl gl;::
g}u{ty of a Misdemeanor and, upon cop.
Viction thereof,.shaH, for each ;

'35 P.S. § 4009
. Note 3

conduct continues up until the time of
hearing or trial. . .

“(d) Upon conviction of an association,
partunership or corporation of an offense
under subsection (3) or (b) of this section,
the responsible members, officers, .em.
ployes or agents may be imprisoned for
the term provided therein which shall run
cOncurrently_with any term of imprison-
ment imposed upon such persons individ-
ually .upon conviction for the same of.’

same order of the department, or a
. ®lation of the same ‘pravision of any
Inigte or regulation of the departm.ent'by
> al unit of the defen-

nt. .
k. (c) For the purpose of this -section,
iclations *on separate days shall be
msidered separate offenses. Where a
AlErson engages in continuing unlawfy]
perduct,. such person shall be guilty of
farate offenses  for each day such. fense’

’

Law Review and Journal Commentaries -

ommonwealth Court’s environmental
Peisions, 76 Dick.L.Rev._-668 (1972).

- Library R_eferenees

: En\-‘ironmentai Law €=296,
“Westlaw Topic No. [49E.

" Notes of Decisions_»i" S s
ons and proceédings’ 4 i ' 279 A.2d 583, 2 Pa.Cmwlth. 434, Cmwlih.

dication 2 1971. i
empt 8§ )

i 3. Notice
Contention of cement manufacturing
facility owner-operator - that environmen.
tal hearing board should have dismissed
all opacity and fugitive emission viola-

.-’ﬁsumptions and burden of proof 5
Fablic officers’ liability 7
10 )

*ﬁnand
\.:&kw 2 tions charges because of denial of due

; pbrocess, in that, of more than 700 viola-
§ : - o tions alleged, department of environmen-

S e - .- tal resources had given prompt notice of

CF Validity : violation to operator only with respect to
Exclusion of governmental bodies from 19 opacity instances and 19 fugitive emis.

- e section does not constitute unlawfyl sion instances, thus giving operator, in

(10) days © #wz~mination in violation of State.and most instances: no’ contemporaneous ’op-
; Sareral Cpnstitution_s_. _Bortz Coal Co. v, -portunity to observe violation or note op-
* Pollution Commission, 279 A.2d 388, erating conditions, in order to defend,
Pa.Cmwith. 441, Cmwlth.1971. had been adequately covered by board’s

conclusions that there were only 19 opac-
ity violations and 19 “fugitive emission
violations subject to penalty, those as to
which prompt notice had been given.
Medusa Corp. v, Com., Dept. of Environ-
mental Resources, 415 A.2d 105, 51 pa.
Cmwlith. 520, Cmwlth. 1980,

In prosecution for an alleged violation
of an order of the department of environ-
mental resources, contrary to this section
and § 4008 it is necessary for the com-
monwealth to prove beyond a reasonable
doubt that notice of sajd order had been

an te

a departmen;
2 Adjudication
Let

' Pollution Control stating that time-
e submitted by alleged - polluter for
'ﬂ@ccing particulaté matter emissions
' operations. was unacceptable and
#B0er was being referred to the office of

! counsel was not an adjudication af-
ng personal property rights or privi-
#~< {rom which an appeal could be tak-
™ Standard Lime & Refractories Co, v.
Spariment of Environmental Resources,

B For Title 35 Pa.C.SA. see Appendix following this Title
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ment that q erator A : :

v . ator . 0. : L

minpr s,'gn}]?ﬁ-Caan ff’d not avail jtsehere variance terms were such that no

cable regulation we [e’fCCpnon.in afemption could extend beyond Decem-
as fair 2 18, 1973 termination date of vari- .

where excepti . and Iegitinﬁ
ion ) b
throughoyt Eme p:;‘i];;ed substantiice, and operator had sought no exten:

and fact thay . involved hon of variance. Medusa Corp. v. Com,,
-added to th'latlpsr;!fsc: ural provisjons vept. of Environmental Resources, 415
in 1977 wag of pa cHON by amendnf2d 105, 51 Pa.Cmwlth, 520, Crwlth,
Corp. v. Com IBZ Tat'?nahty- Med980. .
Resources, 415 A.ZCII) 1 Og SE Im;mnme‘ff"fn proceeding on department of envi-
'520'.mehh.1980,. . ’ -a'Cm“’bnmemaI resources’ complaint secking
H#vil penalties against cement manufac-.

In proceed;
ronmenta] rcei:;irzzs'dq)anm?m of e;ij’!ri.n.g fa.ci]ity owner-operator for alleged
civil penalties against complajnt seek&‘igmve emission violations, violation
turing facility ovnme cement many _&uld be found, for sources involved here,
: T-operator for With respect to general prohibition, under
¥pplicable regulation, of “the emission
B0 the outdoor atmosphere of any fugi-
‘e’ air’ contaminant” without reference

ease. o LOM, V. yae
1Mk 198, 56 Pa. D. g (2 73??%75)5

A coreip
CeJAtl[lE‘.d Ccopy of the order in the

Summary convictj .
10N proceedi
uggn the dgfendant's alleged v;jc:l?f
order - issyed Pursuant to thjg

In a
~ based
tion o

section, the defe
’ ndant derpype
grounds thay nurred on the  ator for aje ity vi
had received ,fgg::: ‘;’rafhno proof that he  April 16, 1974g em d°§§°‘tyl3v{olations y
 the ' 2 ne : ] i
2N essentia] eleqy order Wh]d.] is  Which operator wag acquit'te£1973;‘dash;?ﬂ] f‘ilglllls'llii;:ﬁxce]satﬁgcgia:: "Sflt?g[ictcilv:enpaa?.
ulate matter,” as fact that two regula-

have ¢ s
effect of p;"oxfzdixug- a defense of c.
Fans dld not overlap meant that either

tne court held
d that the Certific s
order cfn s rtilicati late -
rder stating thar i was " on of the I ral estoppel, clection of r, o Ok
Insufficient ¢ Issued” was laches, becq, A emedies R
sumption ¢ 0 show notice, that the preL dates way - 1S€ neither of those 1ofene could stand alone as basis for viola-
O regularity ip favor OF‘PUbhc tled upop rg('mg Opacity violatigng st&ron. - Médusa Corp. v. Com., Dept. of
p Y environmenta] heari‘En»‘ircnmental_ Resources, 415 A.2d 105,

?_‘j! Pa.Cmwlth. 520, Cmwlth.1980.

In proceeding on department of envi-
samental resources’ complaint seeking
#sil penalties against cement manufac-
sring facility owner-operator for alleged
city and fugitive emission violations,
ommonwealth Court found no evidence,
with respect to operator’s claims as to

and subseq  act
s Uent act of notice: |
oti 3 .
Commonweajth's circumstgf;tﬁllld ot the Enwmnmemal 20 Co
was | Sy e 12, eviden L
qu;i insufficient for & criming] c‘:dence
"€ proof beyon , reasonaple ;suin-

Om. v. Snyder, 85 Y,
o ork 198, 56 Pa. D, &

4. Actions and Proceedings

Cement- '

manufacturing faeif:
opers g facilit rov N

Perator woyld poy be ac Y Owner. Prove .that Quarry's fugitive 4 _

corc!ed, under- S!ODS caused op contributed { Ust emifeieerning opacity reading procedure, obser-

ton in order fo. ed to alr poll¥wation procedure, observation position

“#nd viewpoint, and similar claims, that

heading of
ense tg of due procegs violation, a3 de.
= “would cause Commonwealth Court to dis-
=zard and displace expertise of environ-
ntal hearing board on these points.
~hisa Corp. v, Com., Dept. of Environ-
—al Resources, 415 A.2d 105, 51 Pa,
" with. 520, Cmwlth.1980.

I proceeding on department of envi-
“#rnmental resources’ complaint seeking
tivil penalties against cement manufac-
sring facility owner-operator for alleged

V. Locust Po;

although operator
cast f its em-
as witnesses Operator- oy v e
legal pss [ Perator had Suggested no
gal or statuteql«;); h'mitaftions or turing f;
Support of such . 'ing facility owner.q '
. support. , forin, cility -Operator for 3]
f_ln\gronmental Resources, 4?? A IZ)SPL of tignsn};fwzl-?“ons du.rmg e
7 PaCmwlth. 520, Crogyigh, 1950 24 105 ety e o

. 0ard proper]
In proceedi sed e
_ Proceeding o departmemi- of envi

6. Findings
In’ . : ) )
) broceeding op dgpartment of envij

. ke opacity and [ugitive emission viola-
; @, as finally found by environmental

X hearing
rejected operator’s i 2

&earing board, were supported by sub-
2ntial evidence.. Medusa Corp. v. Com.,
Dept. of Environmental Resources, 415
%xd 105 51 P

230,

fense bas
. ed upon varia ‘
in ‘ ! ANCe order proyid.
tefibtgf t10p1e9r;§0r shall on ang affél;‘ %‘:;L
A s activate ts e]a A
r S electr &
el o il o
from IC(.lm ustible gases had been purges
. Un exhauyst System folldwing I.g~mf £

Fechnical basis [or violations found, con- .

“#wacity and fugitive emission violations,

a.Cmwith. 520, Cmwlth.

Evidence, consisting of department of
+=vironmental l'esour_ces" resistance to

35 P.S. § 4009

Note 7

cement manulacturing facility owner-op-
erator’s discovery requests before envi-
ronmental -hearing board, department’s
concentrations upon observation testing
of operator’s plant, and department's fail-
ure to file complaints against other ce-
ment companies, despite evidence sub-
mitted by operator in board hearing that
_their plants were emitting visible plumes
from their stacks, did not suggest “dis-
criminatory design” on which to base
finding of unequal enforcement, and thus
operator had not shown that it was victim
of discriminatory enforcement by depart-
ment, resulting in denial of equal protec-
tion rights. Medusa Corp. v. Com., Dept:
of Environmental Resources,. 415 A.2d
105, 51 Pa.Cmwith. 520, Cmwlth.1980.

In proceeding on department of envi-.
ronmental resources’ complaint secking
civil’ penalties against cement manufac-
turing facility owner-operator for alleged
fugitive. emission violations, ‘Common-
- wealth Court found no basis on which to
decide_that environmental hearing board
erred if reaching conclusions 4s to fugi-
tive emission violations, which necessari-
ly imported its coordinate conclusion that
operator’s expert evidence had failed to
disprove a relationship between fugitive
emissions charged under applicable regu-
lation and lawful goals of air pollution
_ control. Medusa Corp. v, Com., Dept. of
Environmental Resources, 415 A.2d 105,
51 Pa.Cmwlth. 520, Cmwlth.1980.

Evidence in proceedings on summary
complaint charging university with viola-

- tion of provision of rules and regulations
of county health department by causing
or allowing emission of visible air con-
taminanis [rom incinerator located on
campus, which failed to establish that
university had ‘“‘caused, suffered, or al-
lowed” emission in question, supported -
judgment: exonerating university. Com.
ex rel. Allegheny County Health Dept.,
Bureau of Air Pollution Control v. Uni-
versity of Pittsburgh, 388 A.2d 1163, 37
Pa.Cmwlth. 117, Cmwlth.1978. ’

7. Public officers’ liability

A county commissioner is not individu-
ally criminally responsible for criminal
actions of the county, such as violatiot of
the Air Pollution Control Act. Com. v.
Stahl, 70 Pa. D. & C.2d 111 (1975).

ti F oil-f :
on of oil-fired kil Start-up burnere &

" For Title 35 Pa.C.S.A., se

e Appendix following this Title
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8. Contempt .

Prior’ determination in contempt pro-
.ceeding that it was impossible for public
utility to. meet Commonwealth’s sulfur di-
oxide emission standards was not rele-
vant to imposition of fines for utility’s
violation of particulate matter standards
and thus imposition of civil penalties for
violation of the Commonwealth’s particu-
late emission' standards was not barred
by res judicata in subsequent civil pro-
ceeding, in which, additionally, the
“thing sued for" was different from that
sued for in contempt proceeding. Com.,
Dept. of Environmental Protection v.
Pennsylvania Power Co., 384 A.2d 273,
34 Pa.Cmwilth. 546, Cmwlth.1978.

Determination in contempt proceeding

that it was impossible for public utility to
comply with Commonwealth’s current
sulfur dioxide emission limitations due to
inadequacy of current technology collat-
erally estopped environmental hearing
board from reaching a different conclu-
sion on'question in civil proceeding seek-
ing assessment of civil penalties against
utility. Com., Dept. -of Environmental
Protection v. Pennsylvania Power Co.,
384 A2d 273, 34 Pa.Cmwlth. 546,
Cmwlth. 1978, -

Where sole relevant result in contempt

proceeding was that it was impossible for
public utility to meet sulfur dioxide emis-
sion standards, and, additionally, con-
tempt action was secking submission of
plan for abatement on behalf of utility
while in civil proceeding department of
environmental resources was seeking to
impose monetary penalties for specific vi-
olations of particulate matier emission
standards and resulting air pollution,
doctrine of collateral estoppel was inap-
plicable to environmental hearing board’s
imposition of civil penaltics for particu-
late matter emission violations. Com.,
. 'Dept. of Environmental Protection v.
Pennsylvania Power Co., 384 A.2d 273,
34 Pa.Cmwlth. 546, Cmwlth.1978. .

Where penalties sought by Department
of Environmenta] Resources for power
company’s failure to submit pollution
control plan complying with newly pro-
mulgated sulfur dioxide emission stan-
dards exceeded those authorized by Air
Pollution Control Act, penalties would
not- have been enforceable even if court
had found power company in civil con-

AIK POLLUTION £ aIR POLLUTION

tempt for [ailing to comply with court
order requiring submission of plan com-
plying with such emission standards.
(Per Jones, C.J., with two Judges concur-
ring and four Judges concurring in the

result) Com. Dept. of Environmental
Resources v. Pennsylvania Power Co.,
337 A.2d 823, 461 Pa. 675, Sup.1975.

Where court. in attempting to amelio-

rate conflict between power company and )

Department of Environmental Resources

formulated its own order to abate air !

pollution, including commitment date
without agency assistance and where de-

partment was given opportunity to make

a_decision’ reviewable through adminis-
trative procedures but elected lo bring
action to hold company in civil contempt
for violation of order, court hearing coun-
tempt petition did not err in ruling on
validity of original order and in so ruling
did not substitute its expertise for that of
administrative agency. (Per Jones, C. J.,
with two Judges concurring and four
Judges concurring in result.) Com. Dept.
of Environmental Resources v. Pennsyl-
.vania Power Co., 337 A.2d 823, 461 Pa.
‘675, Sup.1975. :

Evidence, in proceeding to -hold power

company in contempt for failure to com- |
ply with court.order requiring submission X

of pollution control plan complying with

- particulate matter and sulfur dioxide

emission standards, showing, inter alia.
that power company made complete in-
vestigation but did not discover any fuels
that could be used to comply with stan-
dards, that desulfurizalion operations
were experimental and had not’ beer
demonstrated. as workable for company
and that powei company had submitted
alternative application sctting forth meth-

ods of complying with emission regula-',

tions supported trial court's finding that
power company made good-faith attempt:
to comply with order but that full compli-
ance was impossible..” (Per Jones, C. I.

-with. two Judges concurring and - four

Judges concurring in the result.) Com.
Dept. of Environmental Resources v.
Pennsylvania Power ‘Co., 337 A.2d 822,
461 Pa. 675, Sup.1975,

Where .only hearing held prior to issu-
ance of court order requiring power com-
pany to submit pollution contrel plar
meeting newly promulgated sulfur diox-
ide emission standards related to Com.

For Title 35 Pa.C.S.A,, see Appendix following this Title
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: monwealth’s motion for injunctive relief
snder earlier emission standards, defense
«f impossibility of performance under
wew regulations was not available to
power company at hearing, for purposes .
& determining whether power company
#omld raise such defense for first time in
sshsequent proceeding to hold company
x civil contempt for violation of court
der. (Per Jones, C. J., with two Judges
femcurring and four Judges concurring int
‘@ result) Com. Dept. of Environmental
- Resources v. Pennsylvania -Power Co.,
17 A.2d 823, 461 Pa. 675, Sup.1975.
‘Tral court’s conclusion that power
témpany’s compliance with court ordex;u
#equiring submission of pollution contro
#lah meeting state emissions regulations
id establishing October 1972 commit-
¥ent date was impossible so that compa-
% could not be held in contempt for
“Bihre to comply could not be deemed
#rnneous because it failed _to.address
estion whether new sulfur dioxide stan-
ms would be attainable in 1975 and
ided technology-forcing aspects envi-
gioned by Federal Clean Air Act, 42
S.C.A. § 1857 et seq., where inquiry
#en such issues was not necessary to
Aetermination whether company was in
@atempt of court order. (Per Joues, C.
with two Judges concurring and four
ges concurring in thT rIe{sult.) Con‘:.
Bept. of Environmenta esources V.
-gctnpnsvlvania Power Co., 337 A.2d 823,

41 Pa. 675, Sup.1975.

% Review - .
“ Review of agency decision regarding

whcther based on full record before agen-
=1, agency's action was arbitrary, capri-
sies or an abuse of discretion. - (Per
$wne, C. J., with two, Judges concurring

Lrm. Dept. of Environmen'&al Resources
¥ Perinsylvania Power Co., 337 A.2d 823,

#&1 Pa. 675, Sup.1975.

: I-’mceeding, which involved ,slepart—
" wny of environmental resources com-

§ 400 9.1. Civil penalties

# pollution permits court to ask only .

& four Judges concurring in the result.) .

- gfaint seeking civil penalties. 'agaiqsf
sent manufacturing  facility “owner-

35 P.S. § 4009.1

operator for alleged -opacity violations
during start-up of kilns, had to be re-
manded to  environmental bca{-xng
board with direction to make findings
as to how many of 19 days of opacity
violations - meriting penahy,' becguse de-
partment gave proper notice, mqlgded
violations related to start-up conditions,

.rathéer than malfunction cpndi’tiop's'
within scope of ‘‘mormal operations
apart from startups, .where depart-

ment’s charges expressly rela‘tqd opaci-
ty violations- to start-up conditions, not
to conditions “other than normal oper-
ations.” Medusa Corp. v. Com., Dept.
of Environmental Resources, 415 A.2d
105, 51 Pa.Cmwlith. 520, Cmwlth. 1980,

In proceeding on department of envi-
ronmental resources’ complaint secking
civil penalties against cement. manufac-
turing facility owner-operator fo'r alleged
fugitive emission violations, environmen-
tal hearing board’s findings and conclu-
sions concerning whether number of days
of fugitive emission violations was 19 or
20 were-pot consistent in supporting pen-
alty ordér assessirig $6,000 penalty for
fugitive emissions on basis of 20 days at
$300 per day, and thus proceeding hz.u.i to
be remanded for correction or clarifica-
tion as to one-day difference. Medusa
Corp. v. Com., Dept. of Environmental
Resources, 415 A.2d 105, 51 Pa.Cmwilth.
520, Cmwlth.1980.

In proceeding on department of envi-
ronmental resburces’ complaint seeking
civil penaltiés against cement manufac-
turing facility owner-operator, operator,
as to air pollution issues, filed, following
oral argument on appeal, app]lcatlon fo.r
remand to consider after-discovered evi-
dence, and pursuant to hearing held on
that application, separate order of‘Com-
monwealth Court remanded th‘osc‘ issues
for reconsideration by board in light qf
evidence described in application, and it
was to be expected that board would co-
ordinate .its reconsideration . under that
separate order with other remanded mat-
ters. Medusa Corp. v. Com., Dept. of
Environmental Resources, 415 A.2d 105,
51 Pa.Cmwlith. 520, Cmwlth.1980.

_ {2) In addition to proceeding under any other 1."emedy avallab%z Z\;
3w or in equity for a violation of a provision of this act or any ru

" For Title 35 Pa.C.S.A., see Appendix following this Title
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A1 POLLUTION ATR POLLUTION ,‘ | h

4 : | ma i equi t to prepay the
ing board may waive the requiremen

o hearl;isto':n appeal bond if the appellant.demonsg‘latfz

nd the hearing board finds that the appellgxnt ls?hriintcliilg 1(1;15 C;aays

v. The hearing board shall issue an order ;)i/;m_’s S oad inabiity

hearing or after

regulation promulgated under this act or any order, plan approval of "3!??631-
permit issued pursuant to this act, the department may assess a civ
penalty for the violation. The penalty may be assessed whether o
not the violation was wilful. The civil penalty so assessed shall no . : ~
_ . S o : the appe
exceed ten thousand dollars ($10,000.00) per day for each violationf of the date of the hearing to Ccci)n;fl‘tiira dmirlljils)trative _
which occurs in the first three (3) years following enactment of this pay. Thz ?mfmmt_aise}f::ﬁng shall be payable to the Common-
iver of administrativ 18 ST ided by law for the
» - : i ovided Dy 1aw 10
and shall be collectible in any manner proy ,
’ﬁtc}tligg of debts, including the collection qf interest at ft}:)fr:n rt:;;c:
1ablished in subsection (c) of section 6.3,? whlc‘h’s%}a%)ll-m; r 2y any
ate of assessment of the penalty. If art‘l); p:;rsr?: a;taer E:iem;?nd the
o - refuses to pay the :
h penalty neglects or refuses _ sts that may accrue, shall
t, together with interest and any COsts t .
%(:':irtlut"eoagdebt of such person, as may be appropriate, to t}‘fngéeg;‘
i Fund. The debt shall constitute a lien on all property o '

ien i jorati iption of the
i ice of lien incorporating a_descpp '
Do e oo o e action is duly filed with the

; v of the person subject to th _ ;
,ﬁmf}fgrtiﬁary of ltt)he court of common pleas where tht; pz:)\szd;

w-ated. The prothonotary shall_ promp;ly.gnte; u%on rhee cvil juce
ent or order. docket, at no cost to the ffépart:nzlet 1:, émoum e e
:'ress of the person, as may be appropriate, an ) '(Zhe unt o Lo
on1 as set forth in the notice of lien. Upon entry oy pr

( d all real and personal
. the lien shall attach to the revenues an real and persore

$rop ; t the person is
i of the person, whether or no : ? S e
“_czrtgrf lien fﬁed pursuant to this subsection, w_hl.ch. _affei‘;tesr tall
operty of tile person shall create a Ixen.vyl'th priority g or A
ﬁ;fﬂ‘]sjeqx.xyent claims or liens which are filed againist the person,

" . . . -n.
all not affect any valid lien, right or interest in the P{Oper;y fllllzt:i (1: ?
" scordance with established procedure prior to the filing of a

" . . . n'
A e s o d 1972, Oct. 26, P.L. 989, No. 245, § 9,

L. 2119, § 9.1, adde __ . five.
o dsive. Bmended 1993, Tuly 9, P.L. 460, No. 95,8 10, imd. effectiv

section, and twenty-five thousand dollars ($25,000.00) per day for
each violation which occurs in the fifth year and all subsequent years
following enactment of this section. In determining the .amount of

violation; damiage to air, soil, water or other natural resources of the!
Commonwealth or their uses; financial benefit to the person i
consequence of the violation; deterrence of future violations: cost te
_ ‘the department,! the size of the source or facility; the compliance ¥
history of the source; the severity and duration of the violation
degree of cooperation in resolving the violation; Sp
which compliance is ultimately achieved; whether the violation was
voluntarily reported; other factors unique to the owners or operato
of the source or facility; and other relevant factors. , _
(b) When the department proposes to assess a civil penalty, it shall
.inform the person of the proposed amount of the penalty. The
person charged with the penalty shall then have thirty (30). days to
pay the proposed penalty in full, or, if the person wishes to contest:
the amount of the penalty or the fact of the violation to the extent not ;
already established, the person shall forward the proposed amount of
the penalty to the hearing board within the thirty (30) day period for |
placement in an escrow account with the State Treasurer or an
Commonwealth bank or post an appeal bond to the hearing board
within thirty (30) days in the amount of the proposed penaliy. ¥
provided that such bond is executed by.a surety licensed to de ]
business in the Commonwealth and is satisfactory to the department
If, through administrative or final judicial review of the proposed
penalty, it is determined that no violation occurred . or that the §
amount of the penalty shall be reduced, the hearing board shall.
within thirty (30) days, remit the appropriate amount to the person
with any interest accumulated by the escrow deposit. Failure to
forward the money or the appeal bond at the time of the appeal shall
result in a waiver of all legal rights to contest the violation or the
amount of the civil penalty unless the appellant alleges financial
inability to prepay the penalty or to post the appeal bond. The
hearing board shall conduct a hearing to consider the appellant’s -
alleged inability to pay within thirty (30) days of the date of the

For Title 35 Pa.C.S.A., see Appendix following this Title
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134 in enrolled bill.
232 p.S. § 4006.3(c).

Historical and Statutory Notes . e
» v g for such viola-
: ‘ civil penalty upon a person _
199295 legis ation ’ ... tion. Such a penalty may be _as\s;?;f]c‘i
1992 amendment rewrote the sec whether or not the violation was

- d: o hall not
# which prior thereto read: he civil penalty so assessed shall
which pri Zx:eecc; tlenpthousand dollars ($10,000.00),

in addition to ﬁx‘oceeding ungler any. tousand dollars ($10,000-00)
L ila t law, or in equi-  plus up to : hundred
r.rcnwfl))(::;’:;l";)fl eaaprovisi'on of this  dollars '($2,5'00.00) Ifor_es(l{t;l;ﬂ;ira;‘};noin; tin
iz:— ::&?J or régulatio_n of the b(})]ard, uedounvrlog?t;gz.Civﬂnpenauy,‘ RN e
3 - 'he hear- am s il penal;

?? Ordler ofietlhixs;gilgtm;r)} tasesess' a2 board shall consider the wilfulness of the
: “oard, after , ma i

‘For Title 35 Pa.C.S.A., see ‘App_endix foliown_wg, this Title
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23 r.>. ] 4009.1

violation, damage or injury to the outdoor
atmosphere of the Commonwealth or its
uses, and other relevant factors. It shall
be payable to the Commonwealth of
Pennsylvania and shall be collectible in
any manner provided at law for the col-
lection of debt. If any person liable to
pay any such penalty neglects or refuses
to pay the same after demand, the
amount, together with interest and any
costs that may accrue, shall be a lien in
favor of the Commonwealth upon the
property, both real and personal, of such

Law Review and Journal Commentaries

Imposition of civil penalties on eleciric
utility for violation of "technologically in-

Library References

Environmental Law €=296,
Westlaw Topic No. 149E,

Notes of Decisions
E standarde in question were obtainablé,;

In general 2
Discretion of court 6
Election of reniedies 3

Findings 4
Penalties 5
Validity 1

1. Validity

35 P.S. § 4009.1, under which depart-
ment of environmental resources sought
to assess civil penalties on electric utility
for violation of sulfur dioxide air pollu-
tion regulation, with which technology
then present rendered ¢compliance impos-
sible, was not unconstitutional, in that
such “technology forcing,” by the imposi-
tion of civil penalties, was reasonably re-
lated to reduction of pollution in state,
and thus, could not be said to violate
constitutional protection of utility’s prop-
erty interests. Com., Dept. of Environ-
mental Resources v. Pennsylvania- Power
Co., 416 A.2d 995, 490 Pa. 399, Sup.

1980

2. In general

Since Air Pollution Control Act is de- :

signed to go beyond federal ambient air
quality standards, since reduction of air
pollution to such a degree is a valid pub-

lic interest, and since particulate matter.

-person, but only after same has been en-

. Com., Dept. of Environmental Protectjor

AIR POLLUTION #< AIR POLLUTION
s boiler were a significant fact in deter-
ining quality of ambient air in vicinity
utility’s generating plant were sup-
jorted by substantial evidence and were,
# and of themselves, sufficient to allow
%3 imposition of civil penalties against
blic utlhty for violation of particulate
siatter emission standards. Com., Dépt.
#f Environmental Protection v. Pennsyl-
$nia Power Co., 384 A.2d 273, 34 Pa.
Ermwlth, 546, Cmwlth. 1978,
“here it was technologically impc)ssi;
for public utility to attain established
“ur dioxide emission levels, any intend-
regulatory aspect of civil penalties as-
ed for failure. of public utility to meet
¥ dioxide emission limitations failed
% further any public interest since penal-
s could pose no detérrence as to future
wr dioxide pollution nor could penal-
es be utilized to clean air polluted by
it violations.as no present technology
‘Wix capable of accomplishing that result,
thus imposition of such penalties vio-
W«d utility’s constitutionally protected
1ty rights. “Com., Dept. of Environ-
| Profection v. Pcnnsylvama Power
384 A.2d 273, 34 Pa.Cmwlth.

spovlth. 1978.

tered and docketed of record by the pro-
thonotary of the county where such is
situated.. The hearing board may, at any
time, transmit to the prothonotaries of
the respective counties certified copies of
all such liens, and- it shall be the duty of
each prothonotary fo enter and docket -
the same of record in his office, and to
index the same as judgments are indexed
without requiring the payment of costs as
afcpndition precedent to the entry there
of. :

feasible” sulfur dioxide' emission stan-
dard 54 Temp L.Q. 597 (1981).

imposition of civil penalties,” which we
reasonably necessary to accomplish regu
lation of particulateé matter pollution, fot*
public utility’s noncompliance with suc

standards was appropriate in all respects Where base penalty for gas oline station

v. Pennsylvania Power Co., 384 A.2d 273 3‘5 wer's failure, to install Stage II vapor
4 Pa. . 546, . . i

34 Pa C“.],WM] 346, Cmwith.1978 #tory deadline was calculated based
:"loughput subscqunnt ten percent
vase in penalty, based on average

3. Election of remedies '
“vee-Slv throughput, was an' unreason-

Where equity action was brought ¢ ;
compel compliance with - Commor-
wealth's air pollution regulations, con
tempt petition was initiated to obtai~
adherence to court's subsequent order re
quiring submission of an abatement plan
and civil penalties action was initiated te
recover damages for specific violations ¢
particulate matter emission regulations’
and to inhibit future pollution, doctrine
election of remedies did not preclude ac
tion for civil penalties. Com., Dept.
Environmental Protection v. Pennsylva
nia Power Co., 384 A.2d 273, 34 P:.
Cmwlth. 546, Crwlth. 1978
4, Findings .

‘Findings that quality of ambient a& siey in the fund
downwind of public utility's generatirg :
station was in general significantly moré
deteriorated than was air quality upwird

of station and that emissions from uti- private source.

546,

rv téchnology at three stations by-

35 P.S. § 4009.2

able increase based on same factor
American Auto Wash, Inc. v. Department
of Environmental Protection, 729 A.2d

- 175, Cmwlth.1999, appeal denied 743

A._2d 923,560 Pa. 711.

6. Discretion of court -
Department of Environmental Protec-

‘tion’s (DEP) failure to reduce penalty for

gasoline station owner’s noncompliance
with requirements of Stage II vapor re-
covery technology in some measure in
consideration of mitigating factor that at
least part of eight or nine month period
of noncompliance was caused by factors
beyond owner's control was not an abuse
of discretion. American Auto Wash, Inc.

" v. Department of Environmental Protec-

tion, 729 A.2d 175, Cmwlth.1999, appeal
denied 743 A.2d 923, 560 Pa. 711.

‘ Environmental Hearing Board objec-
tively cntertained'gasoline station own-

" er's arguments in opposition to penaliy

fov failgre to install Stage II wapor re-
covery iechnology at three stations by
statutory deadline, and did not abuse its
discretion in construing Air  Pollution
Control Act and Department of Environ-
mental Protection’s (DEP) tegulations;
record contained no evidence that Board
treated DEP more favorably than it treat-

‘ed owner or that Board failed to dis-
“charge its adjudicative duties in objective

manner. American Auto Wash, Inc. v.
Department of Environmental Protec-
tion, 729 A.2d 175, Cmwlth.1999, appeal
denied 743 A.2d 923, 560 Pa. 711.

§ 4009.2. 4Disposition of fees, fines and civil penalties

far All fines, civil penalties and fees collected under this act shall
%e paid into the Treasury of the Commonwealth in a special fund
vn as the Clean Air Fund, hereby established, which, along with
est earned, shall be administered by the department for use in
elimination of air pollution. The department may establish such,
‘erarate accounts as may be necessary or appropriate to implement
}sﬁt requirements of this act and the Clean Air Act. The board shall
Wopt rules and regulations for the management and use of the

%) The Clean' Air Fund may be supplemented by appropriations
n the General Assembly, the Federal, State or local government or

For ‘Title 35 Pa.C.S.A., see Appendnx following this Title

For Title 35 Pa.C.S.A., see Appendix following this Title
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AIR POLLUTION i A

§ 4010.1. Enforcement orders

(a) The department may issue such orders as are necessary to aid
in the enforcement of the provisions of this act. These orders sball
thclude, but shall not be limited to, orders modifying, suspending,
terminating or revoking any plan approvals or permits, or.fiersb re-
quiring persons to cease unlawful ‘activities or cease operation of a
facility .or air contamination -source which, in the course of its
Boeration, is in violation of any provision of this act, any rule or
fegulation promulgated under this act or plan approval or permit,
#cder to take corrective action or to abate a public nuisance or an
erder requiring' the- testing, sampling or monitoring of any air con-,
#amination source or orders requiring production of information.
~Such an order may be fséued if the department finds that any
tendition existing in or on the facility or source involved 19 causing
contributing to or is creating a danger of air pollution or 1f‘115 finds
hat the permittee or any person is in violation of any provision of
Uhis act- or of any rule, regulation or order of the department.

'(b) The department may, in its order, require compliance. with
wch conditions as are necessary to prevemt or abate air pollition or

®¥ect the purposes of this act.

{c) An order issued under this section shall take effect upon notice,
pless the order specifies otherwise. An appeal to tlle'hearing b.oard

{ the department’s order shall not act as a supersedeas, prov1d§d,

kowever, that, upon application and for cause shown, '_the hearing

byard may issue such a supersedeas under rules established by the

ring board. _
" {d) The authority of the department to issue an order under this
#<tion is in addition to any remedy or penalty which may be
#~pnsed pursuant to this act. The failure to comply with any such

+der is hereby declared to be a public nuisance. .
1340, Jan. 8, P.L. (1959) 2119, § 10.1, added 1992, July 9, P.L. 460, No. 95,

% 13, imd. effective.

(c) The Clean ‘Air Fund shall not be subject fo 42 Pa.C.S.Ch. 371
Subch. C (relating to judicial computer system).

1960, Jan. 8, P.L. 2119, § 9.2, added 1972, Oct. 26, P.L. 989, No. 245, § 9, ]
imd. effective, Amendt;d 1992, July 9, P.L. 460, No. 95, § 10, imd. effective

Historical and Statutory Notes

Act 1992-95 legislation- cial fund known as the ‘Clean Air Fund,

The 1992 amendment rewrote the sec- hereby established, which shall be admin-
‘tion, which prior thereto read: . istered by the department for use in the
: ' elimination of air pollution. The board

" All fines, civil penalties and fees col-  shall adopt rules and regulations for the
lected under this act shall be paid into the . management and use of the money in the
Treasury of the Commonwealth in a spe-  fund.” : :

. Law Review and Journal Commentaries

Imposition of civil penalties on electric  feasible’ sulfur dioxide emission stan:
utility for violation of “technologically in-  dard. 54 Temip.L.Q. 597 (1981). J

_ ‘Libra_ry References

Environmental Law €296,
Westlaw Topic No. 149E.

§ 4009.3. Continuing violations

Each day of continued violation and each violation of any provision
of this act, any rule or regulation adopted under this act or any order
of the department or any condition or term of any plan approval or
permit issued pursuant to this act shall constitute a separate offense
and violation. : . ' _
1960, Jan. 8, P.L. 2119, § 9.3, added 1992, July 9, P.L. 460, No. 95, § 11.
imd. effective. o : » .

Library References

Environmental Law €=295, 296, 744,
Westlaw Topic No. 149E.

—

Library References

: Ervironmental Law €2295.

§ 4010. Repealed by 1992, July 9, P.L. 460, No. 95, § 12, imd
| Wesilaw Topic No. 149E.

" effective

_ Historical and Statutory Notes .
Former § 4010, which was added by P.L. 163, No. 92, § 7; Act 1972, Oct. 2¢
Act 1960, Jan. 8, P.L. (1959) 2119, § 10, P.L. 989, No. 245, § 10.

related to civil remedies and prior to re- - .
peal was amended by Act 1968, June 12, See, now, 35-P.S. § 4010.1.

4010.2. Appealable actions | |

1 An\ persdh aggrieved by an order or other administrative action of
e department issued pursuant to this act or any person who
articipated in the public comment process for a plan approval or
wermit shall have the right, within thirty (30) days from aétual or

For Title 35 Pa.C.S.A., see Appendix following this Title
' Co127 - B

For Title 35 Pa.C.S.A,, see"Appendix following this Title
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constructive notice of the action, to appeal the action to the heax ing

board in accordance with the act of July 13, 1988 (P.L. 530, No. 94),
known as the Environmental Hearing Board Ac¢t,' and 2 Pa.C.S. Ch.

5 Subch. A (relatmg to practlce and procedure of Commonwealth

agencxes)
‘1960, Jan. 8, P.L. (1959)2119 § 102 added 1992, Iuly9 PL 460 NO 95,

§ 13, imd. effective.
135P.S.§.7511 et seq.

Library References

Environmental Law €&»294, 295,
Westlaw Topic No. 149E,

" Notes of Decisiorns -

Notice 1
DEP’s final decision, and thus, 30-day
appeal period did not begin té run unti]
1. Notice -applicant received original letter by certi-
fied mail several days later. Soil Remed-

Facsimile indicating that it was "ad-
vanced copy” of letter from Department
of Environmental Protection (DEP) deny-
ing request to extend air pollution control

iation Systems, Inc. v. Department of En-
vironmental Protection, 703 A.2d 1081,
Cmwlth.1997. :

Limitation on action

§ 4010.3.

The provisions of any other statute to the contrary notwithstanding,
actions for civil or criminal penalties under this act may be com- :
menced at any time within a period of seven (7) years from the date ;

the offense is discovered. .
1960, Jan. 8, P.L. (1959) 2119, § 10.3, added 1992 Ju]y9 P.L. 460 No. 95,

§ 13, imd. effective.

Library References

Environmental Law ¢=296, 751
Westlaw Topic No 149E.

Powers reserved to the department under existing laws

§ 4011.

" Nothing in this act shall limit in any way whatever the powers -
conferred upon the department under laws other than this act, it -

being expressly provided that all such powers are preserved to the
department and may be freely exercised by it.

to regulation or other action by the board under this act.

1960, Jan. 8, P.L. (1959) 2119, § 11. Amended 1966, P.L. (1965)-1520, § I:
1972, Oct. 26, P.L. 989, No. 245, § 11, imd. effective; 1992, July9 P.L. 460.

No. 95, § 14, imd. effective:
For Title 35 Pa.C.S.A., see Appendix followlng this Title
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plan approval was not operative notice of

"No court exercising

general equ1table jurisdiction shall be deprived of such jurisdiction -
even though a nuisance or condition detrimental to health is subject -

~ AIR POLLUTION 35 P.S. §4012

. + i .
Historical and Statutory Notes -
the abatement of any nuisance or condi-
tion detrimental to health.”; and in the
former third sentence, at the beginning,
deleted "“For that purpose’ and, follow-
ing "even though”, substituted “a” for
"such”.

et }992—95 Ieglslatxon

"The 1992 amendment deleted the sec- -
| sentence, which read, 'The depart-
went shall have the right upon approval
% the -Attorney General, to petition a ..
#:mt of competent jurisdiction to order-

Library References

Environmental Law €=290.
Westlaw Topic No. 149E.:

Notes of Decisions

The equuy powers of the Department of
Health, with respect to the abatement of
public nuisances, arise under 7! P.S.
§ 532. The Air Pollution Control Act
(§ 4001 . et seq. of this title), however,
merely reserves to the department the

" right to abate nuisances in the manner
provided in 71 P.S. § 531, which is by

" physical entry and abatement. Com. v.
Glen Aldén Corp., 81 Dauph..355"(1963),
vacated on other grounds 210 A.2d 256,
418 Pa. 57.

Pravisions in Air Polluuon Contr ol Act
Ws section) that nothing in act should
¢: powers conferred upon health de-
ent to control and abate nuisances
imental to public health as provided
% Administrative Code, 71 P.S. § 531,
2 not amount to ,prescrvallon of equity’s

T @irssdiction to inquire into air pollution
Wgroversies. Com. v. Glen Alden Corp.,
#4021 2d 256, 418 Pa. 57, Sup 1965

] 40_12. Powers reserved to political subdivisions

a) Nothing in this act shall prevent counties, cities, towns, town-
#Mips or boroughs from enacting ordinances with respect to air
llution which will not be less stringent than the provisions of this
#:1. the Clean Air Act or the rules and regulations promulgated under
winher this act or the Clean Air Act. This act shall not be construed to
=wp-al existing ordinances, resolutions or regulations of the afore-
mertioned political subdivisions existing at the time .of the effective
faze of this act, except as they may be less stringent than . the
geovisions. of this act, the Clean Air Act or the rules or regulations

éido‘pted under either this act or the Clean Air Act.

ﬁ?) The administrative procedures for the abatement, reduction,
geriention and control of air pollution set forth in this act shall not
w}y to any county of the first or second class of the Commonwealth
#hlich has and implements an air pollution control program that, at a
mimum, méets tHe requirements of this act, the Clean Air Act and
¥ rules and regulations promulgated under both this act and the
£%ean Air Act and has been approved by the department.
‘For Title 35 Pa.C.S.A., see Appendix following this Title
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remedies to abate the pollution of the air of this Commonwealt}lll.
Any action for the assessment of civil penal.txes. brought folr the
enforcement of a municipal air pollution ordinance or regu atlo}rll
shall be brought in accordance with the procedures set f.orth in suc .
ordinance. Where any municipal _ordinan_ce_ or regu_lafmn ‘does‘ no
pfovide a procedure for the assessment of cn{ﬂ' penaltlc?s, the provi-
sions related to assessment and collection of civil penalties of section
9.1 ! shall apply. _ : _ : |

(h) Nothing in this act shall affect the Municipal Planning Code

unless required by the Clean Air Act. .
1960, Jan. 8, P.L. (1959) 2119, § 12. Amended 1966, Jan. 24, P.L. (1965)

§: ' : imd. effective; 1992, July
20, §1; 1972, Oct. 26, P.L. 989, No. 245, § 11, imd. e ; .
;SP.L'.§46.0, No. 95, § 14, imd. effective; 1995, Nov. 28, PL 645, No. 68,

§ 1, imd. effective.
135 P.S. § 4009.1.

AIR POLLUTION

(b.1) Provisions of this act pertaining to dust control measures
shall not apply to portions of highways in townships of the second
class where no businesses or residences are located. R

. (c)(1) Whenever, either upon complaint made to or initiated by the
~department, the department finds that any person is in violation of
air pollution control standards, or rules and regulations promulgated
pursuant ‘to the grant of authority made in subsection (b), the
department shall give notification of that fact to that person and te
the air pollution controel agency of the county involved. '

(2) If such violation continues to exist after said notification has-
been given, the department may take any abatement action provided +
for under the terms of this act. - :

(d) Whenever the department finds that violations of this act or the
rules and regulations. promulgated under this act are so widespread
that such violations appear to result from a failure of the local county
control agency involved to enforce those requirements, the depart: §
ment may assume the authority to enforce this act in that coun

(e) The department shall have the power to refuse approval, or
suspend or rescind approval, once given, to any county air pollutio
control agency if the department finds that such county agency
unable or unwilling to conduct an air pollution control program t
abate or reduce air pollution problems within its jurisdiction i
accordance with the requirements of this act, the Clean Air Act or th
rules and regulations promulgated under both this act and the Clea
Air Act. : o - '
(D Whenever the department takes action under the provisions -of
subsections (d) or (e) of this section, it shall give written notificatior
to the air pollution control agency of the county involved and suc*
notification shall be an appealable action. ' o

(g) Irrespective of subsection (b) above, and in order that the civ'
and criminal penalties and equitable remedies for air pollution viola-
tions shall be uniform throughout the Commonwealth, the penalties

“and remedies set forth in this act shall be the penalties and remedies
available for enforcement of any municipal air pollution ordinances
or regulations, and shall be available to any municipality, public
official, or other person having standing to initiate proceedings for
the enforcement of such municipal ordinances or regulations, and
the amounts of the fines or civil penalties set forth herein shall be the
amounts of the fines or civil penalties assessable and to be levied for
violations of any municipal ordinarices or regulations. It is herebs
declared to be the purpose of this section to enunciate. further thas
the purpose of this act is to provide additional and cumulative -

Historical and Statdtory Notes

Act 1995-68 legislation
The 1995 amendment added subsec. .

1), :

L
e

Pennsylvania Code References
ocal air pollution agencies, see 25 Pa. Code § 133.1 et seq.

Law Review and Journal Commentaries

" Enforcement of Philadelphia’s 1969 air
~~%Banagement code. James D. Keeney, 18

. L.Rev. 173 (1972).
Library References

Environmental Law ¢2256.
westlaw Topic No. 149E.

Notes of Decisions , _
:':é’ippe": ‘ . were not less stringent than the; provi-
Et‘iﬂitayls 34 sions of the act and the rules anfl regula.-
X ‘ tions promulgated pursuant to its provi-
Wmlnaﬂ‘!;es 21 ' sions.imd to put on notice the s_tandard's
meren ' required by persons subject-to its provi-
‘sions. Borough of Ridgway Zoning
Hearing Bd. v. Buehler Lumber Co., Inc.,
19 Pa. D. & C.3d 780 (1981). :

. Preemption ‘
Excepting this section, the Common-
#alth of Pernsylvania hacli] pyeem]:t)ted 5 Ordinances
[ . F ai tion stan- < ' . ] )
%&ﬁ:nﬁifjcetréle:;mr;f u?;{higotlre enabling Air Pollut;on Cont.rql Act r?e; ei); lsug::txi -
#xcepti hority. ~ seded penalty provisions of loc

P e standand qual el Huti dinances but left political sub-
M blish standards with sufficient  poliution or tle iti -
%tilgc?f\:atol determine if its provisions divisions free to enforce remaining sec
m | For. Title 35 Pa.C.S.A., see Appendix following this Title
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Note 2 )
tions of their ‘ordinances, and enforce-
ment action was properly grounded upon
local ordinance though penalty was pre-
scribed by the Act. Com. ex rel. Alleghe-
ny County Health Dept. Bureau of Air
_Pollution Control v. University of Pitts-
burgh, 363 A.2d 1342, 26 Pa. me]th

375, Cmwlth.1976.

Provisions of city’s air management

code, which was enacted to carry out
provisions of home rule charter relatmg
" to department of public health and the air
pollution control board, had same effect
. as would like provisions of statute enact-
ed by the legislature. City of Philadel-

phia v. Franklin Smelting & Refining Co.,

284 A.2d 339, 3 Pa.Cmwith. 626, Cimwilth.
1971.

3. Equity .

In absence of allegation or showing of
irreparable harm or of a continuing viola-
tion of an order of department of public

'AIR POLLUTION

‘city’s air management code provided

city's exclusive remedy for alleged viola-
tion of the code and, therefore, equity had
no jurisdiction to entertain city’s action
for injunction. City of Philadelphia v.

Franklin Smelting & Refining Co., 284

A.2d 339, 3 Pa.Cmwlith. 626, Cmwlth.
1971. _

4. Appeals
_ Final order of court of common pleas
concerning enforcement of county anti-

pollution ordinance was appealable to the’

Commonwealth Court under 17 P.S.
§ 211.402, conferring upon. Common-
wealth Court exclusive jurisdiction of ap-
peal from final orders of courts of com-
mon pleas in cases of, inter alia, any

‘home rule charter or local ordinance or

resolution. Com. ex rel. Allegheny Coun-

ty Health Dept. Bureau of Air Pollution .

Control v, University of Pittsburgh, 363
A.2d 1342, 26 Pa.Cmwlth. 375, Cmwilth.

health, procedures avallable to city under 1976.

Repealed by 1972 Oct 26, P.L. 989, No. 245, § 111
imd. effective

§ 4012.1.

Historical and Statutory Notes

This section, derived from Act 1968,
June 12, P.L. 163, No. 92, § 8, preserved
-existing rights and remedies relating to

sances,

§ 4012.1a. Construction

- Nothing in this act shall be construed as estoppmg the Common
wealth, or’ any district attorney or solicitor of a municipality, from
proceeding in. courts of law or equity to abate pollutions forbidden
under this act, or abate nuisances under existing law. It is hereby
declared to be the purpose of this act to provide additional and
cumulative remedies to abate the pollution of the air of this Com-
monwealth, and nothing contained in this act shall in any way

abridge or alter rights of action or remedies now or hereafter existing -

in equity, or under the common law or statutory law, criminal or
civil, nor shall any provision of this act, or the granting of any plan
approval or permit under this act, or any act done by virtue of this
act, be construed as estopping the Commonwealth, persons or mu-
nicipalities, in the exercise of their rights under the common law or
decisional law or in equity, from proceeding in courts of law or
equity to suppress nuisances, or to abate any pollution now or

For Title 35 Pa.C.S.A., see Appendix following this Title
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the abatement of public and private nui-

AIR POLLUTION 35 P.S. §4013
hereaffer existing, or enforce common law or statutory rights. No
- courts of this Commonwealth having jurisdiction to abate public or

private nuisance shall be deprived of such jurisdiction to abate any
‘private or public nuisance instituted by any person for the reason
’ *“sat such nuisance constitutes air pollution.

1960, Jan. 8, P.L. 2119 § 12.1, added 1972, Oct. 26, P.L. 989, No. 245,
- § 11.2, imd. effective. Amended 1992, July 9, P.L. 460, No. 95, & 14 imd.

“effective.

Historical and Statutory Notes

Act 1992-95 legislation :
T The 1992 amendment,  following
zrantmg of any”, mserLcd "“plan approv-

‘.ﬂr .
Li_briry References

' Nuisance €77,
Westlaw Topic No. 279.
C.J.S. Nuisances §§ 84, 91. : N - .

4013. Public nuisances

A violation of this act or of any rule or regulation promulgated
#nder this act or any order, plan approval or permit issued by the
iéepartment under this act shall constitute a public nuisance. The
#départment shall have the authority to order any person causing a
sublic nuisance to abate the public nuisance. In- addition, the
department or any Commonwealth agency which undertakes to abate
# public nuisance may recover the expenses of abatement following
42 process for assessment and collection of a civil penalty contained
1 section 9.1.' Whenever the nuisance is maintained or continued
*Mtrary to this act or any rule or regulation promulgated under this
¢ or any order, plan approval or permit, the nuisance may be
shatable in the manner provided by this act. Any person who causes
2 public nuisance shall be liable for the cost of abatement.

960, Jan. 8, P.L. (1959) 2119, § 13. Amended 1972, Oct. 26, P.L. 989, No.
(2.5 12, imd. effective; 1992, July 9, P.L. 460, No. 95, § 14, imd. effective.

* 33 P.S. § 4009.1.

Historical and Stammry Notes

mulgated pursuant to a local air po”uhon
code or to a State air pollutlon act, which
limits or controls the emission ol any air
contaminant shall constitute a public nui-
sance and shall be abatable in the man-

ner provided by law.”

Het 1992-95 legislation

FWe 1992 amendment rewrote the sec-
#ée~, which prior thereto read:

X ‘violation of any order or of any
geesision of any rule or regulation pro-
For Title 35 Pa.C:S.A., see Appendix fallawine shie Tui-
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Library References

Environmental Law €295, 296.
Nuisance €265, 79. :
Westlaw Topic Nos. 149E, 279,

‘Notes of Decisions

Difficult or impossible compliance 1
Injunctions 2 i

Difficult or impossible compliance
Testimony that all sulfur dioxide emis-
sion control equipment either was of a,
wrong, size, used a fuel unavailable to
power company, did not work, or was .
experimental supported finding that pow-

1.

35 P.S. § 4013.2

AIR POLLUTION § AIR POLLUTiON

C.1.S. Searches and Seizures §§ 132 to
' 134, ,
C.J.S. Nuisances §§ 14, 16, 24, 94 to

95, 151. ' United States Supreme Court

1974, 94 S.Ct. 2114, 416 U.S. 861, 40
L.Ed.2d 607, on remand 534 P.2d

796, 35 Colo.App. 207.

Entry on property, air pollution con-
trol, see Air Pollution Variance Bd. of
’ ) ado este Ifa Corp.,
Dept. of Environmental Resources v. .Colorado. v. Western Alfalfa P »
Pennsylvania Power.Co., 316 A.2d 96, 12 ) . v
Pa.Cmwlth. 212, Cmwlth.1974, affirmed ¢ . . .
337 A.2d 823, 461 Pa. 675. § 4013.2. Confidential information

~ All records, reports or information obtained by the d.epartment or
‘referred to at public hearings under the provisions of this act shall be
available to the public, except that upon cause shown .by any person
that the records, reports ‘or information, or a’ particular portion

2. Injunctions

Under this section, if court finds viola-
tion of either or both this Act or Philadel-
phia Air Management Code, on’ suit.of

residents, court may enjoin such viola:

thereof, but.not emission data, to which.the department has access
“under the provisions of this act, if __madg public, would dlvu.lge
production or sales figures or methods, processes or producn%n
mnique to such person or would otherwise tend to affect adversely the
ompetitive position of such person by _revgahng trade secrets, dm-
tluding intellectual property rights, the; department sha}ll consi e;
such ‘record, ‘report or. information, or particular portion thereo
confidential in the administration of this act. The dep'artment shall
implement this section consistent with sections 112(d) ' and 114(c) .
f the Clean Air Act. Nothing herein shall be construed to prevent
isclosure of such report, record or information to Fedf:rfll, St-ate o;
Jocal representatives as necessary for purposes of administration o
‘§nv Federal, State or local air pollution control Iaws, or when
?elévant in any proceeding under this act.

989, No. 245, § 13,
3960, Jan. 8, P.L. 2119, § 13.2, added 1972, Oct. 26, P.L. , .
e Amended 1992, July 9, P.L. 460, No. 95, § 13.2, imd.

.tions as public nuisances, notwithstand-
ing failure to give prior notice to state
Attorney General. Concerned Citizens of
Bridesburg v. City of Philadelphia. -
E.D.Pa.1986, 643 F.Supp. 713.

er company's refusal to comply with
court ordered pollution program, which
was identical to department of environ-
mental resources order, was not willful
but rather due to impossibility, Com.

§ 4013.1. Search ‘w.arrants

Whenever an agent or employe ‘of the department, charged with
the enforcement of the provisions of this act, has been refused access
* to property, or has been refused the right to examine any air
contamination source, or air pollution control equipment or device,
or is refused access to or examination of books, papers and records
pertinent to any matter under investigation, such agent or employe
may apply for a search warrant to any Commonwealth official
authorized by the laws of the Commonwealth to issue the same to "}
enable him to have access, examine and seize such property, air
contamination source, air pollution control equipment or device, or
books, papers and records, as the case may be. It shall be sufficient
probable cause to issue a search warrant that the inspection is
neéessary to properly enforce the provisions of this act.

- 1960, Jan. 8, P.L. 2119, § 13.1, added 1972, Oct. 26, P.L. 989, No. 245, § 13
imd. effective. Amended 1992, July 9, P.L. 460, No. 95, § 14, imd. effective.

and. effective.
»Hnctive.

* 42 U.S.C.A. § 7412(d).
142 US.C.A. § 7414,

Historical and Statutory Notes
; . ST 1992-95 legislation al property rights, and inserted the sec-
_ ‘ Historical and Statutory Notes The 1992 amendment, in the first sen-  ond sentence.
Act 1992-95 legislation ‘ ' ~c¢, inserted the reference to intellectu- .
The 11992 amendment, following ‘to
have access”, substituted ”, examine and

seize” for “and examine”’.

Library References
Privileges, executive privilege,- govern-
mental records, sec Packel & Poulin,

Records &30, 59.
- 1 Pennsylvania Practice § 533.

- Westlaw Topic No. 326.
.).S. Records §§ 60, 6
. 9%, 106.

Library References 4 2 10 63, 65, 93,
Environmental Law €295 Westlaw Topic Nos. 149E, 349,

Searches and Seizures €102, . _ _
For Title 35 Pa.C.S.A., see Appendix following this Title
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Repealed

§§ 4013.3 t0 4013.5. R | -
- J135.5. Repealed by 1992, July 9, P.L. 460, No.
95, § 15, imd. effective Y - 460, NO'.

“public. 'In addition to-an injunction, the court in such equity pro-
¢eedings may levy civil penalties in the same manner as the depart-

inent in accordance with section 9.1. "
" (c) Except as provided in subsection (d) of this section, any person
i ce a civil action to compel compliance with this act or
anv rule, regulation, order or plan approval or permit issued pursu-
et to this act by any owner or operator alleged to be causing or
tontributing to a violation of any provision of this act or any rule or
¥egulation promulgated under this act or any plan approval, permit -
we order issued by the department. In addition to seeking to compel
tompliance, any person may request the court to award civil penal-
fies. The court shall use the factors and amounts’ contained in’
ection 9.1 in awarding. civil penalties under this subsection. Such.
$enalties shall be paid into the Clean Air Fund established by section
927 or be used to: prevent air pollution in the county where the
lation occurred. Except where 42 Pa.C.S. (relating to judiciary
and judicial procedure) requires otherwise, the courts of common
ipleas shall have jurisdiction of such actions. Such an action may not
b commenced if the department has commenced and is diligently
vsecuting a civil action in a Federal or State court or is in litigation
fore the hearing board to require the’ialleged wiolator to comply
With this act, any rule or regulation promulgated under this act or
order, plan approval or permit issued pursuant to this act, but, in

Historical and Statutory Notes
' ibay commen

Former §§ 4013.3 to 4013.5, whi - S
rived from Act 1950, Jan. 5. ;’A{}EI_CQI%CQ- Lw:rtisa?lnd approvals, public nuisances, and }
]%7123'%)&) 12?55 and were added by Act ces: R o

» Oct. 26, P.L. 989, No. 245, § 13 For  subject R
relatéd to existing rules, regulations, per- § 4013.4, segf, n(;w[,l;astt;l‘_s §02 013 epealcc-‘ 3

§ 4013.6. Suits to abate nuisances and restrain violations

(a)h{\rllly_activity or Cf)ndition declared by this act to be a nuisance
;)nra\r:/n ;;: I;:O?,tigzzwlge lln violation of thfis act shall be abatable in the

_ by law or equity for the abatement of public
nuisance. In addition, in order to restrain or [ any-vi JLatio
of this act or the rules and regulations promulgii??ﬁd:?};h‘;éoellacilon
any pl.an approval or permit or orders issued by the department (t)r
Fest.ram t}%eimaintenance and threat of,pilblic nuisance, suits orbO.E
mstnfuted in equity or at law in the name of the CommohWeaIthay :
relation of the Attorney General, the General Counsel the digg‘?c[;
attorney ‘of any county or the solicitor of a'ny-municip::l]ity affecteé
after notice has first been served upon the Attorney General of the

lljr;‘;ecnerégn oé 'ﬂ(’:llt; Genera(l:I Counsel, district attorney or solicitor to s¢
. Su roceedi \ ‘ i n-
proceedings may be prosecuted in the Common- such action in a Federal or State court or before the hearing

:A}/lealf.h .C.ourt or in the court of common pleas of the county where 3 i i i ich i

the activity has taken place, the condition exises e (o ublic i e o rd, any person having or representing an interest which is or may

affeFted, and, to that énd, jurisdiction is hereby conferred in law ané %&l tadversely affected may intervene as & matter of right withott

_ sq}qu up(;n EUCh courts. Except in cases of emergency where, in the ing bond. ' | .

a]}));l::;ll’l or t fe ;ou_rt, the exigencies of the case require immediate ~(d) An action pursuant to subsection (c) of this section may not be

sbater ‘;ﬁ of the nuisance, the coirrt may, in its decree. fix < “smmmenced prior to'sixty (60) days after the plaintiff has given notice

_q sonable time durl'ngwhlch the person responsible for the nu. i writing of the violation to the department and to any alleged

sance may make provision for the abatement of the same. | |

(b) Ir'x cases where the circumstances require it or the publi-
!1galth is endangered, a mandatory preliminary injunction ‘speciz:'
m)unctlop ,Or temporary restraining order may be issued u’pOI;’)l‘th‘—'“
terms prescribed. by the court, notice of the application therefo; '
hav3ng been. given to the defendant in accordance with the rules of
equity’ practice, and, in any such case,'the'Attorney General th;
Geper_al Counsel, the district attorney or the solicitor of any mu,nicit
pality shall not be required to give bond. In any such proceeding the
court shall, upon motion of the Commonwealth, issue a prohib%tor*r
or mapdaFory preliminary injunction if it finds that the defendant ic
engaging in unlawful conduct as defined by this act or is enga ea 1":
conduct which is causing immediate and irreparable harrm ltgo the

wlator.
‘e) The sixty (60) day notice provisions of subsection (d) of this

wection to the contrary notwithstanding, any action pursuant to
sgbsection (c) of this section may be initiated immediately upon
awritten notification to the department in the case where the violation:
# condition complained of constitutes an imminent threat to.the
Jealth or safety of the plaintiff or would immediately affect a legal

erest of the plaintiff. _ .
n any action brought

{h The court, in issuing any final order i
suant to subsection (c) of this section, may award costs of litiga-

%, including attorney and expert witness fees, to any party whenev-
the court determines such an award is appropriate. Except as

yevvided in subsection (b) of this section, the court may, if a tempo-
For Title 35 Pa.C.S.A., see Appendix following this Title
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rary réstraining order or preliminary injﬁnction is sought, require 'the
filing of a bond or equivalent security in accordance with’ the Penn-
sylvama Rules of Civil Procedure.. :

1960, Jan. 8, P.L. 2110 § 13.6, added 1992, July9 PL 460 No. 95, § 16,
imd. effective.

INTERSTATE AIR POLLUTION AGREEMENTS

4101. Declaration of policy

‘Tt is the policy of this State to cooperate with other states sharing
mheds with this State. It is recognlzed that the quality of regional
masses is affected by sources of air contamination anywhere
#ithin an airshed, and that ‘interstate concentrations of population,
#idustry, motor vehicles, and other factors make coordination of air
llution control activities on a regional basis highly. desirable. In
#rder to promote this coordination, it is the policy of this State to
aiminister its air pollution control programs with due regard for the
lity of air masses moving between or among this State and one or
rre other states. It is further the policy of this State to provide for
e development of recommendations concerning standards of air
lity and their implementation applicable in interstate airsheds or
fregions through activities carried on under interstate administrative
w"eements and for this State to. give full conSIderatlon to these

mmendations. 3
Feb 17, PL 64, No. 20, § 1, imd. effectlve

135P.S. § 4009.1.
235P.S.§ 4_009.2.'

A Library References
-Environmental Law €295, . - cIs. Nuisances §§ 84, 90 to 91, 94 tc

Nuisance €77 to 80. - 97
Westlaw Topic Nos. 149E, 279.- :

§ 4014. Severability

The provisions of this act are severable and if any provision,’
sentence, clause, secnon or part thereof shall be held illegal, invalid.
.unconstitutional or inapplicable to any person or circumstances,
such 1Hegahty invalidity, unconstltutlonahty or inapplicability shall:
not affect or impair any of the remaining provisions, sentences;

Historical and Statutory Notes

clauses, sections or parts of the ordinance or their application to hi
or to other persons and circumstances. It is hereby declared to lementary Legislation: Title of Act: _
the legislative intent that this act would have been adopted if such Ty ”KRJS 224. 18"501092’ %24 18-220. An Act providing for interstate air pol-
o =NJSA. 3 et s€q;  |ytion agreements. 1972, Feb. 17, P.L.
%2:29-1 et seq. "64. No. 20 . '

illegal, invalid or unconstitutional provision, sentence, clause, section _

or part had not been included therein, and if the person or circum- ?‘ ~35P.5. 8§ 4101 to 4106.
stances to which the ordinance or any part thereof is inapplicab! !
had not specifically been exempted therefrom. :

1960, Jan. 8, P.L. (1959) 2119, § 14. -

I Envolled bill read “provisions”.

Law Review and Journal Commentaries.

#w"ution—Right of private -enforce-
- Henry T. Reath, 43 Pa.B.A.Q. 238

e~

lerary References
Westlaw Topic Nos. 149E, 360.

Eemirinmental Law €2241.
C.J.S. States §§ 31 to 32, 143.

- Library References

Statutes, €264(1).
Westlaw Topic No. 361.

C.J.S. Statutes 88 83 to 85.
o ' g/ﬂOZ «Short title
This act shall be known and may be cited as the “Uniform Inter-

Air Pollution Agreements Act.”’

§ 4015. Effective date
Feb. 17, P.L. 64, No. 20, § 2, imd. effective.

This act shall take effect immediately: Prov1ded however, That t?w

rules and regulatlons promulgated pursuant to the provisions of thi
act shall be of no effect until one (1) year after the passage of this act.

1960, Jan. 8, P.L. (1959) 2119, § 15.

4103. Agreements authorized

¥ The Department of Environmental Resources of the. Common-
th of Pennsylvania may make one or more administrative agree-

For Title 35 Pa.C.S.A., see Appendix following this Title
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Appendix E-2:  PA Permitting Regulations

CHAPTER 127. CONSTRUCTION, MODIFICATION, REACTIVATION AND OPERATION OF
SOURCES
Subchap. Sec.

A.GENERAL . ....iiiiiiiiiiiineneeeenessesesesososnsnsnsasanas 127.1
B. PLAN APPROVAL REQUIREMENTS .. ... itiiiintnrnrnennnss 127.11
C.IReServed] ..o vviieiiieiiieiieereeeeeeeeeaseessaasaansaannans 127.61
D. PREVENTION OF SIGNIFICANT DETERIORATION OF
AIR QUALITY ittt ittt iiieieieenenasasnsesososososnsnananns 127.81
E.NEWSOURCEREVIEW . ... .. i0iiiitinnrnencnrnsnennannns 127.201
F. OPERATING PERMIT REQUIREMENTS .........ccivvunnnn. 127.401
G.TITLE VOPERATING PERMITS . ... ..t iiiiininenennennnns 127.501
H. GENERAL PLAN APPROVALS AND OPERATING PERMITS. . 127.601
I. PLAN APPROVAL AND OPERATING PERMIT FEES........... 127.701
J.GENERAL CONFORMITY .. .iitinininnenenenensenennnnnnns 127.801
Authority

The provisions of this Chapter 127 issued under section 1920-A of The Administrative Code of
1929 (71 P. S. § 510-20); and section 5 of the Air Pollution Control Act (35 P. S. § 4005), unless
otherwise noted.

Cross References
This chapter cited in 25 Pa. Code § 77.455 (relating to air pollution control plan); 25 Pa. Code
§ 77.575 (relating to air resources protection); 25 Pa. Code § 87.66 (relating to air pollution control
plan); 25 Pa. Code § 87.137 (relating to air resources protection); 25 Pa. Code § 88.48 (relating to
air pollution control plan); 25 Pa. Code § 88.114 (relating to air resources protection); 25 Pa. Code
§ 88.205 (relating to air resources protection); 25 Pa. Code § 88.317 (relating to air resources protection);
25 Pa. Code § 88.492 (relating to minimum requirements for reclamation and operation
plan); 25 Pa. Code § 89.13 (relating to air pollution control plan); 25 Pa. Code § 89.64 (relating to
air resources protection); 25 Pa. Code § 90.44 (relating to air pollution control plan); 25 Pa. Code
§ 90.149 (relating to air resources protection); 25 Pa. Code § 121.1 (relating to definitions); 25
Pa. Code § 123.112 (relating to source operating permit provision requirements); 25 Pa. Code
§ 123.118 (relating to emission reduction credit provisions); 25 Pa. Code § 129.14 (relating to open
burning operations); 25 Pa. Code § 129.15 (relating to coke pushing operations); 25 Pa. Code
§ 139.101 (relating to general requirements); 25 Pa. Code § 145.74 (relating to recordkeeping and
reporting); 25 Pa. Code § 145.90 (relating to emission reduction credit provisions); 25 Pa. Code
§ 273.217 (relating to air resources protection); 25 Pa. Code § 277.217 (relating to air resources protection);
25 Pa. Code § 288.217 (relating to air resources protection); and 25 Pa. Code § 298.61
(relating to restrictions on burning).

Subchapter A. GENERAL
Sec.
127.1. Purpose.
127.2. [Reserved].
127.3. Operational flexibility.

Cross References
This subchapter cited in 25 Pa. Code § 123.45 (relating to alternative opacity limitations); 25
Pa. Code § 128.1 (relating to procedure for submission of alternative emission reduction plans); and
25 Pa. Code § 128.2 (relating to adoption of alternative emission reduction option standards).

§ 127.1. Purpose.

The purpose of this article is to regulate air contamination sources for the public
welfare. Air quality shall be maintained at existing levels in areas where the

existing ambient air quality is better than the applicable ambient air quality standards,
and air quality shall be improved to achieve the applicable ambient air

quality standards in areas where the existing air quality is worse than the applicable
ambient air quality standards. In accordance with this purpose, this chapter

is designed to insure that new sources conform to the applicable standards of this
article and that they do not result in producing ambient air contaminant concentrations
in excess of those specified in Chapter 131 (relating to ambient air quality



standards). New sources shall control the emission of air pollutants to the
maximum extent, consistent with the best available technology as determined by
the Department as of the date of issuance of the plan approval for the new source.

Source
The provisions of this § 127.1 adopted September 10, 1971, effective September 11, 1971, 1 Pa.B.
1804; amended March 3, 1972, effective March 20, 1972, 2 Pa.B. 383; amended March 17, 1989,
effective March 18, 1989, 19 Pa.B. 1169; amended November 25, 1994, effective November 26, 1994,
24 Pa.B. 5899. Immediately preceding text appears at serial page (185996).

§ 127.2. [Reserved|.

Source
The provisions of this § 127.2 adopted August 12, 1977, effective August 29, 1977, 7 Pa.B. 2251;
corrected October 26, 1979, effective May 12, 1979, 9 Pa.B. 3563; reserved October 26, 1979, effective
May 12, 1979, 9 Pa.B. 3563. Immediately preceding text appears at serial page (42535).

§ 127.3. Operational flexibility.

(a) The following regulations implement section 502(b)(10) of the Clean Air

Act (42 U.S.C.A. § 7661a(b)(10)) and section 6.1(i) of the act (35 P. S.

§ 4006.1(1)) related to operational flexibility:

(1) Section 127.448 (relating to emissions trading at facilities with Federally
enforceable emissions caps) authorizes emissions trading within a facility

when there is a Federally enforceable emissions cap on emissions of air contaminants.
(2) Section 127.449 (relating to de minimis emission increases) authorizes

de minimis emissions increases without a permit amendment and continues the
Department’s existing program for exempting sources of minor significance
contained in § 127.14 (relating to exemptions).

(b) The following regulations contain additional provisions that provide
operational flexibility:

(1) Section 127.14 authorizes minor changes involving construction, modification,
reactivation and installation to be made without requiring plan

approval.

(2) Section 127.447 (relating to alternate operating scenarios) authorizes
permittees to describe alternate operating scenarios in their permit application

and allows the Department to issue operating permits incorporating several
alternate operating scenarios.

(3) Section 127.462 (relating to minor operating permit modifications) provides
for an expedited process for making minor operating permit modifications.

(4) Section 127.450 (relating to administrative operating permit amendments)
allows the administrative amendment procedures to be used for Title V

operating permit amendments which have received State plan approval.

(5) Subchapter H (relating to general plan approvals and operating permits)

allows the use of general plan approvals and general operating permits for stationary
and portable sources.

Source
The provisions of this § 127.3 adopted November 25, 1994, effective November 26, 1994, 24
Pa.B. 5899.
Subchapter B. PLAN APPROVAL REQUIREMENTS
Sec.
127.11. Plan approval requirements.
127.11a. Reactivation of sources.
127.12. Content of applications.
127.12a. Compliance review.
127.12b. Plan approval terms and conditions.
127.12c. Plan approval reporting requirements.
127.13. Extensions.
127.13a. Plan approval changes for cause.
127.13b. Denial of plan approval application.
127.13c. Notice of basis for certain plan approval decisions.



127.14. Exemptions.
127.21. [Reserved].
127.22. [Reserved].
127.23. [Reserved].
127.24. [Reserved].
127.25. Compliance requirement.
127.31. [Reserved].
127.32. Transfer of plan approvals.
127.33. [Reserved].
127.34. [Reserved].
127.35. Maximum achievable control technology standards for hazardous air pollutants.
127.36. Health risk-based emission standards and operating practice requirements.
127.41. [Reserved].
127.42. [Reserved].
127.43. [Reserved].
127.43a. Municipal notification.
127.44. Public notice.
127.45. Contents of notice.
127.46. Filing protests.
127.47. Consideration of protest.
127.48. Conferences and hearings.
127.49. Conferences or hearing procedure.
127.50. Conference or hearing record.
127.51. Plan approval disposition.
127.52. [Reserved].
Cross References
This subchapter cited in 25 Pa. Code § 127.450 (relating to administrative operating permit amendments);
and 25 Pa. Code § 127.702 (relating to plan approval fee).

§ 127.11. Plan approval requirements.
Except as provided in §§ 127.11a and 127.215 (relating to reactivation of
sources; and reactivation), a person may not cause or permit the construction or
modification of an air contamination source, the reactivation of an air contamination
source after the source has been out of operation or production for 1 year or
more, or the installation of an air cleaning device on an air contamination source,
unless the construction, modification, reactivation or installation has been
approved by the Department.

Source

The provisions of this § 127.11 adopted September 10, 1971, effective September 11, 1971, 1
Pa.B. 1804; amended March 3, 1972, effective March 20, 1972, 2 Pa.B. 383; amended March 17,
1989, effective March 18, 1989, 19 Pa.B. 1169; amended November 25, 1994, effective November
26, 1994, 24 Pa.B. 5899. Immediately preceding text appears at serial page (185997).

Notes of Decisions
General Comments
Department of Environmental Resources’ appeal to Commonwealth Court after the granting of a
demurrer in County Court was barred by the concept of double jeopardy. Department of Environmental
Resources v. Monarch Pallet Corp., 532 A.2d 1246 (Pa. Cmwlth. 1987).

Cross References
This section cited in 25 Pa. Code § 127.25 (relating to compliance requirement); 25 Pa. Code
§ 127.443 (relating to operating permit requirements); and 25 Pa. Code § 129.92 (relating to RACT
proposal requirements).

§ 127.11a. Reactivation of sources.

(a) Except as provided by § 127.215 (relating to reactivation), a source

which has been out of operation or production for at least 1 year but less than or
equal to 5 years may be reactivated and will not be considered a new source if
the following conditions are satisfied:



(1) The owner or operator shall, within 1 year of the deactivation submit

to the Department and implement a maintenance plan which includes the measures
to be taken, including maintenance, upkeep, repair or rehabilitation pro-
cedures, which will enable the source to be reactivated in accordance with the
terms of the permit issued to the source.

(2) The owner or operator shall submit a reactivation plan to the Department

for approval at least 60 days prior to the proposed date of reactivation.

The reactivation plan shall include sufficient measures to ensure that the source
will be reactivated in compliance with the permit requirements. The permittee
may submit a reactivation plan to the Department at any time during the term

of its operating permit. The reactivation plan may also be submitted to and
reviewed by the Department as part of the plan approval or permit application
or renewal process.

(3) The owner or operator of the source shall submit a notice to the Department
within 1 year of deactivation requesting preservation of emissions in the
inventory and indicating the intent to reactivate the source.

(4) The owner or operator of the source shall comply with the terms and
conditions of the maintenance plan while the source is deactivated, and shall
comply with the terms of the reactivation plan and operating permit upon reactivation.
(5) The owner or operator of the source with an approved reactivation plan

and operating permit shall notify the Department in writing at least 30 days
prior to reactivation of the source.

(b) A source which has been out of operation or production for more than 5
years but less than 10 years may be reactivated and will not be considered a new
source if the following conditions are satisfied:

(1) The owner or operator of the source complies with the requirements of
subsection (a).

(2) The owner or operator of the source obtains a plan approval and operating
permit which requires that the emission of air contaminants from the

source will be controlled to the maximum extent, consistent with the best
available technology as determined by the Department as of the date of reactivation.
(c) A source which has been out of operation for 10 or more years shall meet
the requirements of this chapter applicable to a new source.

(d) Other provisions of this section to the contrary notwithstanding, a source
that is out of production or operation on November 26, 1994, shall have 1 year
to demonstrate compliance with the requirements of subsection (a)(1), (3) and (4).
(e) A source located in a nonattainment area that would emit an air contaminant
related to the nonattainment designation or a source that would emit NOx or
VOC emissions may not be reactivated unless the proposed emissions are
included in the SIP emission inventory or until the proposed emissions of these
contaminants from the source are submitted to and approved by the EPA as an
amendment of the SIP. The Department may refuse to allow reactivation of such
a source for cause.

(f) The source shall have an operating permit prior to reactivation.

Source
The provisions of this § 127.11a adopted November 25, 1994, effective November 26, 1994, 24
Pa.B. 5899.

Cross References
This section cited in 25 Pa. Code § 127.11 (relating to plan approval requirements); and 25
Pa. Code § 127.13 (relating to extensions).

§ 127.12. Content of applications.
(a) An application for approval shall:
(1) Identify the location of the source and the name, title, address and telephone



number of the individual responsible for the operation of the source.

(2) Contain information that is requested by the Department and is necessary

to perform a thorough evaluation of the air contamination aspects of the source.
(3) Show that the source will be equipped with reasonable and adequate

facilities to monitor and record the emissions of air contaminants and operating
conditions which may affect the emissions of air contaminants and that the
records are being and will continue to be maintained and that the records will

be submitted to the Department at specified intervals or upon request.

(4) Show that the source will comply with applicable requirements of this

article and requirements promulgated by the Administrator of the EPA under

the Clean Air Act (42 U.S.C.A. §§ 7401—7706).

(5) Show that the emissions from a new source will be the minimum

attainable through the use of the best available technology.

(6) Show that the source will not prevent or adversely affect the attainment

or maintenance of ambient air quality standards when requested by the Department.
(7) Contain a plan of action for the reduction of emissions during each

level specified in Chapter 137 (relating to air pollution episodes), when

required by the Department.

(8) Show that the provisions of § 127.43a (relating to municipal notification)
have been met. The applicant shall submit a copy of the notification letter

and proof that the notice was received.

(9) Contain a plan for dealing with air pollution emergencies, when

requested by the Department, or when required by the Clean Air Act.

(10) Show that the source and the air cleaning devices are capable of being

and will be operated and maintained in accordance with good air pollution
control practices.

(11) Contain a completed compliance review form or reference the most

recently submitted compliance review form for facilities submitting a compliance
review form on a periodic basis.

(b) The Department will not approve an application which fails to meet the
requirements of subsection (a). An approval may be granted with appropriate
conditions.

(¢) The records, reports or information obtained by the Department or

referred to at public hearings shall be available to the public, except as provided
in subsection (d).

(d) Upon cause shown by any person that the records, reports or information,

or a particular portion thereof, but not emission data, to which the Department
has access under the act, if made public, would divulge production or sales figures
or methods, processes or production unique to that person or would otherwise
tend to affect adversely the competitive position of that person by revealing

trade secrets, including intellectual property rights, the Department will consider
the record, report or information, or particular portion thereof confidential in the
administration of the act. The Department will implement this section consistent
with sections 112(d) and 114(c) of the Clean Air Act (42 U.S.C.A. §§ 7412(d)
and 7414(c)). Nothing in this section prevents disclosure of the report, record or
information to Federal, State or local representatives as necessary for purposes of
administration of Federal, State or local air pollution control laws, or when relevant
in a proceeding under the act.

Source
The provisions of this § 127.12 adopted September 10, 1971, effective September 11, 1971, 1
Pa.B. 1804; amended March 3, 1972, effective March 20, 1972, 2 Pa.B. 383; amended March 17,
1989, effective March 18, 1989, 19 Pa.B. 1169; amended November 25, 1994, effective November
26, 1994, 24 Pa.B. 5899. Immediately preceding text appears at serial pages (185997) to (185998).



Notes of Decisions
Double Jeopardy
Department of Environmental Resources’ appeal to Commonwealth Court after the granting of a
demurrer in county court was barred by the concept of double jeopardy. Department of Environmental
Resources v. Monarch Pallet Corp., 532 A.2d 1246 (Pa. Cmwlth. 1987).

Cross References
This section cited in 25 Pa. Code § 129.15 (relating to coke pushing operations); 25 Pa. Code
§ 139.51 (relating to purpose); and 25 Pa. Code § 283.218 (relating to air resources protection).

§ 127.12a. Compliance review.

(a) This section describes the compliance review procedures applicable during
the review of an application for a plan approval including a general plan
approval.

(b) Each applicant for a plan approval shall, as part of the application or on

a periodic basis as authorized under subsection (j), submit the compliance review
on a form provided by the Department, signed by a corporate officer or other
responsible official of the facility submitting the application and containing a
verification that the information contained in the application is true and correct to
the best of the signatory’s belief formed after reasonable inquiry.

(¢) The compliance review form shall provide information related to the
compliance status of the applicant and related parties, including:

(1) The name, address, telephone number, taxpayer identification number

and plan approval or application number.

(2) The form of management under which the applicant conducts its business
and a brief description of the types of business activities performed.

(3) The name and location, including both the address and the municipality

and county, telephone number and relationship to the applicant—parent,
subsidiary or general partner—of the related parties in this Commonwealth.

(4) The name and business address of the plant manager and general partners

of the applicant.

(5) A list of plan approvals and operating permits issued by the Department

or the Allegheny County or Philadelphia County air pollution control agencies

to the applicant or related parties that are in effect at the time of application or
were in effect during the previous 5 years. The list shall include each plan
approval and operating permit number, locations and expiration dates.

(6) A list of documented conduct and deviations by the applicant or related
parties. The list shall include the date, location, plan approval or operating permit
number, the nature of the documented conduct or deviation and the incident
status—Ilitigation, existing/continuing, corrected and date of correction.

Unless otherwise specifically directed by the Department, the applicant is not
required to report deviations which have been previously reported to the
Department in writing under the requirements of this article related to monitoring
and reporting requirements.

(d) The applicant shall update the compliance review form if the documented
conduct or deviations occur from the date of the submission of the application
through the date of operating permit issuance.

(e) The Department may establish a supplemental compliance review form

that may be used to update information submitted on the compliance review
form.

(f) If the Department finds that the applicant or a related party has an existing

or continuing violation or lacks the intention or ability to comply with the act,

or the regulations under the act, or a plan approval operating permit or order of
the Department, as indicated by past or present violations, the Department will
attempt to resolve the violations or lack of intention or ability to comply informally.
(g) If the Department is unable to resolve the violation or lack of intention or



ability to comply on an informal basis, the Department will place the violation
and may place the lack of intention or ability to comply on the compliance
docket. The violation or lack of intention or ability to comply shall remain on the
compliance docket until it is resolved to the satisfaction of the Department.

(h) Plan approval will not be issued to an applicant or related party if a violation
or lack of intention or ability to comply at a source owned or operated by

the applicant or a related party appears on the compliance docket.

(1) A permittee or applicant may appeal to the EHB a violation or lack of
intention or ability to comply which the Department places on the compliance
docket.

(j) Other provisions of this section notwithstanding, a facility may submit the
compliance review form required by this section on a periodic basis of not less
than once every 6 months. The owners and operators of the facility shall make an
election to submit the compliance review information on a periodic basis or as
part of the plan approval application with the submission of the first operating
permit application filed after November 26, 1994, or by making an election in
writing by May 26, 1995. The facility may only change the election with the
approval of the Department in writing or upon renewal of the first filed permit or
a Title V permit.

(k) The owners and operators of the facility shall have reasonable procedures

in place to insure that documented conduct and deviations are identified and
made part of the compliance review information submitted to the Department.

Source
The provisions of this § 127.12a adopted November 25, 1994, effective November 26, 1994, 24
Pa.B. 5899.

Cross References
This section cited in 25 Pa. Code § 127.32 (relating to transfer of plan approvals).

§ 127.12b. Plan approval terms and conditions.

(a) A plan approval may contain terms and conditions the Department deems
necessary to assure the proper operation of the source including the requirement
for a compliance demonstration prior to issuance of an operating permit.

(b) At a minimum, each plan approval shall incorporate by reference the
emission and performance standards and other requirements of the act, the Clean
Air Act or the regulations adopted under the act or the Clean Air Act.

(c) The plan approval shall incorporate the monitoring, recordkeeping and
reporting provisions required by Chapter 139 (relating to sampling and testing)
and other monitoring, recordkeeping or reporting requirements of this article and
additional requirements related to monitoring, recordkeeping and reporting
required by the Clean Air Act and the regulations thereunder, including, if applicable,
the enhanced monitoring requirements of 40 CFR Part 64 (relating to

enhanced monitoring).

(d) The plan approval shall authorize temporary operation to facilitate shakedown
of sources and air cleaning devices, to permit operations pending issuance

of a permit under Subchapter F (relating to operating permit requirements) or
Subchapter G (relating to Title V operating permits) or to permit the evaluation
of the air contamination aspects of the source. This temporary operation period
will be valid for a limited time, not to exceed 180 days, but may be extended for
additional limited periods, each not to exceed 120 days.

(e) Temporary operation will not be authorized or extended under this section
which may circumvent the requirements of this chapter.

Source
The provisions of this § 127.12b adopted November 25, 1994, effective November 26, 1994, 24



Pa.B. 5899.

§ 127.12c¢. Plan approval reporting requirements.
Each source shall submit reports to the Department containing the information
the Department may prescribe relative to the operation and maintenance of the source.

Source
The provisions of this § 127.12¢ adopted November 25, 1994, effective November 26, 1994, 24
Pa.B. 5899.

§ 127.13. Extensions.

(a) Approval granted by the Department will be valid for a limited time, as
specified by the Department in the approval. Except as provided in §§ 127.11a
and 127.215 (relating to reactivation of sources; and reactivation), at the end of
the time, if the construction, modification, reactivation or installation has not
been completed, a new plan approval application or an extension of the previous
approval will be required.

(b) If the construction, modification or installation is not commenced within

18 months of the issuance of the plan approval or if there is more than an
18-month lapse in construction, modification or installation, a new plan approval
application that meets the requirements of this subchapter and Subchapters D and
E (relating to prevention of significant deterioration of air quality; and new
source review) shall be submitted.

Source
The provisions of this § 127.13 adopted September 10, 1971, effective September 11, 1971, 1
Pa.B. 1804; amended March 3, 1972, effective March 20, 1972, 2 Pa.B. 383; amended March 17,
1989, effective March 18, 1989, 19 Pa.B. 1169; amended November 25, 1994, effective November
26, 1994, 24 Pa.B. 5899. Immediately preceding text appears at serial page (173551).

§ 127.13a. Plan approval changes for cause.

A plan approval may be terminated, modified, suspended or revoked and reissued
if one or more of the following applies:

(1) The permittee constructs or operates the source subject to the plan
approval in violation of the act, the Clean Air Act, the regulations promulgated
under the act or the Clean Air Act, a plan approval or permit or in a manner
that causes air pollution.

(2) The permittee fails to properly or adequately maintain or repair an air
pollution control device or equipment attached to or otherwise made a part of
the source.

(3) The permittee fails to submit a report required by the plan approval.

(4) The EPA determines that the plan approval is not in compliance with

the Clean Air Act or the regulations thereunder.

Source
The provisions of this § 127.13a adopted November 25, 1994, effective November 26, 1994, 24
Pa.B. 5899.

§ 127.13b. Denial of plan approval application.

(a) The Department will deny a plan approval for a source if one or more of

the following applies:

(1) The Department has determined that the source is likely to cause air

pollution or to violate the act, the Clean Air Act or the regulations promulgated
under the act or the Clean Air Act applicable to the source.

(2) In the design of the source, provision has not been made for adequate
demonstration and verification of compliance, including source testing or alternative



means to demonstrate and verify compliance.

(3) The EPA has notified the Department in writing that the plan approval

is not in compliance with the Clean Air Act or the regulations thereunder.

(4) The applicant or a related party has a violation or lack of intention or

ability to comply that appears on the compliance docket.

(b) The applicant may not construct, install, modify or operate an air contamination
source or install air pollution control equipment or devices on the

source contrary to the plans and specifications approved by the Department.

Source
The provisions of this § 127.13b adopted November 25, 1994, effective November 26, 1994, 24
Pa.B. 5899.

§ 127.13c¢. Notice of basis for certain plan approval decisions.

(a) When the Department denies a plan approval application or terminates,
modifies, suspends or revokes a plan approval already issued, the action shall be
in the form of a written notice to the person affected informing the person of the
action taken by the Department and setting forth in the notice a full and complete
statement of the reasons for the action.

(b) The notice required by subsection (a) will be served upon the person
affected either by hand delivery or by certified mail return receipt requested.

(c) The Department will publish a notice and brief description of the action

in the Pennsylvania Bulletin.

(d) The action in the notice shall be final and not subject to review unless,
within 30 days of the service of the notice, a person affected thereby appeals to
the EHB setting forth the grounds relied upon.

Source
The provisions of this § 127.13¢ adopted November 25, 1994, effective November 26, 1994, 24
Pa.B. 5899.

§ 127.14. Exemptions.

(a) Plan approval is not required for the construction, modification, reactivation
or installation of the following:

(1) Air conditioning or ventilation systems not designed to remove pollutants
generated by or released from other sources.

(2) Combustion units rated at 2.5 million or less Btus per hour of heat

input.

(3) Combustion units with a rated capacity of less than 10 million Btu per

hour of heat input fueled by natural gas supplied by a public utility, liquified
petroleum gas or by commercial fuel oils which are No. 2 or lighter—viscosity
less than or equal to 5.82 C St—and which meet the sulfur content requirements
of § 123.22 (relating to combustion units). Combustion units converting

to fuel oils which are No. 3 or heavier—viscosity greater than 5.82 C St—or
contain sulfur in excess of the requirements of § 123.22 require approval. For
the purpose of this section, commercial fuel oil shall be virgin oil which has no
reprocessed, recycled or waste material added.

(4) Sources used in residential premises designed to house four or less

families.

(5) Space heaters which heat by direct heat transfer.

(6) Mobile sources.

(7) Laboratory equipment used exclusively for chemical or physical analyses.
(8) Other sources and classes of sources determined to be of minor significance
by the Department.

(9) Physical changes to sources when the Department has determined the
physical changes to be of minor significance.

(b) When the Department allows de minimis emission increases under



§ 127.449 (relating to de minimis emission increases), approval is not required

for the construction, modification, reactivation or installation of the source creating
the de minimis emission increases.

(c) For physical changes requested under subsection (a)(9), the Department

will process requests for determinations as follows:

(1) For physical changes of minor significance that would not violate the

terms of an operating permit, the act, the Clean Air Act or the regulations

adopted under the act or the Clean Air Act and which would not result in emission
increases above the emissions allowable in the operating permit or result

in an increased ambient air quality impact for an air contaminant and which

does not add new equipment, the applicant shall request approval, in writing,

from the Department and the change may be made within 7 days of receipt by

the Department of a written request unless the Department requests additional
information or objects to the change within the 7- day period.

(2) For physical changes of minor significance that would not violate the

terms of an operating permit, the act, the Clean Air Act or the regulations
thereunder, and which would not result in emission increases above the emissions
allowable in the operating permit or result in an increased ambient air

quality impact for an air contaminant and which adds new equipment, the
applicant shall request approval, in writing, from the Department and the

change may be made within 15 days of receipt of the written request unless the
Department requests additional information or objects to the change within the
15-day period.

(3) For physical changes of minor significance that would violate the terms

of an operating permit, the plan approval exemption may be processed contemporaneously
with the minor operating permit modification under § 127.462

(relating to minor operating permit modifications) unless precluded by the

Clean Air Act or the regulations thereunder, or the applicant may request
approval, in writing, from the Department for the plan approval exemption. The
change may not be made until written approval is obtained from the Department
and the necessary permit modification procedure has been completed.

(d) The Department may establish a list of sources and physical changes

meeting the requirements of subsections (a)(8) and (9). The Department will
publish notice of its intention to establish or modify the list in the Pennsylvania
Bulletin and will establish a comment period of at least 30 days. After the close

of the comment period, the Department will publish the final list or any modifications
to the final list in the Pennsylvania Bulletin.

Source
The provisions of this § 127.14 adopted September 10, 1971, effective September 11, 1971, 1
Pa.B. 1804; amended March 3, 1972, effective March 20, 1972, 2 Pa.B. 383; amended August 12,
1983, effective August 13, 1983, 13 Pa.B. 2478; amended March 17, 1989, effective March 18, 1989,
19 Pa.B. 1169; amended November 25, 1994, effective November 26, 1994, 24 Pa.B. 5899. Immediately
preceding text appears at serial pages (173551) to (173552).

Notes of Decisions
Minor Significance
A rock quarry is not a source of minor significance within the meaning of 25 Pa. Code § 127.14
(relating to exemptions) if nothing in the record supports such a determination and the DER has not
so determined. Mignatti Construction Co., Inc. v. Environmental Hearing Board, 411 A.2d 860 (Pa.
Cmwlth. 1980).

Cross References
This section cited in 25 Pa. Code § 127.3 (relating to operational flexibility); and 25 Pa. Code
§ 127.462 (relating to minor operating permit modifications).

§ 127.21. [Reserved].

Source
The provisions of this § 127.21 adopted September 10, 1971, effective September 11, 1971, 1
Pa.B. 1804; amended March 3, 1972, effective March 20, 1972, 2 Pa.B. 383; amended March 17,



1989, effective March 18, 1989, 19 Pa.B. 1169; reserved November 25, 1994, effective November 26,
1994, 24 Pa.B. 5899. Immediately preceding text appears at serial pages (173552) and (149149).

§ 127.22. [Reserved].

Source
The provisions of this § 127.22 adopted September 10, 1971, effective September 11, 1971, 1
Pa.B. 1804; amended March 3, 1972, effective March 20, 1972, 2 Pa.B. 383; reserved March 17,
1989, effective March 18, 1989, 19 Pa.B. 1169. Immediately preceding text appears at serial pages
(126092), (50977) and (84523).

§ 127.23. [Reserved].

Source
The provisions of this § 127.23 adopted September 10, 1971, effective September 11, 1971, 1
Pa.B. 1804; amended March 3, 1972, effective March 20, 1972, 2 Pa.B. 383; amended September 26,
1980, effective September 27, 1980, 10 Pa.B. 3788; amended March 17, 1989, effective March 18,
1989, 19 Pa.B. 1169; reserved November 25, 1994, effective November 26, 1994, 24 Pa.B. 5899.
Immediately preceding text appears at serial pages (149149) to (149150).

§ 127.24. [Reserved].

Source
The provisions of this § 127.24 adopted September 10, 1971, effective September 11, 1971, 1
Pa.B. 1804; amended March 3, 1972, effective March 20, 1972, 2 Pa.B. 383; amended March 17,
1989, effective March 18, 1989, 19 Pa.B. 1169; amended May 25, 1990, effective May 26, 1990, 20
Pa.B. 2746; reserved November 25, 1994, effective November 26, 1994, 24 Pa.B. 5899. Immediately
preceding text appears at serial page (149150).

§ 127.25. Compliance requirement.

A person may not cause or permit the operation of a source subject to § 127.11
(relating to plan approval requirements), unless the source and air cleaning

devices identified in the application for the plan approval and the plan approval
issued to the source, are operated and maintained in accordance with specifications
in the application and conditions in the plan approval issued by the Department.

A person may not cause or permit the operation of an air contamination

source subject to this chapter in a manner inconsistent with good operating practices.

Source
The provisions of this § 127.25 adopted May 23, 1975, effective June 9, 1975, 5 Pa.B. 1346;
amended July 23, 1976, effective July 24, 1976, 6 Pa.B. 1732; amended March 17, 1989, effective
March 18, 1989, 19 Pa.B. 1169; amended November 25, 1994, effective November 26, 1994, 24 Pa.B.
5899. Immediately preceding text appears at serial pages (149150) to (149151).

§ 127.31. [Reserved].

Source
The provisions of this § 127.31 adopted September 10, 1971, effective September 11, 1971, 1
Pa.B. 1804; reserved March 3, 1972, effective March 20, 1972, 2 Pa.B. 383.

§ 127.32. Transfer of plan approvals.

(a) A plan approval may not be transferred from one person to another except
when a change of ownership is demonstrated to the satisfaction of the Department
and the Department approves the transfer of the plan approval in writing.

(b) Section 127.12a (relating to compliance review) applies to a request for
transfer of a plan approval.

(c) A plan approval is valid only for that specific source and that specific

location of the source as described in the application.



Source
The provisions of this § 127.32 adopted September 10, 1971, effective September 11, 1971, 1
Pa.B. 1804; amended March 17, 1989, effective March 18, 1989, 19 Pa.B. 1169; amended November
25, 1994, effective November 26, 1994, 24 Pa.B. 5899. Immediately preceding text appears at serial
page (149151).

§ 127.33. [Reserved].

Source
The provisions of this § 127.33 adopted September 10, 1971, effective September 11, 1971, 1
Pa.B. 1804; reserved August 12, 1983, effective August 13, 1983, 13 Pa.B. 2478. Immediately preceding
text appears at serial page (53965).

§ 127.34. [Reserved].

Source
The provisions of this § 127.34 adopted May 25, 1990, effective May 26, 1990, 20 Pa.B. 2746,
reserved November 25, 1994, effective November 26, 1994, 24 Pa.B. 5899. Immediately preceding
text appears at serial pages (149151) to (149152).

§ 127.35. Maximum achievable control technology standards for

hazardous air pollutants.

(a) This section establishes the process that the Department will follow in
establishing maximum achievable control technology standards in plan approvals.
(b) The regulations establishing performance or emission standards promulgated
under section 112 of the Clean Air Act (42 U.S.C.A. § 7412) at 40 CFR

Part 63 (relating to National Emission Standards for Hazardous Air Pollutants for
Source Categories) are incorporated by reference into the Department’s plan
approval program. After the effective date of the performance or emission standard,
new, reconstructed, modified and existing sources shall comply with the
performance or emission standards pursuant to the compliance schedule established
under section 112 of the Clean Air Act and the regulations thereunder.

(c) If the Administrator of the EPA has not promulgated a standard to control

the emissions of hazardous air pollutants for a category or subcategory of major
stationary sources under section 112 of the Clean Air Act pursuant to the schedule
established under section 112(c) of the Clean Air Act, the Department will
establish a performance or emission standard on a case-by-case basis for individual
sources or a category of sources for those major stationary sources.

(d) The Department will establish performance or emission standards as

required by section 112(g) of the Clean Air Act for the construction, reconstruction
or modification of sources.

(e) The standards established under this section will be incorporated into the

plan approval of each source within the category or subcategory for which a
maximum achievable control technology requirement has been established. The
Department has the authority to require, in the plan approval, reasonable monitoring,
recordkeeping and reporting requirements for sources which emit hazardous

air pollutants.

(f) A person challenging the performance or emission standards established

by the Department has the burden to demonstrate that the performance or emission
standard does not meet the requirements of section 112 of the Clean Air Act.

(g) In addition to the requirements of this section, the Department is authorized

to require that new sources demonstrate in the plan approval application that

the source will reduce or control emissions of air pollutants, including hazardous
air pollutants, by using best available technology.

(h) The early emissions reduction program authorized under section 112(i)(5)

of the Clean Air Act is incorporated by reference into the Department’s plan
approval and operating permit program.



Source
The provisions of this § 127.35 adopted November 25, 1994, effective November 26, 1994, 24
Pa.B. 5899.

Cross References
This section cited in 25 Pa. Code § 127.450 (relating to administrative operating permit amendments);
and 25 Pa. Code § 127.702 (relating to plan approval fees).

§ 127.36. Health risk-based emission standards and operating practice
requirements.

(a) This section describes the process for establishing health risk-based emission
standards and operating practice requirements.

(b) When needed to protect public health, welfare and the environment from
emissions of hazardous air pollutants from new and existing sources, the Department
may impose health risk-based emission standards or operating practice
requirements, except as precluded by section 6.6(d)(2) and (3) of the act (35 P. S.
§ 4006.6(d)(2) and (3)).

(¢) In developing health risk-based emission standards or operating practice
requirements, the Department will provide an explanation and rationale for the
standards or requirements.

(d) The Department will provide for public review and comment on a plan
approval, guideline and regulation which contains a health risk-based emission
standard or operating practice requirement.

(e) Standards or requirements adopted under this section shall be developed
using an analysis which, among other factors, considers, when appropriate for a
source or source category, the criteria in section 112(f)(1) of the Clean Air Act
(42 U.S.C.A. § 7412(f)(1)), in assessing the proposed risk to the public health,
welfare and the environment from the source.

(f) The standards established under this section shall be incorporated into the
plan approval of each source within the category or subcategory for which the
health risk-based performance or emission standard has been established. The
Department has the authority to require, in the plan approval and operating permit,
reasonable monitoring, recordkeeping and reporting requirements for sources
which emit hazardous air pollutants.

(g) A person challenging a performance or emission standard established by

the Department has the burden to demonstrate that the performance or emission
standard does not meet the requirements of section 112 of the Clean Air Act.

Source
The provisions of this § 127.36 adopted November 25, 1994, effective November 26, 1994, 24
Pa.B. 5899.

§ 127.41. [Reserved].

Source
The provisions of this § 127.41 adopted August 12, 1977, effective August 29, 1977, 7 Pa.B. 2251;
amended August 12, 1983, effective August 13, 1983, 13 Pa.B. 2478; reserved November 25, 1994,
effective November 26, 1994, 24 Pa.B. 5899. Immediately preceding text appears at serial page
(149152).

§ 127.42. [Reserved].

Source
The provisions of this § 127.42 adopted August 12, 1977, effective August 29, 1977, 7 Pa.B. 2251;
reserved August 12, 1983, effective August 13, 1983, 13 Pa.B. 2478. Immediately preceding text
appears at serial pages (35377) to (35378).

§ 127.43. [Reserved].



Source
The provisions of this § 127.43 adopted August 12, 1977, effective August 29, 1977, 7 Pa.B. 2251;
reserved August 12, 1983, effective August 13, 1983, 13 Pa.B. 2478. Immediately preceding text
appears at serial pages (35379) to (35380).

§ 127.43a. Municipal notification.

The applicant for a plan approval shall notify the local municipality and county
where the air pollution source is to be located that the applicant has applied for
the plan approval as required by section 1905-A of The Administrative Code of
1929 (71 P. S. § 510-5). The notification shall clearly describe the source and
modifications that are to take place. The notice shall state that there is a 30-day
comment period which begins upon receipt of the notice by the municipality and
county.

Authority
The provisions of this § 127.43a issued under section 5 of the Air Pollution Control Act (35 P. S.
§ 4005).
Source
The provisions of this § 127.43a adopted March 17, 1989, effective March 18, 1989, 19 Pa.B.
1169.

Cross References
This section cited in 25 Pa. Code § 127.12 (relating to content of applications).

§ 127.44. Public notice.

(a) The Department will prepare a notice of action to be taken on applications
for plan approvals for the following:

(1) Sources subject to Subchapter D (relating to prevention of significant
deterioration of air quality).

(2) Sources subject to Subchapter E (relating to new source review).

(3) Sources of VOCs that submit plan approval applications demonstrating
compliance with Chapter 129 (relating to standards for sources) using

§ 129.51(a) (relating to general).

(4) Sources located within a Title V facility.

(5) Other sources required to obtain plan approval.

(6) Other sources for which the Department has determined there is substantial
public interest or for which the Department invites public comment.

(b) The notice required by subsection (a)(1)—(4) will be completed and sent

to the applicant, the EPA, any state within 50 miles of the facility and any state
whose air quality may be affected and that is contiguous to this Commonwealth.
The applicant shall, within 10 days of receipt of notice, publish the notice on at
least 3 separate days in a prominent place and size in a newspaper of general circulation
in the county in which the source is to be located; proof of the publication

shall be filed with the Department within 1 week thereafter. A plan approval
will not be issued by the Department in the event of failure by the applicant to
submit the proof of publication.

(c) If the Department denies a plan approval, the requirements of subsection (b) do not apply.
Written notice of a denial will be given to requestors and to the applicant.

(d) In each case, the Department will publish notices required in subsection (a) in the Pennsylvania Bulletin.
(e) The notice will state, at a minimum, the following:

(1) The location at which the application may be reviewed. This location

shall be in the region affected by the application.

(2) A 30-day comment period, from the date of publication, will exist for

the submission of comments.

(3) Plan approvals issued to sources identified in subsection (a)(1)—(4) or

plan approvals issued to sources with limitations on their potential to emit may
become part of the SIP and will be submitted to the EPA for review and
approval.



Source
The provisions of this § 127.44 adopted August 12, 1977, effective August 29, 1977, 7 Pa.B. 2251;
amended August 12, 1983, effective August 13, 1983, 13 Pa.B. 2478; amended March 17, 1989,
effective March 18, 1989, 19 Pa.B. 1173; amended November 25, 1994, effective November 26, 1994,
24 Pa.B. 5899. Immediately preceding text appears at serial pages (185999) to (186000).

Cross References
This section cited in 25 Pa. Code § 127.45 (relating to contents of notice); 25 Pa. Code § 127.46
(relating to filing protests); and 25 Pa. Code § 127.424 (relating to public notice).

§ 127.45. Contents of notice.

The notice of proposed plan approval issuance required by § 127.44(a) (relating
to public notice) shall include the following:

(1) The name and address of applicant.

(2) The location and name of the plant or facility at which construction or
modification is taking place.

(3) The type and quantity of air contaminants being emitted.

(4) For sources subject to Subchapter D (relating to prevention of significant
deterioration of air quality), the degree of increment consumption expected
to result from the operation of the plant or facility.

(5) The conditions being placed in the plan approval and a brief description
of the reasons for including these conditions with reference to applicable
State and Federal requirements.

(6) A description of the procedures for reaching a final decision on the
proposed plan approval action including:

(1) The ending date for the receipt of written protests.

(i1) Procedures for requesting a hearing and the nature of that hearing.

(ii1) Any other procedure by which the public may participate in the

final decision.

(7) The name and telephone number of a person to contact for additional
information.

(8) A statement that a person may oppose the proposed plan approval by
filing a written protest with the Department, at the appropriate regional office
described in § 121.4 (relating to regional organization of the Department).

Source
The provisions of this § 127.45 adopted August 12, 1977, effective August 29, 1977, 7 Pa.B. 2251;
amended August 12, 1983, effective August 13, 1983, 13 Pa.B. 2478; amended November 25, 1994,
effective November 26, 1994, 24 Pa.B. 5899. Immediately preceding text appears at serial page
(149155).

§ 127.46. Filing protests.

(a) A protest to a proposed action shall be filed with the Department within
30 days of the date that notice of the proposed action was published under
§ 127.44 (relating to public notice).

(b) A protest shall include the following:

(1) Name, address and telephone number of the person filing the protest.
(2) Identification of the proposed plan approval issuance being opposed.
(3) Concise statement of the objections to the plan approval issuance and
the relevant facts upon which the objections are based.

Authority
The provisions of this § 127.46 amended under section 5 of the Air Pollution Control Act (35 P. S.
§ 4005).

Source
The provisions of this § 127.46 adopted August 12, 1977, effective August 29, 1977, 7 Pa.B. 2251;
amended August 12, 1983, effective August 13, 1983, 13 Pa.B. 2478; corrected October 7, 1983,



effective August 13, 1983, 13 Pa.B. 3094; amended March 17, 1989, effective March 18, 1989, 19
Pa.B. 1173. Immediately preceding text appears at serial page (84527).

Cross References
This section cited in 25 Pa. Code § 127.47 (relating to consideration of protest); 25 Pa. Code
§ 127.48 (relating to conferences and hearings); and 25 Pa. Code § 127.51 (relating to plan approval
disposition).

§ 127.47. Consideration of protest.

(a) A protest alerts the Department to the fact and nature of the objection of
the protestant to the proposed action on the application.

(b) The Department is not required to consider protests filed subsequent to

the time designated in § 127.46 (relating to filing protests), but it may consider
them if filed prior to issuance of a plan approval as detailed in this subchapter.

Authority
The provisions of this § 127.47 amended under section 5 of the Air Pollution Control Act (35 P. S. § 4005).

Source
The provisions of this § 127.47 adopted August 12, 1977, effective August 29, 1977, 7 Pa.B. 2251;
amended August 12, 1983, effective August 13, 1983, 13 Pa.B. 2478; amended March 17, 1989,
effective March 18, 1989, 19 Pa.B. 1173; amended November 25, 1994, effective November 26, 1994,
24 Pa.B. 5899. Immediately preceding text appears at serial page (149156).

§ 127.48. Conferences and hearings.

(a) Prior to any plan approval issuance, the Department may, in its discretion,

hold a fact finding conference or hearing at which the petitioner, and any person

who has properly filed a protest under § 127.46 (relating to filing protests) may
appear and give testimony; provided, however, that in no event will the Department
be required to hold such a conference or hearing.

(b) The applicant, the protestant, and other participants will be notified of the

time, place and purpose of a conference or hearing, in writing or by publication

in a newspaper or the Pennsylvania Bulletin, except where the Department determines
that notification by telephone will be sufficient.

Source
The provisions of this § 127.48 adopted August 12, 1977, effective August 29, 1977, 7 Pa.B. 2251;
amended August 12, 1983, effective August 13, 1983, 13 Pa.B. 2478. Immediately preceding text
appears at serial page (35382).

§ 127.49. Conference or hearing procedure.

(a) Conferences and hearings shall be conducted by a presiding officer.

(b) Except if provided otherwise in the notice or by the presiding officer,
conferences and hearings shall be conducted in an informal manner and the rules
of evidence are not applicable.

(c) When provided in the notice, a participant may be required to present a
written statement, together with exhibits required, at the conference or hearing for
the use of the participants. Persons unable to attend the conference or hearing
may submit three copies of a written statement and exhibits within 10 days thereafter
to the Department.

(d) At the conference or hearing, a participant may, at his own cost, record

the proceedings using a stenographer, tape recorder or other means.

Source

The provisions of this § 127.49 adopted August 12, 1977, effective August 29, 1977, 7 Pa.B. 2251;
amended August 12, 1983, effective August 13, 1983, 13 Pa.B. 2478; amended March 17, 1989,
effective March 18, 1989, 19 Pa.B. 1173; amended November 25, 1994, effective November 26, 1994,
24 Pa.B. 5899. Immediately preceding text appears at serial page (149157).

§ 127.50. Conference or hearing record.



(a) Following the conference or hearing, the presiding officer shall prepare a
summary which shall contain the following:

(1) Identification of the plan approval application and the name of the plant

or facility which is being constructed or modified.

(2) The names and addresses of each participant and whom the participant
represents.

(3) The substance of the opening and closing statement by the presiding
officer.

(4) The substance of the matters discussed or testified to and agreements
reached by the participants.

(5) Other relevant matters to inform the Department of the results of the
conference or hearing.

(b) A copy of the summary shall be submitted upon request to each participant
in the proceeding. Copies of the summary, together with any transcript of the
proceedings, written statements, exhibits and protests will also be placed in the
file in the appropriate office in the Department for review by the participants
prior to disposition of the plan approval application.

Source
The provisions of this § 127.50 adopted August 12, 1977, effective August 29, 1977, 7 Pa.B. 2251;
amended August 12, 1983, effective August 13, 1983, 13 Pa.B. 2478; amended March 17, 1989,
effective March 18, 1989, 19 Pa.B. 1173; amended November 25, 1994, effective November 26, 1994,
24 Pa.B. 5899. Immediately preceding text appears at serial pages (149157) to (149158).

§ 127.51. Plan approval disposition.

(a) After reviewing a protest or record of a conference or hearing, the Department
may take action authorized by this chapter.

(b) A notice of denial or a plan approval will be issued to the applicant. Each
protestant who has submitted a comment within the time period set forth in

§ 127.46 (relating to filing protests) will be notified personally or by mailing a
copy of the plan approval disposition to the address set forth in the protest.

(c) The Department will also publish notice of its action in the Pennsylvania
Bulletin which will be deemed to be sufficient notice to others.

Source
The provisions of this § 127.51 adopted August 12, 1977, effective August 29, 1977, 7 Pa.B. 2251;
amended August 12, 1983, effective August 13, 1983, 13 Pa.B. 2478; amended March 17, 1989,
effective March 18, 1989, 19 Pa.B. 1173; amended November 25, 1994, effective November 26, 1994,
24 Pa.B. 5899. Immediately preceding text appears at serial page (149158).

§ 127.52. [Reserved].

Source
The provisions of this § 127.52 adopted August 12, 1977, effective August 29, 1977, 7 Pa.B. 2251;
reserved August 12, 1983, effective August 13, 1983, 13 Pa.B. 2478. Immediately preceding text
appears at serial pages (35384) and (62474).

Subchapter C. [Reserved]
§ 127.61. [Reserved].

Source
The provisions of this § 127.61 adopted June 22, 1979, effective July 1, 1979, 9 Pa.B. 1935; corrected
June 29, 1979, effective July 1, 1979, 9 Pa.B. 2150; reserved January 14, 1994, effective January
15, 1994, 24 Pa.B. 443. Immediately preceding text appears at serial page (149159).

§ 127.62. [Reserved].



Source
The provisions of this § 127.62 adopted June 22, 1979, effective July 1, 1979, 9 Pa.B. 1935; corrected
June 29, 1979, effective July 1, 1979, 9 Pa.B. 2150; reserved January 14, 1994, effective January
15, 1994, 24 Pa.B. 443. Immediately preceding text appears at serial page (149160).

§ 127.63. [Reserved].

Source
The provisions of this § 127.63 adopted June 22, 1979, effective July 1, 1979, 9 Pa.B. 1935; corrected
June 29, 1979, effective July 1, 1979, 9 Pa.B. 2150; amended June 19, 1981, effective June 20,
1981, 11 Pa.B. 2118; amended August 12, 1983, effective August 13, 1983, 13 Pa.B. 2478; reserved
January 14, 1994, effective January 15, 1994, 24 Pa.B. 443. Immediately preceding text appears at
serial pages (149160) to (149161).

§ 127.64. [Reserved].

Source
The provisions of this § 127.64 adopted June 22, 1979, effective July 1, 1979, 9 Pa.B. 1935; corrected
June 29, 1979, effective July 1, 1979, 9 Pa.B. 2150; reserved January 14, 1994, effective January
15, 1994, 24 Pa.B. 443. Immediately preceding text appears at serial page (149162).

§ 127.65. [Reserved].

Source
The provisions of this § 127.65 adopted June 22, 1979, effective July 1, 1979, 9 Pa.B. 1935; corrected
June 29, 1979, effective July 1, 1979, 9 Pa.B. 2150; amended June 19, 1981, effective June 20,
1981, 11 Pa.B. 2118; reserved January 14, 1994, effective January 15, 1994, 24 Pa.B. 443. Immediately
preceding text appears at serial pages (149162) to (149163).

§ 127.66. [Reserved].

Source
The provisions of this § 127.66 adopted June 22, 1979, effective July 1, 1979, 9 Pa.B. 1935; corrected
June 29, 1979, effective July 1, 1979, 9 Pa.B. 2150; amended June 19, 1981, effective June 20,
1981, 11 Pa.B. 2118; reserved January 14, 1994, effective January 15, 1994, 24 Pa.B. 443. Immediately
preceding text appears at serial pages (149163) to (149164).

§ 127.67. [Reserved].

Source
The provisions of this § 127.67 adopted June 22, 1979, effective July 1, 1979, 9 Pa.B. 1935; corrected
June 29, 1979, effective July 1, 1979, 9 Pa.B. 2150; amended March 17, 1989, effective March
18, 1989, 19 Pa.B. 1169; corrected April 13, 1990, effective March 18, 1989, 20 Pa.B. 2032; reserved
January 14, 1994, effective January 15, 1994, 24 Pa.B. 443. Immediately preceding text appears at
serial page (149165).

§ 127.68. [Reserved].

Source
The provisions of this § 127.68 adopted June 22, 1979, effective July 1, 1979, 9 Pa.B. 1935;
reserved January 14, 1994, effective January 15, 1994, 24 Pa.B. 443. Immediately preceding text
appears at serial page (149166).

§ 127.69. [Reserved].

Source
The provisions of this § 127.69 adopted June 22, 1979, effective July 1, 1979, 9 Pa.B. 1935; corrected
June 29, 1979, effective July 1, 1979, 9 Pa.B. 2150; amended March 17, 1989, effective March
18, 1989, 19 Pa.B. 1169; corrected April 13, 1990, effective March 18, 1989, 20 Pa.B. 2032; reserved
January 14, 1994, effective January 15, 1994, 24 Pa.B. 443. Immediately preceding text appears at
serial page (149166).



§§ 127.70—127.73. [Reserved].

Source
The provisions of these §§ 127.70—127.73 adopted June 22, 1979, effective July 1, 1979, 9 Pa.B.
1935; corrected June 29, 1979, effective July 1, 1979, 9 Pa.B. 2150; reserved January 14, 1994,
effective January 15, 1994, 24 Pa.B. 443. Immediately preceding text appears at serial pages (149166)
to (149168).

Subchapter D. PREVENTION OF SIGNIFICANT
DETERIORATION OF AIR QUALITY

Sec.

127.81. Purpose.

127.82. Scope.

127.83. Adoption of program.

Cross References
This subchapter cited in 25 Pa. Code § 127.13 (relating to extensions); 25 Pa. Code § 127.44
(relating to public notice); 25 Pa. Code § 127.45 (relating to contents of notice); 25 Pa. Code
§ 127.449 (relating to de minimis emission increases); 25 Pa. Code § 127.450 (relating to administrative
operating permit amendments); and 25 Pa. Code § 127.702 (relating to plan approval fees).

§ 127.81. Purpose.

The purpose of this subchapter is to adopt the Prevention of Significant Deterioration
(PSD) requirements promulgated by the United States Environmental

Protection Agency under the Clean Air Act. The requirements are adopted to

make the PSD requirements independently enforceable by the Department and to
implement Part C of the Clean Air Act.

Source
The provisions of this § 127.81 adopted May 30, 1980, effective May 31, 1980, 10 Pa.B. 2160;
reserved March 20, 1981, effective March 21, 1981, 11 Pa.B. 1025; amended June 17, 1983, effective
June 18, 1983, 13 Pa.B. 1940. Immediately preceding text appears at serial page (62483).

Notes of Decisions
Petition for review of EPA administrative order which sought immediate cessation of construction
and/or operation of a gas turbine facility was not a final action for purposes of direct review by the
court of appeals. Solar Turbines, Inc. v. Seif, 879 F.2d 1073 (1989).

§ 127.82. Scope.

The requirements adopted in this chapter do not apply to sources located in
areas under the jurisdiction of local air pollution control agencies under section
12 of the act (35 P. S. § 4012). The local agencies may adopt such requirements
as they deem appropriate.

Source
The provisions of this § 127.82 adopted May 30, 1980, effective May 31, 1980, 10 Pa.B. 2160;
reserved March 20, 1981, effective March 21, 1981, 11 Pa.B. 1025; amended June 17, 1983, effective
June 18, 1983, 13 Pa.B. 1940. Immediately preceding text appears at serial page (62483).

§ 127.83. Adoption of program.

The Prevention of Significant Deterioration requirements promulgated in 40

CFR 52 by the Administrator of the EPA under section 161 of the Clean Air Act

(42 U.S.C.A. § 7471) are adopted in their entirety by the Department and incorporated
herein by reference. The adoption of these requirements supplements the

requirements of this chapter and does not supersede or rescind requirements of

the act or this article. The term ‘“Administrator’’ used in 40 CFR 52.21(b)(17),
(H(D)(V), (3) and (4)(i), (g)(1)—(6), ()(2), (p)(1) and (2) and (t) means the
Administrator of the EPA. The term ‘*Administrator’” used in 40 CFR
52.21(b)(3)(iii), (r)(2) and (W)(2) means the Administrator of the EPA or the Secretary
of the Department. The term ‘‘Administrator’’ means the Department in all



other portions of 40 CFR 52.21.

Authority
The provisions of this § 127.83 amended under section 5 of the Air Pollution Control Act (35 P. S. § 4005).

Source
The provisions of this § 127.83 adopted June 17, 1983, effective June 18, 1983, 13 Pa.B. 1940;
amended March 17, 1989, effective March 18, 1989, 19 Pa.B. 1169. Immediately preceding text
appears at serial page (114831).

Notes of Decisions
Department’s consideration of Federal best available control technology criteria when drafting
“‘best available technology’’ criteria for municipal waste incineration facilities was not an error of law
and DER did not err in not requiring that the ‘‘lowest achievable emission rate’” be included in plan
approval application. T.R.A.S.H., Ltd. v. Department of Environmental Resources, 574 A.2d 721
(Pa. Cmwlth. 1990).

Subchapter E. NEW SOURCE REVIEW
Sec.
127.201. General requirements.
127.202. Effective date.
127.203. Facilities subject to special permit requirements.
127.204. Emissions subject to this subchapter.
127.205. Special permit requirements.
127.206. ERC general requirements.
127.207. ERC generation and creation.
127.208. ERC use and transfer requirements.
127.209. ERC registry system.
127.210. Offset ratios.
127.211. Applicability determination.
127.212. Portable facilities.
127.213. Construction and demolition.
127.214. Exemption.
127.215. Reactivation.
127.216. Circumvention.
127.217. Clean Air Act Titles III—V applicability.

Source
The provisions of this Subchapter E adopted January 14, 1994, effective January 15, 1994, 24 Pa.B.
443, unless otherwise noted.

Cross References
This subchapter cited in 25 Pa. Code § 127.13 (relating to extensions); 25 Pa. Code § 127.44
(relating to public notice); 25 Pa. Code § 127.449 (relating to de minimis emission increases); 25
Pa. Code § 127.450 (relating to administrative operating permit amendments); and 25 Pa. Code
§ 127.702 (relating to plan approval fee).

§ 127.201. General requirements.

(a) A person may not cause or permit the construction or modification of an

air contamination facility in a nonattainment area or having an impact on a nonattainment
area unless the Department or an approved local air pollution control

agency has determined that the requirements of this subchapter have been met.
(b) The nonattainment area classification that applies for offset trading and
offset ratio selection shall be the highest classification designated by the EPA
Administrator in 40 CFR Part 81.339 (relating to designation of areas for air
quality planning purposes) or by operation of law.

(c) The new source review requirements of this subchapter also apply to a
facility located in an attainment area for ozone and within an ozone transport
region that emits or has the potential to emit at least 50 tons per year of VOC or
100 tons per year of NOx. A facility within either an unclassifiable/attainment
area for ozone or within a marginal or incomplete data nonattainment area for
ozone and located within an ozone transport region will be considered a major



stationary facility and shall be subject to the requirements applicable to a major
stationary facility located in a moderate nonattainment area.

§ 127.202. Effective date.

(a) The special permit requirements in this subchapter apply to a facility submitting

a complete plan approval application to the Department after January 15, 1994.

(b) For SOx, particulate matter, PM-10 precursors, PM-10, lead and CO, this
subchapter applies until a given nonattainment area is redesignated as an unclassifiable
or attainment area. After a redesignation, special permit conditions

remain effective until the Department approves a permit modification request and
modifies the permit.

§ 127.203. Facilities subject to special permit requirements.

(a) This subchapter applies to a facility with the potential to emit 100 tons per
year or more of one of the following pollutants and meeting the requirements for
that pollutant:

(1) For PM-10, PM-10 precursors and particulate matter, either a new

facility, or a modification to an existing facility including the addition of a new
source at an existing facility, which when aggregated with the other emissions
increases determined in accordance with § 127.211 (relating to applicability
determination) results in an increase in the potential to emit PM-10, PM-10
precursors or particulate matter that would yield 15 tons per year of PM-10 or
25 tons per year of particulate matter, or 1,000 pounds per day, or 100 pounds
per hour of PM-10 or particulate matter, or more, whichever is more restrictive,
and which new facility or modification is located in one of the following:

(i) A nonattainment area.

(i1) An attainment or unclassifiable area which impacts a part of a nonattainment
area in excess of the following significance levels:

Averaging Period Significance Levels

Annual 1.00 pg/m3

24-hour 5.00 pg/ms

(2) For sulfur oxides, either a new facility, or a modification to an existing
facility including the addition of a new source at an existing facility, which
when aggregated with the other emissions increases determined in accordance
with § 127.211 results in an increase in the potential to emit of 40 tons per
year, or 1,000 pounds per day, or 100 pounds per hour of SOx, or more, whichever
is more restrictive, and which new facility or modification is located in

one of the following:

(1) A nonattainment area.

(i1) An attainment or unclassifiable area which impacts a nonattainment

area in excess of the following significance levels:

Averaging Period Significance Levels

Annual 1.00 pg/m3

24-hour 5.00 pg/ms

3-hour 25.00 pg/ms3

(3) For carbon monoxide, either a new facility, or a modification to an

existing facility, including the addition of a new source at an existing facility
which, when aggregated with the other emissions increases determined in
accordance with § 127.211, results in an increase in the potential to emit of 50
tons per year, 1,000 pounds per day or 100 pounds per hour of CO, or more,
whichever is more restrictive, and which new facility or modification is located
in one of the following:

(i) A nonattainment area.

(1) An attainment or unclassifiable area which impacts a nonattainment



area in excess of the following significance levels:

Averaging Period Significance Levels

8-hour 0.5 mg/m3

1-hour 2.0 mg/ms3

(4) For lead, either a new facility, or a modification to an existing facility
including the addition of a new source at an existing facility, which when
aggregated with the other emissions increases determined in accordance with
§ 127.211, results in an increase in the potential to emit of 0.6 tons per year,
10 pounds per day or 1 pound per hour of lead, or more, whichever is more
restrictive, and which new facility or modification is located in one of the following:
(i) A nonattainment area.

(i1) An attainment or unclassifiable area which impacts a nonattainment

area in excess of the following significance level:

Averaging Period Significance Level

24-hour 0.1 pg/m3

(b) This subchapter applies to a VOC or NOx facility located in or having an
impact on one of the following areas and meeting the applicable requirements:
(1) For an area either classified at 40 CFR 81.339 (relating to Pennsylvania)
as a moderate nonattainment area for ozone, or an area included in an

ozone transport region established under section 184 of the Clean Air Act (42
U.S.C.A. § 7511c), which is either classified as a marginal or incomplete data
nonattainment area for ozone or designated as an unclassifiable/attainment area
for ozone, this subchapter applies to the following:

(1) A new facility with the potential to emit 100 tons or more per year

of NOx or 50 tons or more per year of VOCs.

(i1) A modification to an existing facility with the potential to emit 100

tons or more per year of NOx or 50 tons or more per year of VOCs, or a new
source at an existing facility resulting in an increase in the potential to emit
either VOC or NOx which, when aggregated with the other emissions
increases determined in accordance with § 127.211, results in an increase of
40 tons per year, 1,000 pounds per day or 100 pounds per hour of VOC or
NOx, or more, whichever is more restrictive.

(2) For an area classified at 40 CFR 81.339 as a serious nonattainment area
for ozone, this subchapter applies to the following:

(i) A new facility with the potential to emit 50 tons or more per year of
NOxor VOCs.

(i1) A modification to an existing facility with the potential to emit 50

tons or more per year of VOC or NOx, or a new source at an existing facility
resulting in an increase in the potential to emit either VOC or NOx which,
when aggregated with the other emissions increases determined in accordance
with subsection (c¢)(1), results in an increase of 25 tons per year, 1,000
pounds per day or 100 pounds per hour of VOC or NOx, or more, whichever
is more restrictive.

(3) For an area classified at 40 CFR 81.339 as a severe nonattainment area
for ozone, this subchapter applies to the following:

(1) A new facility with the potential to emit 25 tons or more per year of
NOxor VOCs.

(i1) A modification to an existing facility with the potential to emit 25

tons or more per year of NOxor VOC, or a new source at an existing facility
resulting in an increase in the potential to emit either VOC or NOx which,
when aggregated with the other emissions increases determined in accordance
with subsection (c)(1), results in an increase of 25 tons per year or

1,000 pounds per day or 100 pounds per hour of VOC or NOx, or more,
whichever is more restrictive.

(c) Special rules for modifications to VOC or NOx facilities located in serious



and severe nonattainment areas for ozone are as follows:

(1) The applicability requirements in § 127.211 apply except as provided

by this subsection. A modification to an existing facility with the potential to
emit 25 tons per year or more which results in an increase in the potential to
emit VOC or NOx may not be considered a de minimis increase. The requirements
of this subchapter apply, if the increase in potential to emit, when aggregated
with the other net emission increases in potential to emit occurring over

a consecutive 5-calendar-year period exceeds 25 tons per year or 1,000 pounds
per day or 100 pounds per hour, whichever is more restrictive. The consecutive
S-calendar-year period for an increase that is not considered de minimis shall
include the calendar year of the modification or addition which results in the
emissions increase, and may not extend beyond either January 1, 1991, or the
design year of the most recent attainment demonstration, whichever is later.

(2) For a facility with the potential to emit less than 100 tons per year of

VOC or NOx, when a modification results in an increase—other than a de
minimis increase—in emissions of VOC or NOx from a discrete operation, unit
or other pollutant emitting activity at the facility, the increase shall be considered
a modification unless the owner or operator elects to offset the increase

by a greater reduction in emissions of VOC or NOx from other operations, units
or activities within the facility at an internal offset ratio of at least 1.3 to 1. If
the owner or operator does not elect to offset at the required ratio, the change
shall be considered a modification, but in the case of the modification, the
BACT requirement shall be substituted for LAER. The facility shall comply
with the applicable EPA requirements and shall also satisfy the Best Available
Technology (BAT) requirement.

(3) For a facility with the potential to emit 100 tons per year or more of

VOC or NOx, when a modification at the facility results in an increase—other
than a de minimis increase—in emissions of VOC or NOx from a discrete
operation, unit or other pollutant emitting activity at the facility, the increase
shall be considered a modification unless the owner or operator elects to offset
the increase by a greater reduction in emissions of VOC or NOx from other
operations, units or activities within the facility at an internal offset ratio of at
least 1.3 to 1. If the owner or operator elects to offset at the required ratio, the
LAER requirement does not apply. The facility shall comply with the applicable
EPA requirements and shall also satisfy the BAT requirement.

Cross References
This section cited in 25 Pa. Code § 121.1 (relating to definitions); 25 Pa. Code § 127.204 (relating
to emissions subject to this subchapter); 25 Pa. Code § 127.205 (relating to special permit
requirements); 25 Pa. Code § 127.211 (relating to applicability determination); 25 Pa. Code
§ 127.212 (relating to portable facilities); and 25 Pa. Code § 127.213 (relating to construction and
demolition).

§ 127.204. Emissions subject to this subchapter.

(a) In determining whether a facility exceeds the emissions rates or significance
levels specified in § 127.203 (relating to facilities subject to special permit
requirements), the potential emissions, actual emissions and actual emissions
increase shall be determined by aggregating the emissions or emissions increases
from the facilities on contiguous or adjacent properties under the common control
of a person or entity. This includes emissions resulting from the following:

flue emissions, stack and additional fugitive emissions, material transfer, use of
parking lots and paved and unpaved roads on the facility property, storage piles
and other emission generating activities resulting from operation of the new or
modified facility.

(b) Secondary emissions need not be considered in determining whether a
facility meets the requirements of § 127.203. If a facility is subject to § 127.203



on the basis of the direct emissions from the facility, the conditions of § 127.205
(relating to special permit requirements) shall also be met for secondary emissions.

§ 127.205. Special permit requirements.

The Department will not issue a plan approval, or an operating permit, or allow
continued operations under an existing permit or plan approval unless the applicant
demonstrates that the following special requirements are met:

(1) A new or modified facility subject to this subchapter shall comply with
LAER. In cases where a facility is composed of several sources, only sources
which are new or which are modified shall be required to implement LAER.

(1) A project that does not commence construction within 18 months of

the date specified in the plan approval shall be reevaluated for its compliance
with LAER before the start of construction.

(i1) A project that discontinues construction for 18 months or more after
construction is commenced shall be reevaluated for its compliance with

LAER before resuming construction.

(iii) A project that does not complete construction within the time period
specified in the plan approval shall be reevaluated for its compliance with

LAER.

(iv) A project that is constructed in phases shall be reevaluated for its

compliance with LAER if there is a delay of greater than 18 months beyond

the projected and approved commencement date for each independent phase.

(2) Each facility located within this Commonwealth which meets or

exceeds the threshold limits contained in § 127.203 (relating to facilities subject
to special permit requirements), which is owned or operated by the applicant,

or by an entity controlling, controlled by or under common control with

the applicant, and which is subject to emissions limitation shall be in compliance,
or on a schedule for compliance approved by the Department in a plan

approval or permit, with the applicable emissions limitation and standards contained
in this article. A responsible official of the applicant shall certify as to

the facilities’ compliance in writing on a form provided by the Department.

(3) Each modification to a facility which meets the requirements of and is

subject to § 127.203 shall offset, in accordance with §§ 127.210 and 127.211
(relating to offset ratios; and applicability determination), the total of the net
increase in potential to emit.

(4) Each new facility which meets the requirements of and is subject to

§ 127.203 shall offset the potential to emit of that facility with ERCs in accordance
with § 127.210.

(5) For a new or modified facility with potential emissions exceeding significance
levels or otherwise meeting the requirements of § 127.203, an analysis

shall be conducted of alternative sites, sizes, production processes and environmental
control techniques for the proposed facility, which demonstrates that

the benefits of the proposed facility significantly outweigh the environmental

and social costs imposed within this Commonwealth as a result of its location,
construction or modification.

(6) In the case of a new or modified facility which is located in a nonattainment
area, and within a zone, identified by the EPA Administrator, in consultation

with the Secretary of Housing and Urban Development, as a zone to

which economic development should be targeted, emissions of a pollutant
resulting from the proposed new or modified facility may not cause or contribute
to emission levels which exceed the allowance permitted for the pollutant

for the area from new or modified facilities in the SIP.

Cross References
This section cited in 25 Pa. Code § 127.204 (relating to emissions subject to this subchapter); 25



Pa. Code § 127.206 (relating to ERC general requirements); 25 Pa. Code § 127.211 (relating to
applicability determination); and 25 Pa. Code § 127.213 (relating to construction and demolition).

§ 127.206. ERC general requirements.

(a) Emissions reductions banked prior to January 1, 1991, may not be used

as ERCs for emission offsets. ERCs generated prior to January 1, 1991, which
meet the requirements of this subchapter for ERCs and are approved by the
Department may be used in applicability determinations conducted in accordance
with § 127.211 (relating to applicability determination) for netting purposes, if
the ERCs are treated as new source growth and offset at the applicable ratio
specified in § 127.210 (relating to offset ratios).

(b) The EQB may, by regulation and upon notice in the Pennsylvania Bulletin
and opportunity for public comment, proportionally reduce the quantity of
registered ERCs not previously included in a plan approval, or may halt transfer
activity, in a nonattainment area or throughout this Commonwealth only as necessary
when the other measures required by the Clean Air Act and the act may

fail to achieve NAAQS or SIP requirements.

(c) ERCs shall be proportionally reduced prior to use in a plan approval in

an amount equal to the reductions that the generating facility is or would have
been required to make in order to comply with new requirements promulgated by
the Department or the EPA, which apply to the generating facility after the ERCs
were created.

(d) The Department may issue a plan approval for the construction of a new

or modified facility which satisfies the offset requirements specified in

§ 127.205(3) and (4) (relating to special permit requirements) under the following
conditions:

(1) The application for a plan approval demonstrates that the proposed

facility either has or will secure the appropriate ERCs which are suitable for

use at the specific facility. The ERCs shall be identified in a Department
approved and Federally enforceable permit condition for the ERC generating
source. The permit condition will provide that the ERCs are properly generated,
certified by the Department and processed through the registry no later than the
date approved by the Department for commencement of operation of the proposed
new or modified facility.

(2) The proposed new or modified facility may not commence operation or
increase emissions until the required emissions reductions are certified by the Department.
(e) ERCs generated by the overcontrol of emissions by an existing facility

will not expire for use as offsets. The use of these ERCs in applicability determinations
for netting purposes is limited to the period specified in § 127.211.

(f) ERCs generated by the curtailment or shutdown of a facility which are not
included in a plan approval and used as offsets will expire for use as offsets 10
years after the date the facility ceased emitting the ERC generating emissions.
The use of these ERCs in applicability determinations for netting purposes is
limited to the period specified in § 127.211.

(g) The expiration date of ERCs may not extend beyond the 10-year period
allowed by subsection (f), if the ERCs are included in a plan approval but are not
used and are subsequently reentered in the registry.

(h) ERCs which are included in a plan approval issued by the Department for

a new or modified facility which is never operated may be reentered in the registry
if the ERCs are no longer required by the plan approval. Applicable discounts

in subsections (b) and (c) shall be applied when the ERCs are reentered in

the registry.

(1) ERCs may not be used to achieve compliance with RACT, BAT, NSPS,
BACT, LAER or other emissions limitations required by the Clean Air Act or the
act.



(j) ERCs may not be entered into the ERC registry until the emissions reduction
generating the ERCs has been certified by the Department in accordance

with the criteria for ERC generation and creation contained in § 127.207 (relating
to ERC generation and creation), with the following qualifications:

(1) ERCs may not be generated for emissions in excess of those previously
identified in required emission statements and for which applicable emission

fees have been paid.

(i1) Emissions reduction at a facility occurring after January 1, 1991, but

prior to January 15, 1994 may be used to generate ERCs, if a complete ERC
registry application is submitted to the Department by May 16, 1994.

(k) A major facility which, due to reductions in the maximum allowable
emissions rates, including reductions made to generate ERCs, no longer meets the
criteria in § 127.203 will continue to be treated as a major facility.

(1) ERCs may not be traded to facilities under different ownership until the
emissions reduction generating the ERCs is made Federally enforceable. A facility
which is not subject to Title V permit requirements under the Clean Air Act

will require EPA approval in the form of a SIP revision which incorporates the
required permit modification reflecting the reduced emissions limitation of the
generating facility.

(m) ERCs may not be created for an emissions reduction previously used in

an applicability determination for netting purposes nor for an emissions decrease
used to create an alternative emissions limitation.

(n) ERC:s transferred from one facility to another may not be transferred to a
third party, except as provided in subsection (h).

(0) An ERC created for a regulated criteria pollutant shall only be used for
offsetting or netting an emissions increase involving the same criteria pollutant.
(p) A source or facility which has registered ERCs with the Department may

not exceed the emissions limitation or violate other permit conditions established
in generating the ERCs.

Cross References
This section cited in 25 Pa. Code § 127.208 (relating to ERC use and transfer requirements); and
25 Pa. Code § 127.209 (relating to ERC registry system).

§ 127.207. ERC generation and creation.

ERC generation and creation may occur under the following conditions:

(1) ERC:s shall be surplus, permanent, quantified and Federally enforceable
as follows:

(1) Surplus. ERCs shall be included in the current emission inventory,

and may not be required by or be used to meet past or current SIP, attainment
demonstration, RFP, emissions limitation or compliance plans. Emission
reductions necessary to meet NSPS, LAER, RACT, Best Available
Technology (BAT), BACT and permit or plan approval emissions limitations
or another emissions limitations required by the Clean Air Act or the act may
not be used to generate ERCs.

(i1) Permanent. ERCs generated from emissions reductions which are
Federally enforceable through an operating permit or a revision to the SIP
and assured for the life of the corresponding increase, whether unlimited or
limited in duration, are considered permanent. Emissions limitations and
other restrictions imposed on a permit as a result of ERC generation shall be
carried over into each successive permit issued to that facility. MERCs and
other ERCs generated pursuant to an approved economic incentive program
shall be permanent within the time frame specified by the program.

(ii1) Quantified. ERCs shall be quantified in a credible, workable and
replicable method consistent with procedures promulgated by the Department



and the EPA.

(iv) Enforceable. ERCs shall be Federally enforceable, regulated by

Federal or SIP emissions limitation, such as a limit on potential to emit in
the permit, and be generated from a plan approval, economic incentive program
or permit limitation.

(2) For facilities subject to this subchapter, an ERC registry application

shall be submitted to the Department within 1 year of the initiation of an emissions
reduction used to generate ERCs. Facilities or sources not subject to this
subchapter shall submit a registry application and receive Department approval
prior to the occurrence of an emissions reduction.

(3) An ERC registry application shall include the following information:

(1) The name of the owner and operator of the source or facility.

(i1) The intended use of the ERCs, including information as to whether

the ERCs are to be used for netting, internal offsetting or trading purposes.
(iii) The intended or actual date of initiation of emission reductions.

(iv) A description of the emission reduction techniques used to generate

the ERCs.

(v) Full characterization of the emissions reductions using a protocol
approved by the Department, including the following:

(A) Requirements and methods specified by EPA emission regulations

and trading policies.

(B) Information concerning tests and related emission quantification
methods specified in Chapter 139 (relating to sampling and testing) and
other Department and EPA approved test methods and sampling procedures.
(C) The amounts, rates, hours, seasonal variations, annual emission

profile and other data necessary to determine the ambient impact of the
emissions.

(D) Compliance and verification methods.

(vi) Other information required by the Department to properly certify

the ERCs.

(vii) For an ERC generating source or facility located outside of this
Commonwealth, the name of the Pennsylvania agent authorized to accept
service of process, and a statement that the applicant accepts the jurisdiction
of this Commonwealth for purposes of regulating the ERCs registered with
the Department.

(4) In establishing the baseline used to calculate ERCs, the Department

will consider emission characteristics and operating conditions which include,
at a minimum, the emission rate, capacity utilization, hours of operations and
seasonal emission rate variations, in accordance with the following:

(i) The baseline emissions rate will be determined as follows:

(A) The average actual emissions or allowable emissions, whichever is
lower, shall be calculated over the 2 calendar years immediately preceding
the emissions reduction which generates the ERCs.

(B) When the Department determines that the 2-year period immediately
preceding the emissions reduction is not representative of the normal
emission rates or characteristics of the existing facility, the Department

may specify a different 2-year period if that period of time or other conditions
are representative of normal operations occurring within the preceding

5 calendar years. If the existing facility has been in operation for fewer

than 2 years, the Department will determine the baseline emissions rate
based on a shorter representative period when the facility was in operation.
(1) The baseline emissions rate may not exceed the emissions in the
emission statements required by Chapter 135 (relating to reporting of
sources), for which fees have been paid.

(iii) The baseline emissions rate will not exceed the allowable emissions



rate including RACT requirements in force at the time the ERC registry
application is submitted. The allowable emissions rate will be based on the
emissions limitation in this article or a permit limitation or another more
stringent emissions limitation required by the Clean Air Act or the act,
whichever is more restrictive. The Department will consider only complete
applications and will apply the requirements in effect at that time in determining
the emission reduction achieved.

(5) Acceptable emissions reduction techniques which an applicant may use
to generate ERCs are limited to the following:

(1) Shutdown of an existing facility occurring after January 1, 1991,

pursuant to the issuance of a new permit or permit modification which is not
otherwise required to comply with the Clean Air Act or the act.

(i1) Permanent curtailment in production or operating hours of an existing
facility operating in accordance with a new permit or a permit modification
if the curtailment results in an actual emissions reduction and is not otherwise
required to comply with the Clean Air Act or the act.

(iii) Improved control measures, including improved control of fugitive
emissions, which decrease the actual emissions from an existing facility to
less than that required by the most stringent emissions limitation required by
the Clean Air Act or the act and which is reflected in a new permit or a permit
modification.

(iv) New technology and materials or new process equipment modifications
which are not otherwise required by the Clean Air Act or the act.

(v) The incidental emissions reduction of nonhazardous air pollutants
resulting from statutorily required reductions of hazardous air pollutants, or
the emissions reduction of nonhazardous air pollutants which are incidental
to the excess early emissions reduction of hazardous air pollutants listed in
section 112(b)(1) of the Clean Air Act (42 U.S.C.A. § 7412(b)(1)), if the
reduction meets the other requirements of this section.

(vi) For facilities or sources not subject to this subchapter, a MERC program
or another Economic Incentive Program which meets the requirements

of this subchapter and which is approved by the EPA as a SIP revision.

(A) The program shall comply with the following requirements:

(I) The program shall be consistent with the Clean Air Act and the act.

(IT) ERC:s shall be quantifiable and enforceable at both the Federal and State levels.
(IIT) ERC:s shall be consistent with SIP attainment and RFP demonstrations.
(IV) ERC:s shall be surplus to other Federal and State regulations

relied upon in an applicable attainment plan or demonstration or credited

in an RFP or milestone demonstration.

(V) ERC:s shall be permanent within the time frame specified by the program.
(B) The program shall contain the following elements:

(I) A clearly defined purpose and goals and an incentive mechanism

that can rationally be related to accomplishing the goals.

(IT) A clearly defined scope, which identifies affected sources and

assures that the program will not interfere with other applicable regulatory requirements.
(IIT) A program baseline from which projected program results,

including quantifiable emission reductions, can be determined.

(IV) Credible, workable and replicable procedures for quantifying

emissions or emission-related parameters.

(V) Source requirements, including those for monitoring, recordkeeping

and reporting, that are consistent with specified quantification

procedures and allow for compliance certification and enforcement.

(VI) Projected program results and methods for accounting for

compliance and program uncertainty.

(VII) An implementation schedule, administrative system and



enforcement provisions adequate for ensuring Federal and state enforceability
of the program.

(VIII) Audit procedures to evaluate program implementation and track results.
(IX) Reconciliation procedures to trigger corrective or contingency

measures to make up a shortfall between the projected emissions reduction
and the emissions reduction actually achieved.

(6) Methods for initial quantification of ERCs and verification of the

required emissions reduction include the following:

(1) The use of existing continuous emission monitoring data, operational
records and other documentation which provide sufficient information

to quantify and verify the required emissions reduction.

(i1) For a facility which does not have Department approved data collection

or quantification procedures to characterize the emissions, the use of
prereduction and postreduction emission tests. Emission tests used to establish
emission data shall be conducted in accordance with the requirements

and procedures specified in 40 CFR Part 51, Appendix S (relating to emission
offset interpretive ruling) and Chapter 139, and other applicable Federal

and state requirements.

(iii) For facilities for which emissions rates vary over time, a Department
approved alternative method for quantifying the reduction and ensuring

the continued emissions reduction, if the method is approved by the EPA.

(7) The reduced emissions limitation of the new or modified permit of the
source or facility generating the ERC shall be continuously verified by Department,
local air pollution control agency or other State approved compliance
monitoring and reporting programs. Onsite inspections will be made to verify
shutdowns. If equipment has not been dismantled or removed, the owner or
operator shall on an annual basis certify to the Department the continuance of
the shutdown.

Cross References
This section cited in 25 Pa. Code § 127.206 (relating to ERC general requirements); 25 Pa. Code
§ 127.209 (relating to ERC registry system); 25 Pa. Code § 127.211 (relating to applicability determination).

§ 127.208. ERC use and transfer requirements.

The use and transfer of ERCs shall meet the following conditions:

(1) The registry system established by § 127.209 (relating to ERC registry
system) shall be used to transfer ERCs, with the Department’s approval,
directly from an existing source or facility where the ERCs were generated to
the proposed facility.

(2) The transferee shall secure approval to use the offsetting ERCs through

a plan approval which indicates the Department approval of the ERC transfer
and use. Upon the issuance of a plan approval, the ERCs are no longer subject
to expiration under § 127.206(f) (relating to ERC general requirements) except
as specified in § 127.206(g).

(3) For the pollutants regulated under this subchapter, the facility shall
demonstrate to the satisfaction of the Department that the ERCs proposed for
use as offsets will provide, at a minimum, ambient impact equivalence to the
extent equivalence can be determined and that the use of the ERCs will not
interfere with the overall control strategy of the SIP.

(4) ERCs shall include the same conditions, limitations and characteristics,
including seasonal and other temporal variations in emission rate and quality,
as well as the maximum allowable emission rates the emissions would have
had if emitted by the generator, unless equivalent ambient impact is assured
through other means.

(5) ERCs may be obtained from or traded in another state, which has reciprocity



with the Commonwealth for the trading and use of ERCs, only upon the

approval of both the Commonwealth and the other state through SIP approved

rules and procedures, including an EPA approved SIP revision. ERCs generated

in another state may not be traded into or used at a facility within this Commonwealth
unless the ERC generating facility’s ERCs are enforceable by the

Department.

(6) ERCs may not be transferred to and used in an area with a higher nonattainment
classification than the one in which they were generated.

(7) A facility proposing new or increased emissions shall demonstrate that

sufficient offsetting ERCs at the ratio specified in § 127.210 (relating to offset
ratios) have been acquired from within the nonattainment area of the proposed facility.
(8) If the facility proposing new or increased emissions demonstrates that

ERCs are not available in the nonattainment area where the facility is located,

ERCs may be obtained from another nonattainment area if the other nonattainment
area has an equal or higher classification and if the emissions from the

other nonattainment area contribute to an NAAQS violation in the nonattainment
area of the proposed facility. In addition, the requirements of paragraph (3) shall be satisfied.
(9) For a VOC or NOx facility, the use and transfer of ERCs shall comply

with the following:

(i) For the purpose of emissions offset transfers, the areas included

within an ozone transport region established under section 184 of the Clean

Air Act (42 U.S.C.A. § 7511c), which are designated in 40 CFR 81.339 as
attainment areas or unclassifiable areas for ozone shall be treated as a single
nonattainment area.

(i1) A facility shall acquire ERCs for use as offsets from an ERC generating

facility located within the same nonattainment area.

(iii) An exception to the requirement of subparagraph (ii) may be

granted to allow the acquisition of ERCs from a facility located outside the
nonattainment area, but within either 2 days transport upwind or within 200
kilometers of the using facility, if the ERCs are obtained from another nonattainment
area with an equal or higher classification and if the emissions

from the other nonattainment area contribute to an NAAQS violation in the
nonattainment area of the proposed facility. The facility shall demonstrate to

the Department’s satisfaction that the ERC generating facilities located in the
nonattainment area were investigated and no suitable ERCs were available,

and that the ERCs meet the 2-day transport upwind requirement.

Notes of Decisions
Agency Interpretation
Because the Department of Environmental Protection is more likely to develop expertise in assessing
the effect of regulatory interpretations than the Environmental Hearing Board, it is presumed that
the General Assembly intended to invest the Department, and not the EHB, with authoritative interpretive
powers. Department of Environmental Protection v. North American Refractories Co., 791
A.2d 461 (Pa. Cmwlth. 2002).

Commencement of Time

Although the interpretation of § 127.207(2) (relating to ERC generation and creation) that the

commencement of the 1-year period for emissions begins to run at the initiation of emissions reduction

rather that at the time the operator makes the decision to reduce emissions is reasonable, it was

error not to consider whether that section is invalid because it is more stringent than Federal law.

Department of Environmental Protection v. North American Refractories Co., 791 A.2d 461 (Pa. Cmwlth. 2002).

Cross References
This section cited in 25 Pa. Code § 127.209 (relating to ERC registry system).

§ 127.209. ERC registry system.
(a) The Department will establish an ERC registry system to track ERCs
which have been created, transferred and used in accordance with the requirements



of this subchapter. Prior to registration of the ERCs, the Department will

review and approve the ERC registry application to verify compliance with this
subchapter. Registration of the ERCs in the registry system will constitute certification
that the ERCs satisfy the requirements of this subchapter and are available

for use.

(b) The Department will maintain supporting documentation, including plan
approval or permit decisions, registry applications and other items required to
sufficiently characterize the emissions, which will allow the Department and
potential users to determine if the ERCs are suitable for use at a specific facility.
(c) As part of the new source review process, the Department will provide the
EPA and the public with notice of plan approval applications proposing to use
ERCs.

(d) The Department will process each ERC registry application, permit modification
and plan approval application, including those involving netting transactions,
which contain a change in allowable emission rates, through the registry

system to verify the information and to ensure that the requirements of

§§ 127.206—127.208 (relating to ERC general requirements; ERC generation
and creation; and ERC use and transfer requirements) have been met, including
the requirement that the required reductions have been made and certified before
registry entries or changes are made.

(e) Registry operations and procedures are as follows:

(1) The registry will list the ERCs, and the Department will publish the list

of registered ERCs available for trading purposes in the Pennsylvania Bulletin
on a quarterly basis.

(2) The registry will list ERCs by criteria pollutants and identify the nonattainment
areas in which the ERCs were generated. The registry will identify

ERC:s that are available for use and that are in use.

(3) The ERC creation date entered in the registry will reflect the anticipated

date of emissions reduction and will be amended as necessary to reflect

the actual emissions reduction date.

(4) Upon issuance of a plan approval allowing the use of ERCs entered in

the registry, the following registry transactions will occur:

(1) The registry will identify the remaining ERCs available for use, if

any, after the transaction. The ERC expiration date will be included for ERCs
generated under § 127.207(5)(i) and (ii).

(1) The registry will indicate the effective date, the quantity of used

ERCs, the originating generator and the ERC creation date, which is the date

of actual or anticipated emissions reduction by the ERC generating facility.

Cross References
This section cited in 25 Pa. Code § 127.208 (relating to ERC use and transfer requirements).

§ 127.210. Offset ratios.

The emission offset ratios for ERC transactions subject to the requirements of
this subchapter shall be in an amount equal to or greater than the ratios specified
in the following table:

Required Emission Reductions From Existing Sources

Emissions Fugitive
Emissions Flue
Particulate Matter, PM-10 and SOx
Primary Nonattainment Areas 1.3:1 5:1
Secondary Nonattainment Areas 1.1:1 3:1

Volatile Organic Compounds
Ozone Classification Areas



Severe Areas 1.3:1 1.3:1
Serious Areas 1.2:1 1.3:1
Moderate Areas 1.15:1 1.3:1
Marginal/Incomplete Data Areas 1.15:1 1.3:1
Transport Region 1.15:1 1.3:1
NOx

Ozone Classification Areas

Severe Areas 1.3:1 1.3:1
Serious Areas 1.2:1 1.2:1
Moderate Areas 1.15:1 1.15:1
Marginal/Incomplete Data Areas 1.15:1 1.15:1
Transport Region 1.15:1 1.15:1
Carbon Monoxide

Primary Nonattainment Areas 1.1:1 1.1:1
Lead 1.1:1 1.1:1

Cross References
This section cited in 25 Pa. Code § 127.205 (relating to special permit requirements); 25 Pa. Code
§ 127.206 (relating to ERC general requirements); 25 Pa. Code § 127.208 (relating to ERC use and
transfer requirements); 25 Pa. Code § 127.211 (relating to applicability determination).

§ 127.211. Applicability determination.

(a) An applicability determination will establish whether:

(1) A modification which results in an emissions rate increase or the emission
of pollutants not previously emitted at an existing major facility for particulate
matter, PM-10 precursors, PM-10, SOx, CO or lead emissions, located

in or impacting a nonattainment area for these criteria pollutants, is a major
modification under § 127.203 (relating to facilities subject to special permit
requirements) and is subject to the new source review requirements of this
subchapter.

(2) A modification which results in an emissions rate increase or the emission
of pollutants not previously emitted at an existing major facility of VOC

or NOx emissions, located in or impacting a moderate nonattainment area for
ozone, or an area included within an ozone transport region and designated as
either a marginal or incomplete data nonattainment area or as an unclassifiable/
attainment area for ozone, is a major modification under § 127.203 and is subject
to the new source review requirements of this subchapter.

(3) A modification which results in an emissions rate increase or the emission
of pollutants not previously emitted at an existing major facility of VOC

or NOx emissions, located in or impacting a serious or severe nonattainment
area for ozone is a major modification under § 127.203 and is subject to the
new source review requirements of this subchapter, except as modified by the
requirements in § 127.203(c).

(b) The Department will conduct an applicability determination during its
review of a plan approval application for a proposed modification which results
in an increase in allowable emissions to determine the amount of the net increase
in accordance with the following:

(1) For a proposed de minimis increase the proposed increase will be

summed with those emission increases and decreases occurring after January 1,
1991.

(2) For a proposed increase which equals or exceeds an emissions rate
threshold or significance level specified in § 127.203, the proposed increase
will be summed with those emissions increases and decreases that occurred
within the contemporaneous period which begins 5 years before commencement
of construction of the proposed modification and ends with the date that



the emission increase from the modification occurs. Notwithstanding the
requirement to begin the contemporaneous period 5 years before construction,
the period may not begin prior to January 1, 1991, or the design year of the
most recent attainment demonstration, whichever is later.

(3) The following procedures will apply in determining the amount of
emissions increases and decreases to be summed:

(1) If a facility’s maximum allowable emissions rate has not been established,
the rate will be calculated for purposes of the applicability determination.
(1) The increase in potential to emit for each proposed modification or

new source will be used to set an allowable emissions rate for the modified
or new facility. The allowable rate increase will be treated as an increase in
the maximum allowable emissions rate for the facility.

(iii) Other increases and decreases in allowable emission rates at a facility
which occur within the applicable time period are creditable in accordance
with the following:

(A) Increases in the allowable rates shall be factored into the facility
maximum allowable emissions rate.

(B) A decrease in an allowable emissions rate is not creditable unless

the following conditions are met:

(D) The emissions reduction credit provisions in § 127.207(1) and

(3)—(7) (relating to ERC generation and creation) have been complied
with, and the decrease is Federally enforceable by the time that actual
construction begins on the modification. The plan approval for the modification
will contain a provision specifying that the emissions decrease

is Federally enforceable on or before the date of commencement of construction.
The facility owner or operator shall certify in writing that the

reductions were not relied on for a previous applicability determination

or to generate ERCs.

(IT) The emissions decrease is such that when compared with the

proposed increase there is no significant change in the character of
emissions, including seasonal emission patterns, stack heights or hourly
emission rates. A significant change in the character of emissions means

a change resulting in an increase in emissions equal to or greater than an
emissions rate threshold or an impact in excess of a significance level as
specified in § 127.203. For VOC and NOx during the ozone season, the
portion of the annual emissions rate threshold specified in § 127.203

which as a percentage occurs during the ozone season may not be exceeded.
(IIT) The emission decrease represents approximately the same

qualitative significance for public health and welfare as attributed to the
proposed increase. This requirement is satisfied if the emission rate
thresholds and significance levels contained in § 127.203 are not exceeded.
(C) An emissions reduction or an ERC generated at the facility may be

used as a creditable decrease in an applicability determination. A portion

of an ERC generated at another facility, acquired by trade and incorporated
in a plan approval for use at the facility will not be credited as an emissions
decrease in an applicability determination.

(D) ERCs which the facility has generated and registered are not creditable
as reductions in an applicability determination unless the ERCs are
withdrawn from the registry.

(E) A creditable emissions decrease which occurred prior to January 1,
1991, or the design year of the most recent attainment demonstration,
whichever is later, and within the contemporaneous period of the proposed
increase will be treated as new source growth and discounted in accordance
with the applicable nonattainment area ratio in § 127.210 (relating to offset ratios).
(iv) An emissions increase that results from a physical change at a facility



occurs when the unit on which construction occurred becomes operational

and begins to emit a criteria pollutant. A replacement unit that is allowed a
shakedown period becomes operational at the end of the approved shakedown
period, which may not exceed 180 days.

(¢) The new source review requirements of this subchapter apply to:

(1) A facility at which the proposed emissions increase and the net increase

in the facility maximum allowable emissions rate as determined under subsection
(b) meet or exceed the applicable threshold limits in § 127.203. A decrease

in a facility maximum allowable emissions rate will not qualify as a decrease

for purposes of this section when a facility petitions for a decrease in its maximum
allowable emissions rate through a permit restriction unless the conditions

of subsection (b)(3)(iii) are met.

(2) A facility which was deactivated for a period in excess of 1 year and is

not in compliance with the reactivation requirements of § 127.215 (relating to
reactivation).

(3) A source which has netted out of new source review by applying emissions
reduction or ERCs generated by another source at the facility, if the

emissions reduction or ERC generating source subsequently increases its allowable
emissions unless the facility generates sufficient additional emissions

reductions or ERCs equal to the proposed increase at the ERC generating

source.

(d) For a proposed emissions increase that is subject to the new source
requirements under subsection (c), the requirements of § 127.205 (relating to
special permit requirements) are applicable in the following manner:

(1) Emissions offsets shall be required for the entire net emissions increase
which occurred over the contemporaneous period except to the extent that offsets
or other reductions were previously applied against increases in an earlier
applicability determination.

(2) LAER applies to the proposed modification which results in an increase

in emissions, and to subsequent or previous modifications which result in
emissions increases that are directly related to and normally included in the
project associated with the proposed modification and which occurred within

the contemporaneous period of the proposed emissions increase.

(e) For a proposed de minimis increase in which the net emissions increase

since January 1, 1991, meets or exceeds the threshold limits in § 127.203, only
the emissions offset requirements in § 127.205(3) apply to the net emissions increase.
(f) The new source review requirements of this subchapter do not apply to:

(1) A facility at which a proposed major modification results in a net

increase in the maximum allowable emission rate as determined under subsection
(b) which does not meet or exceed the applicable threshold limits in § 127.203.
(2) A facility at which a proposed de minimis increase results in a net

emissions increase since January 1, 1991, which as determined under subsection
(b) does not meet or exceed the applicable threshold limits in § 127.203.

Cross References
This section cited in 25 Pa. Code § 127.203 (relating to facilities subject to special permit requirements);
25 Pa. Code § 127.205 (relating to special permit requirements); and 25 Pa. Code § 127.206
(relating to ERC general requirements).

§ 127.212. Portable facilities.

(a) A portable SOx, particulate matter, PM-10 precursor, PM-10, lead or CO
facility subject to this subchapter which will be relocated within 6 months of the
commencement of operation to a location within an attainment area which does
not have an impact on a nonattainment area at or above the significance levels
contained in § 127.203 (relating to facilities subject to special permit requirements)



shall be exempt from this subchapter. A facility which subsequently

returns to a location where it is subject to this subchapter shall comply with this
subchapter.

(b) A portable VOC or NOx facility subject to this subchapter which will be
relocated outside of this Commonwealth within 6 months of the commencement
of operation shall be exempt from this subchapter. A facility which subsequently
returns to a location in this Commonwealth where it is subject to this subchapter
shall comply with this subchapter.

§ 127.213. Construction and demolition.

(a) Emissions from construction or demolition activities will be exempt from

§ 127.205 (relating to special permit requirements) if BACT is used during the
construction or demolition period.

(b) Emissions from construction and demolition activities may not be considered
under § 127.203 (relating to facilities subject to special permit requirements).

§ 127.214. Exemption.

The special permit requirements of this subchapter may be waived for modifications
to an existing facility through a plan approval application which demonstrates

to the satisfaction of the Department that:

(1) The capital expenditure is being made with the primary purpose of

achieving compliance with a new, more stringent regulation than was previously
applicable, and will bring the facility into compliance with the new regulation.

(2) The maximum allowable emissions from the facility itself or a discrete
operation, unit or other pollutant emitting activity at the facility will not increase.

§ 127.215. Reactivation.

(a) A facility which has been out of operation or production for 1 year or

more during the term of its operating permit may be reactivated within the term
of its operating permit and will not be considered a new facility subject to this
subchapter if the following conditions are satisfied:

(1) The permittee shall within 1 year of the deactivation submit to the
Department and implement a maintenance plan which includes the measures to
be taken, including maintenance, upkeep, repair or rehabilitation procedures,
which will enable the facility to be reactivated in accordance with the terms of
the permit.

(2) The permittee shall submit a reactivation plan at least 30 days prior to

the proposed date of reactivation. The reactivation plan shall include sufficient
measures to ensure that the facility will be reactivated in compliance with the
permit requirements. The permittee may submit a reactivation plan to the
Department at any time during the term of its operating permit. The reactivation
plan may also be submitted to and approved by the Department as part of

the plan approval or permit application process.

(3) The permittee shall submit a notice to the Department within 1 year of
deactivation requesting preservation of the emissions in the inventory and indicating
the intent to reactivate the facility.

(4) The permittee shall comply with the terms and conditions of the maintenance
plan while the facility is deactivated, and shall comply with the terms

and conditions of the reactivation plan and the operating permit upon reactivation.
(5) The permittee with an approved reactivation plan shall notify the
Department in writing at least 30 days prior to reactivation of the facility.

(b) The Department will approve or disapprove the complete reactivation

plan within 30 days of plan submission, unless additional time is required based
on the size or complexity of the facility.



(c) For a facility which is deactivated in accordance with subsection (a),
ERCs may be created only if an ERC registry application is filed within 1 year of deactivation.

Cross References
This section cited in 25 Pa. Code § 127.11 (relating to plan approval requirements); 25 Pa. Code
§ 127.11a (relating to reactivation of sources); 25 Pa. Code § 127.13 (relating to extensions); and 25
Pa. Code § 127.211 (relating to applicability determination).

§ 127.216. Circumvention.

Regardless of the exemptions provided in this subchapter, an owner or other
person may not circumvent this subchapter by causing or allowing a pattern of
ownership or development, including the phasing, staging, delaying or engaging
in incremental construction, over a geographic area of a facility which, except for
the pattern of ownership or development, would otherwise require a permit or
submission of a plan approval application.

§ 127.217. Clean Air Act Titles III—V applicability.

Compliance with this subchapter does not relieve a source or facility from
complying with Titles [II—V of the Clean Air Act (42 U.S.C.A. §§ 7601—7627,
7641, 7642 and 7651—76510; and 7661—7661f).

Subchapter F. OPERATING PERMIT REQUIREMENTS
GENERAL
Sec.
127.401. Scope.
127.402. General provisions.
127.403. Permitting of sources operating lawfully without a permit.
127.404. Compliance schedule for repermitting.

PERMIT APPLICATIONS
127.411. Content of applications.
127.412. Compliance review forms.
127.413. Municipal notification.
127.414. Supplemental information.

REVIEW OF APPLICATIONS
127.421. Review of applications.

127.422. Denial of permits.

127.423. Notice of basis for certain operating permit decisions.
127.424. Public notice.

127.425. Contents of notice.

127.426. Filing protests.

127.427. Consideration of protest.
127.428. Conferences and hearings.
127.429. Conference or hearing procedure.
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127.431. Operating permit disposition.

OPERATING PERMIT CONDITIONS
127.441. Operating permit terms and conditions.
127.442. Reporting requirements.

127.443. Operating permit requirements.

127.444. Compliance requirements.

127.445. Operating permit compliance schedules.
127.446. Operating permit duration.
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127.448. Emissions trading at facilities with Federally enforceable emissions cap.
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OPERATING PERMIT MODIFICATIONS

127.461. Operating permit changes for cause.

127.462. Minor operating permit modifications.

127.463. Operating permit revisions to incorporate applicable standards.
127.464. Transfer of operating permits.

Source
The provisions of this Subchapter F adopted November 25, 1994, effective November 26, 1994, 24
Pa.B. 5899, unless otherwise noted.

Cross References
This subchapter cited in 25 Pa. Code § 127.12b (relating to plan approval terms and conditions);
and 25 Pa. Code § 127.501 (relating to scope).

GENERAL

§ 127.401. Scope.

This subchapter is applicable to sources required to obtain an operating permit
under the act.

§ 127.402. General provisions.

(a) A person may not operate a stationary air contamination source unless the
Department has issued to the person a permit to operate the source under this

article in response to a written application for a permit submitted on forms and
containing the information the Department may prescribe.

(b) The Department will provide public notice and the right to comment on

each permit prior to issuance or denial and may hold public hearings concerning a permit.
(c) A permit may be issued to an applicant for a stationary air contamination

source requiring construction, assembly, installation, reactivation or modification
when the requirements of this article related to operating requirements have been
met and there has been performed upon the source a test or evaluation which satisfies
the Department that the air contamination source will not discharge into the

outdoor atmosphere an air contaminant at a rate in excess of that permitted by
applicable regulations under this article, or in violation of a performance or emission
standard or other requirements established by the EPA or the Department for

the source, and will not cause air pollution.

(d) An application, form, report or compliance certification submitted under

this subchapter shall contain certification by a responsible official as to truth,
accuracy and completeness. This certification and other certification required

under this subchapter shall state that, based on information and belief formed

after reasonable inquiry, the statements and information in the document are true,
accurate and complete.

§ 127.403. Permitting of sources operating lawfully without a permit.

(a) A stationary air contamination source operating lawfully without a permit
for which fees required by Subchapter I (relating to plan approval and operating
permit fees) have been paid is authorized to continue to operate without a permit
until 120 days after the Department provides notice to the source that a permit
application is required or until November 1, 1996, whichever occurs first.

(b) If the applicant submits a complete permit application within the time

frame required by this section and the Department fails to issue a permit through
no fault of the applicant, the source may continue to operate if the fees required
by Subchapter I have been paid and the source is operated in conformance with
the act, the Clean Air Act and the regulations thereunder.

(c) For a performance or emission standard or other requirement established



by the EPA or the Department for the source subsequent to July 9, 1992, but prior

to the permit issuance date, the permit may contain a compliance schedule authorizing
the source to operate out of compliance and requiring the source to achieve
compliance as soon as possible but no later than the time required by the act, the
Clean Air Act or the regulations thereunder.

(d) For the purposes of this section, a source is operating lawfully without a

permit if it is a source for which no permit was previously required and the

source is operating in compliance with applicable regulatory requirements.

§ 127.404. Compliance schedule for repermitting.

A new permit issued to a source which is operating under a valid permit on

July 9, 1992, or which has received a permit subsequent to July 9, 1992, and

which is required to meet performance or emission standards or other requirements

established subsequent to the issuance of the existing permit, may contain

a compliance schedule authorizing the source to continue to operate out of compliance and requiring the source to
achieve compliance as soon as possible but

no later than the time required by the act, the Clean Air Act or the regulations thereunder.

PERMIT APPLICATIONS.

§ 127.411. Content of applications.

(a) An application for an operating permit shall:

(1) Identify the location of the source and the name, title, address and telephone
number of the individual responsible for the operation of the source.

(2) Contain information that is requested by the Department and is necessary

to perform a thorough evaluation of the air contamination aspects of the

source.

(3) Include the information contained in the plan approval application.

(4) Demonstrate that:

(1) The source is equipped with reasonable and adequate facilities to

monitor and record the emissions of air contaminants and the operating conditions
which may affect the emissions of air contaminants.

(1) The records are being and will continue to be maintained.

(iii) The records will be submitted to the Department at specified intervals or upon request.
(5) Demonstrate that the source is complying with applicable requirements

of this article and requirements promulgated by the Administrator of the EPA
under the Clean Air Act.

(6) Demonstrate that the emissions from a new source are the minimum

attainable through the use of the best available technology as required by the plan approval.
(7) Demonstrate that the source is not preventing or adversely affecting the
attainment or maintenance of ambient air quality standards when requested by

the Department.

(8) Contain a plan of action for the reduction of emissions during each

level specified in Chapter 137 (relating to air pollution episodes) when required
by the Department.

(9) Demonstrate that the provisions of § 127.413 (relating to municipal
notification) have been met. The applicant shall submit a copy of the notification
letter and proof that the notice was received.

(10) Contain a plan for dealing with air pollution emergencies, when

requested by the Department or when required by the Clean Air Act or the
regulations adopted under the act or the Clean Air Act.

(11) Demonstrate that the source and the air cleaning devices are being and

will be operated and maintained in accordance with good air pollution control practices.
(12) Contain a completed compliance review form or reference the most



recently submitted compliance review form for facilities submitting compliance
review forms on a periodic basis.

(b) The Department will not approve an application which fails to meet the
requirements of subsection (a).

(¢) The records, reports or information obtained by the Department or

referred to at public hearings shall be available to the public, except as provided

in subsection (d).

(d) Upon cause shown by any person that the records, reports or information,

or a particular portion thereof, but not emission data, to which the Department

has access under the provisions of the act, if made public, would divulge production
or sales figures or methods, processes or production unique to that person or

would otherwise tend to affect adversely the competitive position of that person

by revealing trade secrets, including intellectual property rights, the Department
will consider the record, report or information, or particular portion thereof confidential
in the administration of the act. The Department will implement this

section consistent with sections 112(d) and 114(c) of the Clean Air Act (42
U.S.C.A. §§ 7412(d) and 7414(c)). Nothing in this section prevents the disclosure
of the report, record or information to Federal, State or local representatives

as necessary for purposes of administration of Federal, State or local air pollution
control laws, or when relevant in any proceeding under the act.

§ 127.412. Compliance review forms.

(a) This section establishes the compliance review procedures applicable during
the review of an application for an operating permit, including a general
operating permit.

(b) Each applicant for an operating permit shall, as part of the application or

on a periodic basis as authorized under subsection (j), submit a compliance
review on a form provided by the Department signed by a corporate officer or
other responsible official of the facility and containing a verification that the
information contained in the application is true and correct to the best of the signatory’s
belief formed after reasonable inquiry.

(¢) The compliance review form shall provide information related to the
compliance status of the applicant and related parties including the following:
(1) The name, address, telephone number, taxpayer identification number

and plan approval or application number.

(2) The form of management under which the applicant conducts its business
and a brief description of the types of business activities performed.

(3) The name and location, including both the address and the municipality

and county, telephone number and relationship to the applicant (parent, subsidiary
or general partner) of all related parties in this Commonwealth.

(4) The name and business address of the plant manager and general partner

of the applicant.

(5) A list of plan approvals and operating permits issued by the Department

or the Allegheny County or Philadelphia County air pollution control agencies
to the applicant or related parties that are in effect at the time of application or
were in effect during the previous 5 years. The list shall include each plan
approval and operating permit number, locations and expiration dates.

(6) A list of documented conduct and deviations by the applicant or a

related party. The list shall include the date, location, plan approval or operating
permit number, nature of the documented conduct or deviation, and the

incident status—Ilitigation, existing/continuing, corrected and date of correction.
Unless specifically required by the Department, the applicant is not

required to report deviations which have been previously reported to the
Department in writing under the requirements of this title related to monitoring
and reporting requirements.



(d) The applicant shall update the compliance review form if documented
conduct or deviations occur from the date of the submission of the application
through the date of operating permit issuance.

(e) The Department may establish a supplemental compliance review form

that may be used to update information submitted on the compliance review
form.

(f) If the Department finds that the applicant or related party has an existing

or continuing violation or lacks the intention or ability to comply with the act, or
the rules or regulations promulgated under the act, or a plan approval operating
permit or order of the Department, as indicated by past or present violations, the
Department will attempt to resolve the violations or lack of intention or ability to
comply informally.

(g) If the Department is unable to resolve the violation or lack of intention or
ability to comply on an informal basis, the Department will place the violation
and may place the lack of intention or ability to comply on the compliance
docket. The violation or lack of intention or ability to comply shall remain on the
compliance docket until it is resolved to the satisfaction of the Department.

(h) An operating permit will not be issued to an applicant or related party if

a violation or lack of intention or ability to comply at a source owned or operated
by the applicant or a related party appears on the compliance docket.

(1) A permittee or applicant may appeal to the EHB a violation or lack of
intention or ability to comply which the Department places on the compliance
docket.

(j) Other provisions of this section notwithstanding, a source may, upon
approval by the Department, submit the compliance review form required by this
section on a periodic basis of not less than once every 6 months. The owners and
operators of the facility shall make an election to submit the compliance review
information on a periodic basis or as part of the operating permit application with
the submission of the first operating permit filed after November 26, 1994, or by
making an election in writing by May 26, 1995. The facility may only change the
election with the approval of the Department in writing or upon renewal of the
first filed permit or a Title V permit.

(k) The owners and operators of the facility shall have reasonable procedures

in place to insure that documented conduct and deviations are identified and
made part of the compliance review information submitted to the Department.

Cross References
This section cited in 25 Pa. Code § 127.464 (relating to transfer of operating permits).

§ 127.413. Municipal notification.

The applicant for an operating permit shall notify the local municipality and
county where the air pollution source is to be located that the applicant has
applied for the operating permit. The notification shall clearly describe the source
and modifications that are to take place. The notice shall state that there is a 30-
day comment period which begins upon receipt of the notice by the municipality
and county.

Cross References
This section cited in 25 Pa. Code § 127.411 (relating to content of applications).

§ 127.414. Supplemental information.

(a) The applicant shall provide additional information as necessary to address
requirements that become applicable to the source after the date it files a complete
application but prior to the Department taking action on the permit application.
(b) The applicant shall provide supplementary facts or corrected information



upon becoming aware that it has submitted incorrect information or failed to submit
relevant facts.

(c) Except as otherwise required by this article, the Clean Air Act or the

regulations thereunder, the permittee shall submit additional information as necessary
to address changes occurring at the source after the date it files a complete
application but prior to the Department taking action on the permit application.

(d) The applicant shall submit information requested by the Department

which is necessary to evaluate the permit application.

REVIEW OF APPLICATIONS

§ 127.421. Review of applications.

(a) The Department will determine if an application is complete within 60

days from receipt of the application. An application is complete if it contains sufficient
information to begin processing the application, has the applicable sections
completed and has been signed by a responsible official.

(b) Except as provided in subsections (c) and (d), the Department will

approve or disapprove a complete application within 18 months after the date of
receipt of a complete application.

(c) The Department will establish a phased schedule for acting on permit
applications received within the first 12 months after the approval from the EPA
of the Title V permit program established to implement the Clean Air Act.

(d) The schedule established under subsection (c) shall assure that at least one
third of the permit applications will be acted upon by the Department annually
over a period not to exceed 3 years.

(e) The submission of a complete application does not affect the requirement

to obtain a plan approval as required by this chapter.

Cross References
This section cited in 25 Pa. Code § 127.505 (relating to initial application submitted for Title V facilities).

§ 127.422. Denial of permits.

The Department will deny or refuse to revise or renew an operating permit to

a source to which one or more of the following applies:

(1) The Department has determined it is likely to cause air pollution or to
violate the act, the Clean Air Act or the regulations thereunder applicable to the
source.

(2) In the design of the source, provision is not made for adequate verification
of compliance, including source testing or alternative means to verify
compliance.

(3) The EPA has notified the Department in writing that the permit is not

in compliance with the requirements of the Clean Air Act or the regulations
thereunder.

(4) The applicant has constructed, installed, modified or operated an air
contamination source or installed air pollution control equipment or devices on
the source contrary to the plans and specifications approved by the Department.
(5) The applicant or a related party has a violation or lack of intention or
ability to comply that is listed on the compliance docket.

§ 127.423. Notice of basis for certain operating permit decisions.

(a) When the Department refuses to grant an approval or to issue or reissue

a permit or to terminate, modify, suspend or revoke an operating permit already
issued, the action will be in the form of a written notice to the person affected
informing the person of the action taken by the Department and setting forth in
the notice a full and complete statement of the reasons for the action.

(b) The notice required by subsection (a) will be served upon the person



affected either by hand delivery or by certified mail return receipt requested.
(c) The action set forth in the notice shall be final and not subject to review
unless, within 30 days of the service of the notice, a person affected thereby
appeals to the EHB setting forth the grounds relied upon.

(d) The EHB will issue an adjudication affirming, modifying or overruling
the action of the Department.

§ 127.424. Public notice.

(a) Except as provided in § 127.462 (relating to minor operating permit
modifications), the Department will prepare a notice of action to be taken on
applications for an operating permit.

(b) For sources identified in § 127.44(a)(1)—(4) (relating to public notice),

the notice required by subsection (a) will be completed and sent to the applicant,
the EPA, any state within 50 miles of the facility and any state whose air quality
may be affected and that is contiguous to this Commonwealth. The applicant
shall, within 10 days of receipt of notice, publish the notice on at least 3 separate
days in a prominent place and size in a newspaper of general circulation in the
county in which the source is to be located. Proof of the publication shall be filed
with the Department within 1 week thereafter. An operating permit will not be
issued by the Department if the applicant fails to submit the proof of publication.
The Department will publish notice for the sources identified in § 127.44(a), in
the Pennsylvania Bulletin.

(c) If the Department denies an operating permit, written notice of the denial
will be given to requestors and to the applicant and will be published in the
Pennsylvania Bulletin.

(d) In each case, the Department will publish notices required in subsection

(a) in the Pennsylvania Bulletin.

() The notice will state, at a minimum, the following:

(1) The location at which the application may be reviewed. This location

shall be in the region affected by the application.

(2) A 30-day comment period, from the date of publication, will exist for

the submission of comments.

(3) Permits issued to sources identified in § 127.44(a)(1)—(4) or permits

issued to sources with limitations on their potential to emit used to avoid otherwise
applicable Federal requirements may become a part of the SIP and will

be submitted to the EPA for review and approval.

Cross References
This section cited in 25 Pa. Code § 127.425 (relating to contents of notice); and 25 Pa. Code
§ 127.426 (relating to filing protests).

§ 127.425. Contents of notice.

The notice required by § 127.424 (relating to public notice) shall include the following:
(1) The name and address of the applicant.

(2) The location and name of the plant or facility at which operation of the source will take place.
(3) The type and quantity of air contaminants being emitted.

(4) A brief description of the conditions being placed in the permit.

(5) A description of the procedures for reaching a final decision on the

proposed permit action including the following:

(1) The ending date of the receipt of written protests.

(i1) The procedures for requesting a hearing and the nature of that hearing.

(iii) Other procedures by which the public may participate in the final

decision.

(6) The name and telephone number of a person to contact for additional information.
(7) A statement that a person may object to the operating permit or a proposed



condition thereof by filing a written protest with the Department at the
appropriate regional offices described in § 121.4 (relating to regional organization
of the Department).

§ 127.426. Filing protests.

(a) A protest to a proposed action shall be filed with the Department within
30 days of the date that notice of the proposed action was published under

§ 127.424 (relating to public notice).

(b) A protest shall include the following:

(1) The name, address and telephone number of the person filing the protest.
(2) An identification of the proposed permit issuance being opposed.

(3) A concise statement of the objections to the permit issuance and the
relevant facts upon which the objections are based.

Cross References
This section cited in 25 Pa. Code § 127.427 (relating to consideration of protest); 25 Pa. Code
§ 127.428 (relating to conferences and hearings); and 25 Pa. Code § 127.431 (relating to operating
permit disposition).

§ 127.427. Consideration of protest.

(a) A protest alerts the Department to the fact and nature of the objection of

the protestant to the proposed action on the application.

(b) The Department is not required to consider protests filed subsequent to

the time designated in § 127.426 (relating to filing protests), but it may consider
them if filed prior to issuance of an operating permit.

§ 127.428. Conferences and hearings.

(a) Prior to issuing an operating permit, the Department may hold a factfinding
conference or hearing at which the petitioner, and a person who has properly
filed a protest under § 127.426 (relating to filing protests) may appear and

give testimony. The Department is not required to hold a conference or hearing.
(b) The applicant, the protestant and other participants will be notified of the
time, place and purpose of a conference or hearing, in writing or by publication
in a newspaper or the Pennsylvania Bulletin, unless the Department determines
that notification by telephone will be sufficient.

§ 127.429. Conference or hearing procedure.

(a) Conferences and hearings shall be conducted by a presiding officer.

(b) Except if provided otherwise in the notice or by the presiding officer,
conferences and hearings shall be conducted in an informal manner and the rules
of evidence are not applicable.

(c) When provided in the notice, a participant may be required to present a
written statement, together with exhibits required, at the conference or hearing for
the use of the participants. Persons unable to attend the conference or hearing
may submit three copies of a written statement and exhibits within 10 days thereafter
to the Department.

(d) At the conference or hearing, a participant, may, at his own cost, record

the proceedings using a stenographer, tape recorder or other means.

§ 127.430. Conference or hearing record.

(a) Following the conference or hearing, the presiding officer shall prepare a
summary which contains the following:

(1) An identification of the operating permit application and the name of
the plant or facility which is being constructed or modified.

(2) The names and addresses of each participant and whom the participant



represents.

(3) The substance of the opening and closing statement by the presiding
officer.

(4) The substance of the matters discussed or testified to and agreements
entered into by the participants.

(5) Other relevant matters to inform the Department of the results of the
conference or hearing.

(b) A copy of the summary shall be submitted upon request to each participant
in the proceeding. Copies of the summary, together with any transcript of the
proceedings, written statements, exhibits and protests will also be placed in the
file in the appropriate office in the Department for review by the participants
prior to disposition of the operating permit application.

§ 127.431. Operating permit disposition.

(a) After reviewing a protest or record of a conference or hearing, the Department
may take action authorized by this chapter.

(b) A notice of denial or an operating permit will be issued to the applicant.

Each protestant who has submitted a comment within the time period in

§ 127.426 (relating to filing protests) will be notified personally or by mailing a
copy of the plan approval disposition to the address set forth in the protest.

(c) The Department will also publish notice of its action in the Pennsylvania
Bulletin which will be deemed to be sufficient notice to others.

OPERATING PERMIT CONDITIONS

§ 127.441. Operating permit terms and conditions.

(a) A permit may contain terms and conditions the Department deems necessary
to assure the proper operation of the source.

(b) At a minimum, each permit shall incorporate by reference the emission

and performance standards and other requirements of the act, the Clean Air Act
or the regulations thereunder.

(¢) The operating permit shall incorporate the monitoring, recordkeeping and
reporting requirements required by Chapter 139 (relating to sampling and testing)
and other monitoring, recordkeeping or reporting requirements of this article and
additional requirements related to monitoring, recordkeeping and reporting
required by the Clean Air Act and the regulations thereunder including, if applicable,
the enhanced monitoring requirements of 40 CFR Part 64 (relating to

enhanced monitoring).

(d) The permit shall contain a requirement that the permittee develop an
accidental release program consistent with the Clean Air Act and the regulations
thereunder.

§ 127.442. Reporting requirements.

(a) Each source shall submit reports to the Department containing information

the Department may prescribe relative to the operation and maintenance of

the source.

(b) At a minimum, each permit shall incorporate by reference the reporting
requirements of the act, the Clean Air Act or the regulations thereunder applicable
to the source.

§ 127.443. Operating permit requirements.

(a) A person may not cause or permit the operation of a source the construction,
modification or reactivation of which, or the installation of an air cleaning
device on which, is subject to § 127.11 (relating to plan approval requirements),
unless the Department has issued a permit to operate the source.



(b) The permit shall be issued with the condition that the source shall operate

in compliance with the plan approval, the conditions of the plan approval and the
conditions of the operating permit. The Department may issue the permit with

additional appropriate conditions.

(¢) The Department will not issue an operating permit unless the source was

constructed in accordance with the plan approval and the conditions of the plan approval.

§ 127.444. Compliance requirements.

A person may not cause or permit the operation of a source subject to this

article unless the source and air cleaning devices identified in the application for

the plan approval and operating permit and the plan approval issued to the source
are operated and maintained in accordance with specifications in the application

and conditions in the plan approval and operating permit issued by the Department.
A person may not cause or permit the operation of an air contamination

source subject to this chapter in a manner inconsistent with good operating practices.

§ 127.445. Operating permit compliance schedules.

(a) The Department may issue an operating permit to an existing and operating
source that is out of compliance with the act, the Clean Air Act or the regulations thereunder.
(b) An operating permit issued under subsection (a) shall contain an enforceable
schedule requiring the source to attain compliance as soon as possible but

no later than the date required by the act or the Clean Air Act.

(¢) The compliance schedule required by subsection (b) may contain interim
milestone dates for completing any phase of the required work, as well as a final
compliance date and may contain stipulated penalties for the failure to meet the
compliance schedule.

(d) If the permittee fails to achieve compliance by the final compliance date

or fails to pay the stipulated penalties for failure to meet an interim compliance
date, the permit shall be revoked.

(e) The operating permit shall be part of an overall resolution of the outstanding
noncompliance and may include the payment of an appropriate civil penalty

for past violations and shall contain other terms and conditions the Department
deems appropriate.

(f) An operating permit may incorporate by reference a compliance schedule
contained within a consent order and agreement, including provisions related to
the implementation or enforcement of the compliance schedule or consent order
and agreement.

Cross References
This section cited in 25 Pa. Code § 127.513 (relating to compliance certification).

§ 127.446. Operating permit duration.

(a) An operating permit issued under this chapter will be issued for a 5-year
term unless a shorter term is required to comply with the Clean Air Act or the
regulations thereunder or the permittee requests a shorter term.

(b) Notwithstanding subsection (a), a permit for acid deposition control will
be issued for a 5-year term.

(¢) The terms and conditions of an expired permit are automatically continued
pending the issuance of a new permit when the permittee has submitted a
timely and complete application and paid the fees required by Subchapter I
(relating to plan approval and operating permit fees) and the Department is
unable, through no fault of the permittee, to issue or deny a new permit before
the expiration of the previous permit. An application is complete if it contains
sufficient information to begin processing the application, has the applicable sections
completed and has been signed by a responsible official.



(d) Failure of the Department to issue or deny a new permit prior to the expiration
date of the previous permit for which a timely renewal application has been

filed shall be an appealable action. The EHB may require that the Department
take action on an application without delay.

(e) Applications for permit renewals shall be submitted at least 6 and not

more than 18 months before expiration of the existing permit.

§ 127.447. Alternate operating scenarios.

(a) Stationary air contamination sources may make changes at a facility to
implement alternate operating scenarios identified in its permit under this section.
(b) A permit issued under this section shall contain terms and conditions for
reasonably anticipated operating scenarios determined to be necessary or otherwise
identified by the source in its application as approved by the Department.

The terms and conditions:

(1) Shall require the source, contemporaneously with making a change

from one operating scenario to another, to record in a log at the permitted

facility a record of the scenario under which it is operating at all times and may
require the source to notify the Department at the time it implements the

change.

(2) Shall extend the permit shield described in § 127.516 (relating to permit
shield) to the terms and conditions under each operating scenario, unless
precluded by the Clean Air Act or the regulations thereunder.

(3) Shall ensure and require that the terms and conditions of each alternate
scenario meet applicable requirements of the Clean Air Act, the act and the
regulations thereunder.

Cross References
This section cited in 25 Pa. Code § 127.3 (relating to operational flexibility); and 25 Pa. Code
§ 127.503 (relating to application information).

§ 127.448. Emissions trading at facilities with Federally enforceable emissions cap.
(a) The owner or operator of a facility with a Federally enforceable emissions

cap may trade increases and decreases in emissions between sources with Federally
enforceable emissions caps at the permitted facility, when the applicable SIP

and this article provide for the emissions trades without requiring a permit revision
and when the owner or operator of the facility provides 7 days written notice

to the Department prior to the proposed change. This subsection is applicable
when the permit does not already provide for the emissions trading.

(b) The written notification required by subsection (a) shall include information
required by the SIP and this article authorizing the emissions trade, including

at a minimum, when the proposed change will occur, a description of each

change, changes in emissions that will occur as a result of the change from any
source within the facility, the permit requirements with which the source will
comply using the emissions trading provisions of the applicable implementation
plan and this article and the air contaminants emitted subject to the emissions
trade. The notice shall also refer to the provisions with which the source will
comply in the applicable implementation plan and this article that provide for the
emissions trade.

(¢) Unless precluded by the Clean Air Act or the regulations thereunder, the
permit shield described in § 127.516 (relating to permit shield) extends to a
change made under this section. Compliance with the permit requirements that

the source will meet using the emissions trade shall be determined according to
requirements of the SIP and this article authorizing the emissions trade.

(d) If a permit applicant requests it, the Department may issue permits that

contain terms and conditions allowing for the trading of emissions increases and



decreases in the permitted facility solely for the purpose of complying with
Federally-enforceable emissions caps that are established in the permit independent
of otherwise applicable requirements. The permit applicant shall include in

its application proposed replicable procedures and permit terms that ensure the
emissions trades are quantifiable and enforceable. The Department will not

include in the emissions trading provisions sources for which emissions are not
quantifiable or for which there are no replicable procedures to enforce the emissions
trades. The permit shall also require compliance with applicable requirements.

(1) The facility shall provide 7 days written notice to the Department of the
proposed trade.

(2) In addition to the information contained in subsection (b), the notice

shall also state how the increases and decreases in emissions will comply with

the terms and conditions of the permit.

Cross References
This section cited in 25 Pa. Code § 127.3 (relating to operational flexibility); and 25 Pa. Code
§ 127.503 (relating to application information).

§ 127.449. De minimis emission increases.

(a) The Department may allow, as a condition of an operating permit, de

minimis emission increases from a new or existing source up to the amounts
authorized in this section.

(b) A de minimis increase may not occur at a facility if it would do one or

more of the following:

(1) Increase the emissions of a pollutant regulated under section 112 of the

Clean Air Act (42 U.S.C.A. § 7412) except as authorized in subsection (d)(4)
and (5).

(2) Subject the facility to the permit requirements of Subchapters D and E
(relating to prevention of significant deterioration of air quality; and new

Source review).

(3) Violate an applicable requirement of the act, the Clean Air Act or the
regulations promulgated under the act or the Clean Air Act.

(c) The permittee shall provide the Department with 7 days prior written

notice of any de minimis emission increase. The notice shall identify and describe
the pollutants that will be emitted as a result of the de minimis emissions increase
and provide emission rates in tons/year and in terms necessary to establish compliance
consistent with any applicable requirement. The Department may disapprove

or condition the de minimis emission increase at any time.

(d) Except as provided in subsection (¢), the maximum de minimis emission

rate increases, as measured in tons/year, that may be authorized in the permit
during the term of the permit are one or more of the following:

(1) Four tons of carbon monoxide from a single source during the term of

the permit and 20 tons of carbon monoxide at the facility during the term of

the permit.

(2) One ton of the NOx from a single source during the term of the permit

and 5 tons of NOxat the facility during the term of the permit.

(3) One and six-tenths tons of the oxides of sulfur from a single source

during the term of the permit and 8.0 tons of the oxides of sulfur at the facility
during the term of the permit.

(4) Six-tenths of a ton of PMio from a single source during the term of the

permit and 3.0 tons of PMio at the facility during the term of the permit. This
shall include emissions of a pollutant regulated under section 112 of the Clean
Air Act unless precluded by the Clean Air Act, the regulations thereunder or this title.
(5) One ton of VOCs from a single source during the term of the permit

and 5 tons of VOC:s at the facility during the term of the permit. This shall
include emissions of a pollutant regulated under section 112 of the Clean Air



Act unless precluded by the Clean Air Act, the regulations thereunder or this
title.

(e) The Department may allow, as a condition of an operating permit, installation
of the following minor sources:

(1) Air conditioning or ventilation systems not designed to remove pollutants
generated by or released from other sources.

(2) Combustion units rated at 2,500,000 or less Btu per hour of heat input.

(3) Combustion units with a rated capacity of less than 10,000,000 Btu per
hour of heat input fueled by natural gas supplied by a public utility or by commercial
fuel oils which are No. 2 or lighter, viscosity less than or equal to 5.82

¢ St, and which meet the sulfur content requirements of § 123.22 (relating to
combustion units). Combustion units converting to fuel oils which are No. 3 or
heavier, viscosity greater than 5.82 ¢ St, or contain sulfur in excess of the
requirements of § 123.22 require an operating permit. For the purpose of this
section, commercial fuel oil shall be virgin oil which has no reprocessed,
recycled or waste material added.

(4) Space heaters which heat by direct heat transfer.

(5) Laboratory equipment used exclusively for chemical or physical analyses.
(f) Unless precluded by the Clean Air Act or the regulations thereunder, the
permit shield described in § 127.516 (relating to permit shield) shall extend to
changes made under this section.

(g) Emissions authorized under this section shall be included in the monitoring,
recordkeeping and reporting requirements of the source.

(h) De minimis emission threshold levels cannot be met by offsetting emission
increases or the emission decreases at the same source.

(1) The Department will maintain a list of de minimis increases authorized by
this section in the permit file for the facility and shall publish a list of the de
minimis increases in the Pennsylvania Bulletin within 60 days of the receipt of
notice for the source.

Cross References
This section cited in 25 Pa. Code § 127.3 (relating to operational flexibility); and 25 Pa. Code
§ 127.14 (relating to exemptions).

§ 127.450. Administrative operating permit amendments.

(a) An ‘‘administrative permit amendment’’ is a permit revision that does one
or more of the following:

(1) Corrects typographical errors.

(2) Identifies a change in the name, address or phone number of a person
identified in the permit, or provides a similar minor administrative change at the source.
(3) Requires more frequent monitoring or reporting by the permittee.

(4) Allows for a change in ownership or operational control of a source if

the Department determines that no other change in the permit is necessary, and
if a written agreement containing a specific date for transfer of permit responsibility,
coverage and liability between the current and new permittee and a

compliance review form has been submitted to and the permit transfer has been
approved by the Department.

(5) Except when precluded by the Clean Air Act or the regulations, incorporates
into an operating permit the requirements from plan approvals including

plan approvals issued under Subchapter B (relating to plan approval
requirements), Subchapter D (relating to prevention of significant deterioration
of air quality) and Subchapter E (relating to new source review) or § 127.35
(relating to maximum achievable control technology standards for hazardous
air pollutants) authorized under an EPA-approved program, if the program
meets procedural requirements of this chapter.



(b) Administrative permit amendments for purposes of the acid rain portion

of the permit shall be governed by regulations promulgated under Title IV of the
Clean Air Act (42 U.S.C.A. §§ 7641 and 7642).

(c) An administrative permit amendment may be made by the Department
consistent with the following:

(1) The Department will take no more than 60 days from receipt of a

request from the owner or operator of a source for an administrative permit
amendment to the Department with a copy to the EPA to take final action on

the request, and may incorporate the changes without providing notice to the
public or affected states except for permit revisions made under subsection
(@)(5).

(2) The Department will submit a copy of the revised permit to the Administrator
of the EPA.

(d) Unless precluded by the Clean Air Act or the regulations thereunder, the
Department will, upon taking final action granting a request for an administrative
permit amendment, allow coverage by the permit shield in § 127.516 (relating to
permit shield) for administrative permit amendments which meet the relevant
requirements of this article.

(e) The Department will take final action on the administrative amendment

and publish notice of the final action in the Pennsylvania Bulletin.

(f) Administrative amendments are not authorized for any amendment precluded
by the Clean Air Act or the regulations thereunder from being processed

as an administrative amendment.

Cross References
This section cited in 25 Pa. Code § 127.3 (relating to operational flexibility).

OPERATING PERMIT MODIFICATIONS

§ 127.461. Operating permit changes for cause.

An operating permit may be terminated, modified, suspended or revoked and
reissued if one or more of the following applies:

(1) The permittee constructs or operates the source subject to the operating
permit so that it is in violation of the act, the Clean Air Act, the regulations
thereunder, a plan approval, a permit or in a manner that causes air pollution.
(2) The permittee fails to properly or adequately maintain or repair an air
pollution control device or equipment attached to or otherwise made a part of
the source.

(3) The permittee has failed to submit a report required by the operating
permit or an applicable regulation.

(4) The EPA determines that the permit is not in compliance with the Clean
Air Act or the regulations thereunder.

§ 127.462. Minor operating permit modifications.

(a) Stationary air contamination sources and facilities may make minor permit
modifications on an expedited basis under this section.

(b) The owner or operator of the facility shall submit to the Department, on

a form provided by or approved by the Department, a brief description of the
change, the date on which the change is to occur and the proposed language for
revising the operating permit conditions proposed to be changed. The form shall
be submitted to the Department by hand delivery or certified mail, return receipt
requested.

(c) At the time of submission of the application for a minor permit modification,
the owner and operator shall notify the municipality where the source or

facility is located under section 1905-A of The Administrative Code of 1929 (71
P. S. § 510-5), any state within 50 miles of the location of the source or facility



or whose air quality may be affected by the change and the EPA and shall also
publish a notice in a local newspaper of general circulation briefly describing the
change including a change in actual emissions, of any air contaminant that would
occur as a result of the change.

(d) The notice required by subsection (c) shall clearly indicate that a person

may comment to the Department and the source or facility concerning the proposed
change within 21 days from the date of submission of the proposed minor

permit modification to the Department and the EPA.

(e) The Department will have 21 days in the absence of receipt of public

comments and 28 days if public comments are received from receipt of the application
for a minor permit modification to seek additional information or to disapprove the change.
(f) The source or facility may make the change subject to subsequent review

and final action by the Department and the EPA under one of the following conditions:
(1) After the 21st day following submission under subsection (b) if the

Department has received no public objection and does not otherwise object to

the change.

(2) After the 28th day following submission under subsection (b) if the

Department has received a public objection within 21 days of the submission
which the Department determines is not bona fide and the Department does not
disapprove the proposed change or require it to be processed as a plan approval

or significant modification.

(g) Unless precluded by the Clean Air Act or the regulations thereunder, the

permit shield described in § 127.516 (relating to permit shield) shall extend to an
operational flexibility change authorized by this section.

(h) The Department will take final action on the proposed change within 60

days of receipt of the complete application for the minor permit modification and,
after taking final action, will publish notice of the action in the Pennsylvania
Bulletin.

(i) Approval of a minor permit modification for a physical change of minor
significance authorized under § 127.14(c)(1) (relating to exemptions) is also
approval of the request for minor significance determination for the physical
change.

(j) For purposes of this section, a bona fide public objection is one that provides
factual or other relevant information that the change does not meet the
requirements for a minor modification or that objects to the change because of its
impact on air quality.

Cross References
This section cited in 25 Pa. Code § 127.3 (relating to operational flexibility); 25 Pa. Code
§ 127.14 (relating to exemptions); and 25 Pa. Code § 127.424 (relating to public notice).

§ 127.463. Operating permit revisions to incorporate applicable standards.
(a) The Department will require revisions to an operating permit to incorporate
applicable standards or regulations promulgated under the Clean Air Act after
the issuance of the permit.

(b) The revisions shall occur as expeditiously as practicable, but not later than
18 months after the promulgation of the standards or regulations.

(c) A revision will not be required if the effective date of the standards or
regulations is a date after the expiration of the permit term or if less than 3 years
remain in the permit term.

(d) A revision issued under this section shall be treated as a permit renewal

if it complies with the act and the regulations promulgated thereunder regarding
renewals.

(e) Regardless of whether a revision is required under this section, the permittee
shall meet the applicable standards or regulations promulgated under the



Clean Air Act within the time frame required by standards or regulations.

§ 127.464. Transfer of operating permits.

(a) An operating permit may not be transferred from one person to another
except in cases of change-of-ownership which are documented and approved to
the satisfaction of the Department.

(b) Section 127.412 (relating to compliance review forms) applies to a

request to transfer an operating permit.

(c) An operating permit is valid only for that specific source and that specific
location of the source as described in the permit.

Subchapter G. TITLE V OPERATING PERMITS
GENERAL

Sec.

127.501. Scope.

127.502. Sources included within a Title V facility.

127.503. Application information.

127.504. Source category exemptions.

127.505. Initial application submitted for Title V facilities.
PERMIT CONDITIONS

127.511. Monitoring and related recordkeeping and reporting requirements.
127.512. Operating permit terms and conditions.

127.513. Compliance certification.

127.514. General operating permits at Title V facilities.

127.515. Operating permits for portable sources at Title V facilities.
127.516. Permit shield.

PUBLIC NOTICE

127.521. Additional public participation provisions.

127.522. Operating permit application review by the EPA and affected states.
127.523. Public petitioners to the Administrator of the EPA.
127.524. Prohibition on default issuance.

ACID RAIN

127.531. Special conditions related to acid rain.

PERMIT MODIFICATIONS

127.541. Significant operating permit modifications.

127.542. Revising an operating permit for cause.

127.543. Reopening an operating permit for cause by the EPA.

Source
The provisions of this Subchapter G adopted November 25, 1994, effective November 26, 1994,
24 Pa.B. 5899, unless otherwise noted.

Cross References
This subchapter cited in 25 Pa. Code § 127.12b (relating to plan approval terms and conditions).

GENERAL

§ 127.501. Scope.

This subchapter describes the additional operating permit program requirements
applicable to Title V facilities which are in addition to the requirements in
Subchapter F (relating to operating permit requirements).

§ 127.502. Sources included within a Title V facility.

(a) For Title V facilities, the applicable requirements for stationary air contamination
sources in the Title V facility shall be included in the operating permit.

(b) Fugitive emissions from a Title V facility shall be included in the permit
application and the Title V permit in the same manner as stack emissions, regardless



of whether the source category in question is included in the list of sources

contained in the definition of Title V facility.

(c) Research and development facilities located at a Title V facility will not

be required to be included as part of the Title V facility. The emissions from a
research and development facility shall, in all cases, be aggregated with the emissions
of the Title V facility to determine whether the facility meets any of the

requirements of subparagraphs (i)—(iv) in the definition of a Title V facility.

§ 127.503. Application information.

The owner or operator shall include the following in the Title V permit application:
(1) Identifying information, including company name and address, or plant
name and address if different from the company name, owner’s name and agent
and telephone number and names of plant site manager/contact.

(2) A description of the source’s processes and products, by standard

industrial classification code, including those associated with each alternate
operating scenario identified by the source.

(3) The following emissions-related information:

(i) Emissions of air contaminants for which the facility is a Title V

facility, and emissions of regulated air pollutants. A permit application shall
describe emissions of regulated air pollutants emitted from a stationary air
contamination source. The Department may require additional information
related to the emissions of air contaminants sufficient to verify which
requirements are applicable to each source, and other information necessary

to collect permit fees owed under Subchapter I (relating to plan approval and
operating permit fees).

(i) Identification and description of the points of emissions described in
subparagraph (i) in sufficient detail to establish the basis for fees and applicability
of the Clean Air Act.

(iii) Emissions rates in tons per year and in terms necessary to establish
compliance consistent with the applicable emission limit and standard reference
test method.

(iv) The following information to the extent it is needed to determine or
regulate emissions: fuels, fuel use, raw materials, production rates and operating schedules.
(v) Identification and description of air pollution control equipment and
compliance monitoring devices or activities including enhanced monitoring
protocols required by 40 CFR Part 64 (relating to enhanced monitoring).

(vi) Limitations on source operation affecting emissions or work practice
standards, when applicable, for Title V regulated pollutants at each stationary
air contamination source.

(vii) Other information required by an applicable requirement, including
information related to stack height limitations developed under section 123

of the Clean Air Act (42 U.S.C.A. § 7423).

(viii) Calculations on which the information in subparagraphs (i)}—(vii) is based.
(4) The following air pollution control requirements:

(1) The citation and description of applicable requirements.

(i1) A description of or reference to an applicable test method for determining
compliance with each applicable requirement.

(5) Other specific information that may be necessary to implement and

enforce other applicable requirements of the act, the Clean Air Act, this article
or 40 CFR Part 70 (relating to state operating permit program) or to determine
the applicability of the requirements.

(6) An explanation of proposed exemptions from otherwise applicable requirements.
(7) Additional information as determined to be necessary by the Department

to define alternate operating scenarios identified by the source under

§ 127.447 (relating to alternate operating scenarios) or to define permit terms



and conditions implementing § 127.448 (relating to emissions trading at facilities
with Federally enforceable emission cap).

(8) A compliance plan for Title V facilities that contains the following
information:

(1) A description of the compliance status of each stationary air contamination
source with respect to applicable requirements.

(i1) A description as follows:

(A) A statement that the Title V facility will continue to comply with

the requirements, for applicable requirements with which the Title V facility
is in compliance.

(B) A statement that the Title V facility will meet the requirements on

a timely basis, for applicable requirements that will become effective during
the permit term.

(C) A narrative description of how the Title V facility will achieve
compliance with the requirements, for requirements for which the Title V
facility is not in compliance at the time of permit issuance.

(iii) A compliance schedule as follows:

(A) A statement that the Title V facility will continue to comply with

the requirements, for applicable requirements with which the Title V facility
is in compliance.

(B) A statement that the Title V facility will meet the requirements on

a timely basis, for applicable requirements that will become effective during
the permit term. A statement that the Title V facility will meet in a

timely manner applicable requirements that become effective during the
permit term will satisfy this provision, unless a more detailed schedule is
expressly required by the applicable requirement or the Department.

(C) A schedule of compliance that includes a schedule of remedial
measures, including an enforceable sequence of actions with milestones,
leading to compliance with applicable requirements for which the source
will be in noncompliance at the time of permit issuance including stipulated
penalties for failure to meet a milestone, for Title V facilities that are

not in compliance with the applicable requirements at the time of the permit
applications. This compliance schedule shall resemble and be at least

as stringent as that contained in a judicial consent decree or administrative
order to which the source is subject. This schedule of compliance will be
supplemental to, and will not sanction noncompliance with, the applicable
requirements on which it is based.

(iv) A schedule for submission of certified progress reports at least every

6 months for Title V facilities required to have a schedule of compliance to
remedy a violation.

(9) The compliance plan content requirements in this section shall apply
and be included in the acid rain portion of a compliance plan for an affected
Title V facility, except as specifically superseded by regulations promulgated
under Title IV of the Clean Air Act (42 U.S.C.A. §§ 7641 and 7642) with
regard to the schedule and methods the source will use to achieve compliance
with the acid rain emissions limitations.

(10) A requirement for compliance certification, including the following:

(1) A certification of compliance with applicable requirements by a
responsible official consistent with § 127.513 (relating to compliance certification)
and section 114(a)(3) of the Clean Air Act (42 U.S.C.A.

§ 7414(a)(3)).

(1) A statement of methods used for determining compliance, including

a description of monitoring, recordkeeping and reporting requirements and
test methods.

(iii) A schedule for submission of compliance certification during the



permit term, to be submitted at least annually or more frequently if specified

by the underlying applicable requirement or by the Department.

(iv) A statement indicating the Title V facility’s compliance status with

applicable enhanced monitoring and compliance certification requirements of

the Clean Air Act, the act or the regulations thereunder.

(11) A requirement for the use of Nationally-standardized forms for acid

rain portions of permit applications and compliance plans, as required by regulations
promulgated under Title IV of the Clean Air Act.

§ 127.504. Source category exemptions.

(a) A source located at a facility that is not a Title V facility, that is not an
affected source or that is not a solid waste incineration unit required to obtain a
permit under section 129(e) of the Clean Air Act (42 U.S.C.A. § 7429(e)) is
exempted from the obligation to obtain a Title V permit until the Administrator
of the EPA completes a rulemaking to determine how the program should be
structured for the sources and the appropriateness of permanent exemptions.
(b) In the case of nonmajor sources subject to a standard or other requirement
under section 111 or 112 of the Clean Air Act (42 U.S.C.A. §§ 7411 and 7412),
the Administrator of the EPA will determine whether to exempt the applicable
sources from the requirement to obtain a Title V permit at the time that the new
standard is promulgated.

(c) A source exempt from the requirement to obtain a permit under this section
may opt to apply for a permit under the Title V program.

(d) The following source categories are exempted from the obligation to
obtain a Title V permit:

(1) Sources and source categories that would be required to obtain a permit
solely because they are subject to 40 CFR Part 60, Subpart AAA (relating

to standards of performance for new residential wood heaters).

(2) Sources and source categories that would be required to obtain a permit
solely because they are subject to 40 CFR Part 61, Subpart M (relating to
National emission standard for asbestos) including 61.145 (relating to demolition
and renovation).

§ 127.505. Initial application submittal for Title V facilities.

(a) The owner or operator of a Title V facility shall submit the Title V operating
permit application within 120 days after the Department provides notice to

the owner or operator that the application is due or by November 27, 1995,
whichever is earlier.

(b) The Department will make a completeness determination within the timeframe
established under § 127.421(a) (related to review of applications).

(c) If the applicant submits a complete application within the time frames
required by this section and the Department fails to issue a permit through no
fault of the applicant, the Title V facility may continue to operate if the fees
required by Subchapter I (relating to plan approval and operating permit fees)
have been paid and the source is operated in conformance with the act, the Clean
Air Act and the regulations thereunder.

(d) The terms and conditions of an existing operating permit issued to the

source shall continue pending issuance of a permit under Title V.

(e) An applicant meeting the requirements of subsections (a) and (c) shall

have an application shield. The application shield shall cease if the source fails to
provide information requested by the Department which is necessary to evaluate
the Title V permit application.



PERMIT CONDITIONS

§ 127.511. Monitoring and related recordkeeping and reporting requirements.
(a) Each permit shall contain the following requirements with respect to
monitoring:

(1) Emissions monitoring and analysis procedures or test methods required
under the applicable requirements, including procedures and methods under
sections 114(a)(3) or 504(b) of the Clean Air Act (42 U.S.C.A. §§ 7414(a)(3)
and 7661¢(b)).

(2) When the applicable requirement does not require periodic testing or
instrumental or noninstrumental monitoring, which may consist of recordkeeping
designed to serve as monitoring, periodic monitoring sufficient to yield

accurate and reliable data from the relevant time that are representative of the
source’s compliance with the permit, as reported under subsection (c). The
monitoring requirements shall assure use of terms, test methods, units, averaging
periods and other statistical conventions are consistent with the applicable
requirement. Recordkeeping provisions may be sufficient to meet the requirements
of this subsection.

(3) Requirements concerning the use, maintenance and, when appropriate,
installation of monitoring equipment or methods, as necessary.

(b) With respect to recordkeeping, the permit shall incorporate applicable
recordkeeping requirements and require, when applicable, the following:

(1) Records of required monitoring information that include the following:

(i) The date, place as defined in the permit, and time of sampling or
measurements.

(i1) The dates the analyses were performed.

(iii) The company or entity that performed the analyses.

(iv) The analytical techniques or methods used.

(v) The results of the analyses.

(vi) The operating conditions as existing at the time of sampling or
measurement.

(2) Retention of records of the required monitoring data and supporting
information for at least 5 years from the date of the monitoring sample, measurement,
report or application. Supporting information includes calibration

and maintenance records and original strip-chart recordings for continuous
monitoring instrumentation, and copies of reports required by the permit.

(c) With respect to reporting, the permit shall incorporate the applicable
reporting requirements and require the following:

(1) Submittal of reports of required monitoring at least every 6 months.

Instances of deviations from permit requirements shall be clearly identified in
the reports. Required reports shall be certified by a responsible official.

(2) Reporting of deviations from permit requirements within the time

required by the terms and conditions of the permit including those attributable

to upset conditions as defined in the permit, the probable cause of the deviations
and corrective actions or preventive measures taken, except that sources

with continuous emission monitoring systems shall report according to the protocol
established and approved by the Department for the source.

§ 127.512. Operating permit terms and conditions.

(a) Each permit issued to a Title V facility shall, at a minimum, contain the
permit terms and conditions required by this section.

(b) The permit shall contain a severability clause to ensure the continued

validity of the various permit requirements in the event of a challenge to a portion
of the permit.



(¢) The permit shall contain provisions stating the following:

(1) The permittee shall comply with conditions of the operating permit.
Noncompliance with the permit constitutes a violation of the Clean Air Act and
the act and is grounds for one or more of the following:

(1) Enforcement action.

(1) Permit termination, revocation and reissuance or modification.

(iii) Denial of a permit renewal application.

(2) The need to halt or reduce activity is not a defense. It is not a defense

for a permittee in an enforcement action that it would have been necessary to
halt or reduce the permitted activity to maintain compliance with the conditions
of this permit.

(3) The permit may be modified, revoked, reopened and reissued or terminated
for cause. The filing of a request by the permittee for a permit modification,
revocation and reissuance, or termination, or of a notification of planned
changes or anticipated noncompliance does not stay a permit condition.

(4) The permit does not convey property rights of any sort, or an exclusive
privilege.

(5) The permittee shall furnish to the Department, within a reasonable

time, information that the Department may request in writing to determine
whether cause exists for modifying, revoking and reissuing, or terminating the
permit or to determine compliance with the permit. Upon request, the permittee
shall also furnish to the Department copies of records required to be kept

by the permit or, for information claimed to be confidential, the permittee may
furnish the records directly to the Administrator of the EPA along with a claim
of confidentiality.

(d) The permit shall contain a provision to ensure that a Title V facility pays

fees to the Department consistent with Subchapter I (relating to plan approval and
operating permit fees).

() The permit shall contain a provision stating that a permit revision is not
required, under approved economic incentives, marketable permits, emissions
trading and other similar programs or processes for changes that are provided for
in the permit.

(f) The permit shall contain terms and conditions for reasonably anticipated
operating scenarios identified by the source in its application and approved by the
Department. The terms and conditions:

(1) Shall require the source, when operating under the permit and contemporaneously
with making a change from one operating scenario to another, to

record in a permitting log at the permitted facility a record of the scenario

under which it is operating.

(2) Shall extend the permit shield described in § 127.516 (relating to permit
shield) to the terms and conditions under each operating scenario unless
precluded by the Clean Air Act or the regulations thereunder.

(3) Shall ensure that the terms and conditions of each alternative scenario

meet the applicable requirements and the requirements of this part.

(g) The permit shall contain terms and conditions, if the permit applicant
requests them, for the trading of emissions increases and decreases in the permitted facility,
to the extent that the applicable requirements provide for trading the

increases and decreases. The terms and conditions:

(1) Shall include the terms required by this article to determine compliance.

(2) Shall extend the permit shield described in § 127.516 to the terms and
conditions that allow the increases and decreases in emissions unless precluded
by the Clean Air Act and the regulations thereunder.

(3) Shall meet the applicable requirements and requirements of this article.

(h) The permit shall contain emission limits and standards, including those
operational requirements and limitations that assure compliance with the applicable



requirements at the time of permit issuance.

(1) The permit shall contain a requirement that the permittee develop an

accident release program consistent with the Clean Air Act and the regulations
thereunder.

(j) Except when precluded by the Clean Air Act, the regulations thereunder

or of this title, if the permit contains emission limitations for VOCs or PMio but
does not specifically limit the emissions of pollutants regulated under section 112
of the Clean Air Act (42 U.S.C.A. § 7412) the permit shall contain a requirement
that the permittee can modify the mixture of pollutants regulated under section
112 which are VOCs or PMioso long as the emission limitations of the permit
are not violated. The permittee shall keep a log which identifies the mixture of
pollutants regulated under section 112 and report the changes in the mixture of
pollutants regulated under section 112 with the next report required to be provided
to the Department.

§ 127.513. Compliance certification.

Title V permits shall contain the following elements with respect to compliance:
(1) Consistent with this article, compliance certification, testing, monitoring,
reporting and recordkeeping requirements sufficient to assure compliance

with the terms and conditions of the permit. Documents, including reports,
required by a Title V permit shall contain a certification by a responsible official.
(2) Inspection and entry requirements that require that, upon presentation

of credentials and other documents as may be required by law, the permittee
shall allow the Department or an authorized representative of the Department

to perform the following:

(i) Enter at reasonable times upon the permittee’s premises where a

Title V source is located or emissions-related activity is conducted, or where
records are kept under the conditions of the permit.

(i1) Have access to and copy or remove, at reasonable times, records

that are kept under the conditions of the permit.

(iii) Inspect at reasonable times facilities, equipment, including monitoring

and air pollution control equipment, practices or operations regulated or
required under the permit.

(iv) Sample or monitor at reasonable times substances or parameters for

the purpose of assuring compliance with the permit or applicable requirements
as authorized by the Clean Air Act, the act or the regulations adopted

under the Clean Air Act or the act.

(3) A schedule of compliance consistent with § 127.445 (relating to operating
permit compliance schedules).

(4) Progress reports consistent with the applicable schedule of compliance

to be submitted at least semiannually, or at a more frequent period if specified

in the applicable requirement or by the Department. The progress reports shall
contain the following:

(1) The dates for achieving the activities, milestones or compliance

required in the schedule of compliance, and dates when the activities, milestones
or compliance were achieved.

(i1) An explanation of why dates in the schedule of compliance were not

or will not be met, and the preventive or corrective measures adopted or proposed
to be adopted.

(5) Requirements for compliance certification with terms and conditions
contained in the permit, including emission limitations, standards or work practices.
Permits shall include the following:

(i) The frequency, not less than annually or more frequent periods as

specified in the applicable requirement or by the Department, of submissions

of compliance certifications.



(i1) A means of monitoring the compliance of the source with its emissions
limitations, standards and work practices, consistent with the requirements
of this article.

(iii) A requirement that the compliance certification include the following:
(A) The identification of each term or condition of the permit that is

the basis of the certification.

(B) The compliance status.

(C) The methods used for determining the compliance status of the

source, currently and over the reporting period.

(D) Whether compliance was continuous or intermittent.

(E) Other facts the Department may require to determine the compliance
status of the source.

(iv) A requirement that compliance certifications be submitted to the
Administrator of the EPA, as well as to the Department.

(v) Additional requirements as may be specified under sections

114(a)(3) and 504(b) of the Clean Air Act (42 U.S.C.A. §§ 7414(a)(3) and 7661(c).
(6) Other provisions the Department may require.

Cross References
This section cited in 25 Pa. Code § 127.503 (relating to application information).

§ 127.514. General operating permits at Title V facilities.

(a) In addition to the requirements of Subchapter H (relating to general plan
approvals and operating permits), a general permit shall comply with the requirements
applicable to other Title V facilities and shall identify criteria by which

sources may qualify for the general permit.

(b) The Department will grant the conditions and terms of the general permit

to sources that qualify. Notwithstanding the shield provisions of § 127.516 (relating
to permit shield), the source shall be subject to enforcement action for operation
without a Title V permit if the source is later determined not to qualify for

the conditions and terms of the general permit.

(c) A general permit will not be authorized for affected sources under the acid

rain program unless otherwise provided in regulations promulgated under Title [V
of the Clean Air Act (42 U.S.C.A. §§ 7641 and 7642).

§ 127.515. Operating permits for portable sources at Title V facilities.

(a) In addition to the requirements of Subchapter H (relating to general plan
approvals and operating permits), the operation of a source operating at multiple
temporary locations shall be temporary and involve at least one change of location
during the term of the permit.

(b) A facility subject to the requirements of Title IV of the Clean Air Act (42
U.S.C.A. §§ 7641 and 7642), relating to acid deposition control, will not be permitted
as a portable source.

(c) Permits for portable sources shall include the following:

(1) The conditions that will assure compliance with the applicable requirements

at the authorized locations.

(2) The requirements that the owner or operator notify the Department at

least 10 days in advance of each change in location.

(3) The conditions that assure compliance with the other provisions of this

article.

§ 127.516. Permit shield.

(a) Compliance with the conditions of the permit shall be deemed in compliance
with applicable requirements as of the date of permit issuance, if one of the
following applies:

(1) The applicable requirements are included and are specifically identified



in the permit.

(2) The Department, in acting on the permit application or revision, determines
in writing that other requirements specifically identified are not applicable

to the source, and the permit includes the determination or a concise

summary thereof.

(b) A Title V permit that does not expressly state that a permit shield exists
shall be presumed not to provide such a shield.

(c) Nothing in this section or in a Title V permit alters or affects the following:
(1) The provisions of section 303 of the Clean Air Act (42 U.S.C.A.

§ 7603) (emergency orders); including the authority of the Administrator of the
EPA under that section.

(2) The liability of an owner or operator of a source for a violation of an
applicable requirement prior to or at the time of permit issuance.

(3) The applicable requirements of the acid rain program, consistent with
section 408(a) of the Clean Air Act (42 U.S.C.A. § 7651g(a)).

(4) The ability of the EPA to obtain information from a source under section
114 of the Clean Air Act (42 U.S.C.A. § 7414).

Cross References
This section cited in 25 Pa. Code § 127.447 (relating to alternate operating scenarios); 25 Pa. Code
§ 127.448 (relating to emissions trading at facilities with Federally enforceable emissions cap); 25
Pa. Code § 127.449 (relating to de minimis emission increases); 25 Pa. Code § 127.450 (relating to
administrative operating permit amendments); 25 Pa. Code § 127.462 (relating to minor operating
permit modifications); 25 Pa. Code § 127.512 (relating to operating permit terms and conditions); and
25 Pa. Code § 127.514 (relating to general operating permits at Title V facilities).

PUBLIC NOTICE

§ 127.521. Additional public participation provisions.

(a) In addition to the other requirements of this chapter, permit proceedings

for Title V facilities shall follow the provisions of this section related to public
notice.

(b) Notice shall be given by publication by the permit applicant in a newspaper
of general circulation in the area where the source is located and by the
Department in the Pennsylvania Bulletin and to persons on a mailing list developed
by the Department, including those who request in writing to be on the list;

and by other means if necessary to assure adequate notice to the affected public.
(c) The notice shall identify:

(1) The Title V facility.

(2) The name and address of the applicant or permittee.

(3) The name and address of the Department regional office processing the permit.
(4) The activity involved in the permit action.

(5) The emissions change involved in a permit modification.

(6) The name, address and telephone number of a person from whom

interested persons may obtain additional information, including copies of the
permit draft, the application, relevant supporting materials and other materials
available to the Department that are relevant to the permit decision.

(7) A brief description of the comment procedures required by this article.

(8) The time and place of a hearing that may be held, including a statement

of procedures to request a hearing, unless a hearing has already been scheduled.
(d) The Department will provide the notice and opportunity for participation

by affected states as is provided by § 127.522 (relating to operating permit
application review by the EPA and affected states).

(e) The Department will provide at least 30 days for public comment and will
give notice of a public hearing at least 30 days in advance of the hearing.

(f) The Department will keep a record of the commentators and also of the
issues raised during the public participation process so that the Administrator of



the EPA may fulfill his obligation under section 505(b)(2) of the Clean Air Act
(42 U.S.C.A. § 7661d(b)(2)) to determine whether a citizen petition may be
granted. The records will be available to the public.

§ 127.522. Operating permit application review by the EPA and affected states.
(a) The Department will provide to the Administrator of the EPA a copy of

each permit application, including an application for permit modification, each
proposed permit and each final Title V permit. The applicant may be required by
the Department to provide a copy of the permit application, including the compliance
plan, directly to the Administrator of the EPA. Upon agreement with the
Administrator of the EPA, the Department may submit to the Administrator of the
EPA a permit application summary form and relevant portions of the permit
application and compliance plan, in place of the complete permit application and
compliance plan. To the extent practicable, the preceding information shall be
provided in computer-readable format compatible with the EPA’s National database
management system.

(b) As authorized by the Clean Air Act and the regulations thereunder, the
Administrator of the EPA may waive the requirements of subsections (a) and (d)
for a category of sources, including a class, type or size within the category, other
than Title V facilities according to one of the following:

(1) By regulation for a category of sources Nationwide.

(2) At the time of approval of the Commonwealth program for a category

of sources covered by the operating permit program.

(¢) The Department will keep the records for 5 years and submit to the
Administrator of the EPA information the Administrator of the EPA may reasonably
require to ascertain whether the Commonwealth’s program complies with

the Clean Air Act.

(d) The Department will give notice of each proposed permit to a State within

50 miles of the Title V facility and any contiguous State whose air quality may

be affected on or before the time that the Department provides this notice to the
public.

(e) The Department, as part of the submittal of the proposed permit to the
Administrator of the EPA, or as soon as possible after the submittal for minor
permit modification, will notify the Administrator of the EPA and any state within
50 miles of the Title V facility and any contiguous State whose air quality may

be affected in writing of the refusal by the Department to accept the recommendations
for the proposed permit that the state within 50 miles of the Title V facility

and any contiguous State whose air quality may be affected submitted during

the public or state’s review period. The notice shall include the Department’s
reasons for not accepting the recommendation. The Department is not required to
accept recommendations that are not based on applicable requirements or the
requirements of this part.

(f) As required by the Clean Air Act and the regulations thereunder, the
Administrator of the EPA will object to the issuance of a proposed permit determined
by the Administrator of the EPA not to be in compliance with applicable
requirements. A permit for which an application shall be transmitted to the
Administrator of the EPA under this section will not be issued if the Administrator
of the EPA objects to its issuance in writing within 45 days of receipt of the
proposed permit and the necessary supporting information. The final permit shall
be provided to EPA upon issuance if material substantive changes are made to the
proposed permit. If the EPA objects to issuance of the permit within 45 days, the
permit will be revoked.

(g) As required by the Clean Air Act and the regulations thereunder, an EPA
objection under this section shall include a statement of the Administrator of the
EPA’s reasons for objection and a description of the terms and conditions that the



permit shall include to respond to the objections. The Administrator of the EPA
will provide the permit applicant a copy of the objection.

(h) The failure of the Department to do one or more of the following also
constitutes grounds for an objection:

(1) Comply with subsections (a)—(e).

(2) Submit information necessary to review adequately the proposed permit.

(3) Process the permit under the procedures of this subchapter except for

minor permit modifications.

(1) If the Department fails, within 90 days after the date of an objection under
subsection (f), to revise and submit a proposed permit in response to the objection,
the Administrator of the EPA will issue or deny the permit in accordance

with the requirements of the Federal program promulgated under Title V of the
Clean Air Act (42 U.S.C.A. §§ 7661—76611).

Cross References
This section cited in 25 Pa. Code § 127.523 (relating to public petitioners to the administrator of the EPA).

§ 127.523. Public petitioners to the Administrator of the EPA.

(a) As provided by the Clean Air Act and the regulations thereunder, if the
Administrator of the EPA does not object in writing under § 127.522(f)—(h)
(relating to operating permit application review by the EPA and affected states),
a person may petition the Administrator of the EPA within 60 days after the expiration
of the Administrator of the EPA’s 45-day review period to make the objection.
(b) The petition shall be based only on objections to the permit that were

raised with reasonable specificity during the public comment period, unless the
petitioner demonstrates that it was impracticable to raise the objections within the
period, or unless the grounds for the objection arose after the period.

(c) If the Administrator of the EPA objects to the permit as a result of a petition
filed under this section, the Department will suspend the permit until the

EPA’s objection has been resolved, except that a petition does not stay the effectiveness
of a permit or its requirements if the permit was issued after the end of

the 45-day review period and prior to an EPA objection.

(d) If the Department has issued a permit prior to receipt of an EPA objection
under this section, the Administrator of the EPA as authorized by the Clean Air
Act and the regulations thereunder, may modify, terminate or revoke the permit
and the Department may thereafter issue only a revised permit that satisfies the
EPA’s objection.

(e) In any case, the source will not be in violation of the requirement to have
submitted a timely and complete application.

§ 127.524. Prohibition on default issuance.

An operating permit will not be issued to a Title V facility until the states

within 50 miles of the Title V facility, any contiguous state whose air quality may
be affected and the EPA have had an opportunity to review the proposed permit
as required under this subchapter.

ACID RAIN

§ 127.531. Special conditions related to acid rain.

(a) This section describes the permit program for acid deposition control in

accordance with Titles IV and V of the Clean Air Act (42 U.S.C.A. §§ 7641 and

7642 and 7661—7661f). The provisions of this section shall be interpreted in a

manner consistent with the Clean Air Act and the regulations thereunder.

(b) The owner or operator or the designated representative of each affected

source under section 405 of the Clean Air Act (42 U.S.C.A. § 7651d) shall submit a permit
application and compliance plan for the affected source to the



Department within 120 days from notice by the Department to submit an application
but no later than January 1, 1996, for sulfur dioxide, and no later than

January 1, 1998, for NOx, that meets the requirements of this chapter, the Clean
Air Act and the regulations thereunder.

(c) In the case of affected sources for which an application and plan are

timely received, the permit application and the compliance plan, including
amendments thereto, shall be binding on the owner or operator or the designated
representative of the owner or operator and shall be enforceable as a permit for
purposes of this section until a permit is issued by the Department.

(d) A permit issued under this section shall require the source to achieve
compliance as soon as possible but no later than the date required by the Clean
Air Act or the regulations thereunder for the source.

(e) At any time after the submission of a permit application and compliance
plan, the applicant may submit a revised application and compliance plan. In
considering a permit application and compliance plan under this section, the
Department will coordinate with the Pennsylvania Public Utility Commission
consistent with the requirements established by the EPA.

(f) In addition to the other requirements of this chapter, permits issued under
this section shall prohibit the following:

(1) Annual emissions of sulfur dioxide in excess of the number of allowances

to emit sulfur dioxide that the owner or operator or designated representative
holds for the unit.

(2) Exceeding applicable emission rates or standards, including ambient air
quality standards.

(3) The use of an allowance prior to the year for which it is allocated.

(4) Contravention of other provisions of the permit.

(g) Each permit issued to a source under Title IV of the Clean Air Act shall
contain a condition prohibiting emissions exceeding any allowances that the
source lawfully holds under Title IV of the Clean Air Act or the regulations
thereunder.

(1) A permit revision will not be required for increases in emissions that

are authorized by allowances acquired pursuant to the acid rain program, if the
increases do not require a permit revision under another applicable requirement.
(2) A limit will not be placed on the number of allowances held by the

source. The source may not, however, use allowances as a defense to noncompliance
with another applicable requirement.

(3) An allowance shall be accounted for according to the procedures established
in regulations promulgated under Title IV of the Clean Air Act.

PERMIT MODIFICATIONS
§ 127.541. Significant operating permit modifications.
(a) Significant modification procedures shall be used for applications requesting
permit modifications that do not qualify as minor permit modifications or as
administrative amendments.
(b) Significant permit modifications shall meet the requirements of this
article, including those for applications, public participation, review by affected
and contiguous states and review by the EPA, as they apply to permit issuance
and permit renewal. The Department will implement this review process to complete
review on the majority of significant permit modifications within 9 months
after receipt of a complete application.

§ 127.542. Revising an operating permit for cause.

(a) Each issued permit shall include provisions specifying the conditions

under which the permit will be reopened prior to the expiration of the permit. A
permit shall be revised under one or more of the following circumstances:



(1) Additional applicable requirements under the Clean Air Act or the act
become applicable to a Title V facility with a remaining permit term of 3 or

more years. The revision shall be completed within 18 months after promulgation
of the applicable requirement. The revision is not required if the effective

date of the requirement is later than the date on which the permit is due to

expire, unless the original permit or its terms and conditions has been extended.
(2) Additional requirements, including excess emissions requirements,

become applicable to an affected source under the acid rain program. Upon
approval by the Administrator of the EPA, excess emissions offset plans shall

be deemed to be incorporated into the permit.

(3) The Department or the EPA determines that the permit contains a mistake

or that inaccurate statements were made in establishing the emissions

standards or other terms or conditions of the permit.

(4) The Administrator of the EPA or the Department determines that the

permit will be revised or revoked to assure compliance with the applicable requirements.
(b) Proceedings to revise a permit shall follow the same procedures as apply

to initial permit issuance and shall affect only parts of the permit for which cause
to revise exists. The revision shall be made as expeditiously as practicable.

§ 127.543. Reopening an operating permit for cause by the EPA.

(a) As required by the Clean Air Act and the regulations thereunder, if the
Administrator of the EPA finds that cause exists to terminate, modify or revoke
and reissue a permit, the Administrator of the EPA will notify the Department and
the permittee of the findings in writing.

(b) The Department will, within 90 days after receipt of the notification, forward
to the EPA a proposed determination of termination, modification or revocation
and reissuance, as appropriate. The Administrator of the EPA may extend

this 90-day period for an additional 90 days if the Administrator finds that a new
or revised permit application is necessary or that the Department requires the
permittee to submit additional information.

(c) As required by the Clean Air Act and the regulations thereunder, the
Administrator of the EPA will review the proposed determination from the
Department within 90 days of receipt.

(d) The Department has 90 days from receipt of an EPA objection to resolve

an objection that the EPA makes and to terminate, modify or revoke and reissue
the permit in accordance with the Administrator of the EPA’s objection.

(e) If the Department fails to submit a proposed determination under subsection
(b) or fails to resolve an objection under subsection (d), the Administrator of

the EPA will terminate, modify or revoke and reissue the permit after taking the
following actions:

(1) Providing at least 30 days notice to the permittee in writing of the reasons
for the proposed action. This notice may be given during the procedures

in subsections (a)—(d).

(2) Providing the permittee an opportunity for comment on the Administrator

of the EPA’s proposed action and an opportunity for a hearing.

Subchapter H. GENERAL PLAN APPROVALS AND OPERATING PERMITS

GENERAL

Sec.
127.601. Scope.
ISSUANCE OF GENERAL PLAN APPROVAL AND GENERAL
OPERATING PERMITS
127.611. General plan approvals and general operating permits.
127.612. Public notice and review period.



USE OF GENERAL PLAN APPROVALS AND PERMITS

127.621. Application for use of general plan approvals and general operating permits.
127.622. Compliance with general plan approvals and general operating permit conditions.

ISSUANCE OF PLAN APPROVALS AND OPERATING PERMITS FOR
PORTABLE SOURCES

127.631. General plan approvals and operating permits for portable sources.
127.632. Public notice and review period.

USE OF PLAN APPROVALS AND OPERATING PERMITS FOR
PORTABLE SOURCES

127.641. Application for use of plan approvals and operating permits for portable sources.
127.642. Compliance with general plan approvals and operating permits for portable sources.

Source
The provisions of this Subchapter H adopted November 25, 1994, effective November 26, 1994,
24 Pa.B. 5899, unless otherwise noted.

Cross References
This subchapter cited in 25 Pa. Code § 127.3 (relating to operational flexibility); 25 Pa. Code
§ 127.514 (relating to general operating permits of Title V facilities); and 25 Pa. Code § 127.515
(relating to operating permits for portable sources at Title V facilities).

GENERAL
§ 127.601. Scope.

This subchapter establishes the procedure for issuance of general plan approvals
and operating permits and plan approval and operating permits for sources
operating at multiple temporary locations.

ISSUANCE OF GENERAL PLAN APPROVAL AND GENERAL
OPERATING PERMITS

§ 127.611. General plan approvals and general operating permits.

(a) The Department may issue or modify a general plan approval or general
operating permit for any category of stationary air contamination source if the
Department determines that sources in the category are similar and can be
adequately regulated using standardized specifications and conditions.

(b) Prior to issuance or modification, the Department will provide an opportunity
for public notice and comment as provided in § 127.612 (relating to public
notice and review period).

(c) Upon issuance or modification of a general plan approval or general
operating permit, the Department will publish a notice in the Pennsylvania Bulletin
of the issuance of the new or modified general plan approval or permit.

§ 127.612. Public notice and review period.

(a) The Department will provide notice and an opportunity to comment on a
proposed general plan approval or general operating permit. The notice will be
published in the Pennsylvania Bulletin and in six newspapers of general circulation,
one in the area of each Department regional office. The notice will also be

sent to the EPA and to Ohio, West Virginia, Virginia, Maryland, Delaware, New
Jersey and New York.

(b) The notice will, at a minimum, include the following:

(1) A description of the category of sources to which the general plan

approval or general operating permit applies.



(2) The performance standards or emission limits applicable to each

source.

(3) The monitoring, recordkeeping and reporting requirements applicable

to each source.

(4) The fee required to be paid to operate under the general plan approval

or general operating permit.

(5) The duration of the general plan approval or general operating permit.

(6) The name, address and telephone number of the individual from whom

a copy of the general plan approval or general operating permit along with
supporting documentation may be obtained.

(7) The time period for receipt of public comments, which shall be a minimum
of 45 days.

(c) The Department will retain each comment received on a proposed general
plan approval or general operating permit.

(d) The Department will publish notice of the issuance of each general plan
approval and general operating permit in the Pennsylvania Bulletin after the following
conditions have been met:

(1) The requirements for notice contained in subsections (a) and (b) have
been met.

(2) A determination has been made by the Department that the sources in

a category are similar and can be adequately regulated using standardized
specifications and conditions.

Cross References
This section cited in 25 Pa. Code § 127.611 (relating to general plan approvals and general operating
permits); 25 Pa. Code § 127.702 (relating to plan approval fees); 25 Pa. Code § 127.703 (relating
to operating permit fees under Subchapter F); and 25 Pa. Code § 127.704 (relating to Title V
operating permit fees under Subchapter G).

USE OF GENERAL PLAN APPROVALS AND PERMITS

§ 127.621. Application for use of general plan approvals and general
operating permits.

(a) A stationary source proposing to use a general plan approval or general
operating permit shall notify the Department on a form provided by the Department
and receive prior written approval from the Department prior to operating

under the general plan approval or general operating permit.

(b) The application required by this section shall be either hand delivered or
transmitted by certified mail return receipt requested.

(c) The Department will take action on the application within 30 days of

receipt.

§ 127.622. Compliance with general plan approvals and general operating
permit conditions.

(a) A stationary source operating under a general plan approval or general
operating permit shall comply with the terms and conditions of the general plan
approval or general operating permit.

(b) Unless precluded by the Clean Air Act or the regulations thereunder, the
permit shield shall apply to general operating permits approved for use at a Title
V facility.

ISSUANCE OF PLAN APPROVALS AND OPERATING PERMITS FOR
PORTABLE SOURCES

§ 127.631. General plan approvals and operating permits for portable sources.



(a) The Department may issue a plan approval or operating permit to a source

or modify a plan approval or operating permit issued to a source operating at
multiple temporary locations if the Department determines that the source can be
adequately regulated using standardized specifications and conditions.

(b) Prior to issuance or modification, the Department will provide an opportunity
for public notice and comment as provided in § 127.632 (relating to public
notice and review period).

(c) Upon issuance of a plan approval or operating permit to a source or
modification of a plan approval or operating permit issued to a source operating
at multiple temporary locations, the Department will publish a notice in the
Pennsylvania Bulletin of the issuance of the new or modified plan approval or
permit to a source operating at multiple temporary locations.

§ 127.632. Public notice and review period.

(a) The Department will provide notice and an opportunity to comment on a
proposed plan approval or operating permit to a source operating at multiple temporary locations.
The notice will be published in the Pennsylvania Bulletin and

in six newspapers of general circulation in the area of each Department regional
office. The notice will also be sent to the EPA and to Ohio, West Virginia, Virginia,
Maryland, Delaware, New Jersey and New York.

(b) The notice will, at a minimum, include the following:

(1) A description of the source to which the plan approval or operating

permit to a source operating at multiple temporary locations applies.

(2) The performance standards or emission limits applicable to the source.

(3) The monitoring, recordkeeping and reporting requirements applicable

to the source.

(4) The fee required to be paid to operate under the plan approval or operating
permit to a source operating at multiple temporary locations.

(5) The duration of the plan approval or operating permit to a source operating

at multiple temporary locations.

(6) The name, address and telephone number of the individual from whom

a copy of the plan approval or operating permit to a source operating at multiple
temporary locations along with supporting documentation may be

obtained.

(7) The time period for receipt of public comments, which shall be a minimum

of 45 days.

(c) The Department will retain each comment received on a proposed plan

approval or operating permit to a source operating at multiple temporary locations.
(d) The Department will publish notice of the issuance of each plan approval

and operating permit to a source operating at multiple temporary locations in the
Pennsylvania Bulletin following the requirements for notice contained in subsections (a) and (b).

Cross References
This section cited in 25 Pa. Code § 127.631 (relating to general plan approvals and operating permits
for portable sources); 25 Pa. Code § 127.702 (relating to plan approval fees); 25 Pa. Code
§ 127.703 (relating to operating permit fees under Subchapter F); and 25 Pa. Code § 127.704 (relating
to Title V operating permit fees under Subchapter G).

USE OF PLAN APPROVALS AND OPERATING PERMITS FOR PORTABLE SOURCES

§ 127.641. Application for use of plan approvals and operating permits

for portable sources.

(a) A source proposing to use a plan approval or an operating permit for a
portable source shall notify the Department on a form provided by the Department
and receive prior written approval from the Department prior to operating



under the plan approval and operating permit for portable sources.

(b) For applications for sources operating at multiple temporary locations the
following apply:

(1) A separate application form and fee may be required to be submitted

for each location.

(2) The applicant shall notify the Department and the municipality where

the operation shall take place in advance of each change in location.

(c) The application required by this section shall be either hand delivered or
transmitted by certified mail return receipt requested.

(d) The Department will take action on the application within 30 days of receipt.

§ 127.642. Compliance with general plan approvals and operating permits
for portable sources.

(a) A portable source operating under a general plan approval or general

operating permit for the portable source shall comply with the terms and conditions
of the general plan approval or operating permit for the portable source.

(b) Unless precluded by the Clean Air Act or the regulations thereunder, the

permit shield shall apply to general operating permits for portable sources
approved for use at a Title V facility.

Subchapter I. PLAN APPROVAL AND OPERATING PERMIT FEES
Sec.
127.701. General provisions.
127.702. Plan approval fees.
127.703. Operating permit fees under Subchapter F.
127.704. Title V operating permit fees under Subchapter G.
127.705. Emission fees.
127.706. Philadelphia County and Allegheny County financial assistance.
127.707. Failure to pay fee.

Source
The provisions of this Subchapter I adopted November 25, 1994, effective November 26, 1994, 24
Pa.B. 5899, unless otherwise noted.

Cross References
This subchapter cited in 25 Pa. Code § 127.403 (relating to permitting of sources operating lawfully
without a permit; 25 Pa. Code § 127.446 (relating to operating permit duration); 25 Pa. Code
§ 127.503 (relating to application information); 25 Pa. Code § 127.505 (relating to initial application
submittal for Title V facilities); and 25 Pa. Code § 127.512 (relating to operating permit terms and
conditions).

§ 127.701. General provisions.

(a) This subchapter establishes fees to cover the direct and indirect costs of
administering the air pollution control planning process, operating permit program
required by Title V of the Clean Air Act (42 U.S.C.A. §§ 7661—76611),

other requirements of the Clean Air Act, the indirect and direct costs of administering
the Small Business Stationary Source Technical and Environmental Compliance
Assistance Program, Compliance Advisory Committee and the Office of

Small Business Ombudsman and the costs to support the air pollution control
program authorized by the act.

(b) The fees collected shall be deposited into the Clean Air Fund established
under section 9.2 of the act (35 P. S. § 4009.2).

(c) Fees collected to implement the requirements of Title V of the Clean Air

Act and the Small Business Stationary Source Technical and Environmental
Compliance Assistance, Compliance Advisory Committee and the Office of Small
Business Ombudsman shall be deposited into a restricted revenue account within
the Clean Air Fund.

§ 127.702. Plan approval fees.



(a) Each applicant for a plan approval shall, as part of the plan approval
application, submit the application fee required by this section to the Department.
(b) Except as provided in subsections (c)—(g) a source requiring approval

under Subchapter B (relating to plan approval requirements) shall pay a fee equal
to:

(1) Seven hundred fifty dollars for applications filed during the 1995—

1999 calendar years.

(2) Eight hundred fifty dollars for applications filed during the 2000—

2004 calendar years.

(3) One thousand dollars for applications filed for the calendar years beginning
in 2005.

(c) A source requiring approval under Subchapter E (relating to new source
review) shall pay a fee equal to:

(1) Three thousand five hundred dollars for applications filed during the
1995—1999 calendar years.

(2) Four thousand three hundred dollars for applications filed during the
2000—2004 calendar years.

(3) Five thousand three hundred dollars for applications filed beginning in 2005.
(d) A source subject to standards adopted under Chapter 122 (relating to

national standards of performance for new stationary sources) or to standards
adopted under Chapter 124 (relating to national emission standards for hazardous
air pollutants) shall pay a fee equal to:

(1) One thousand two hundred dollars for applications filed during the
1995—1999 calendar years.

(2) One thousand four hundred dollars for applications filed during the
2000—2004 calendar years.

(3) One thousand seven hundred dollars for applications filed beginning in

2005.

(e) A source subject to § 127.35(¢c), (d) or (h) (relating to maximum achievable
control technology standards for hazardous air pollutants) shall pay a fee

equal to:

(1) Five thousand five hundred dollars for applications filed during the
1995—1999 calendar years.

(2) Six thousand seven hundred dollars for applications filed during the
2000—2004 calendar years.

(3) Eight thousand dollars for applications filed beginning in 2005.

(f) A source requiring approval under Subchapter D (relating to prevention of
significant deterioration of air quality) shall pay a fee equal to:

(1) Fifteen thousand dollars for applications filed during the 1995—1999
calendar years.

(2) Eighteen thousand five hundred dollars for applications filed during the
2000—2004 calendar years.

(3) Twenty-two thousand seven hundred dollars for applications filed

beginning in 2005.

(g) Except as provided in subsection (h), the source proposing a minor modification
of a plan approval, extension of a plan approval, and transfer of a plan

approval due to a change of ownership, shall pay a fee equal to:

(1) Two hundred dollars for applications filed during the 1995—1999 calendar years.
(2) Two hundred thirty dollars for applications filed during the 2000—

2004 calendar years.

(3) Three hundred dollars for applications filed beginning in 2005.

(h) The modification of a plan approval that includes the reassessment of a
control technology determination or of the ambient impacts of the source will not
be considered a minor modification of the plan approval.

(i) The Department may establish application fees for general plan approvals



and plan approvals for sources operating at multiple temporary locations which
will not be greater than the fees established by subsection (b). These fees shall be
established at the time the plan approval is issued and will be published in the
Pennsylvania Bulletin as provided in §§ 127.612 and 127.632 (relating to public
notice and review period).

§ 127.703. Operating permit fees under Subchapter F.

(a) Each applicant for an operating permit, which is not a Title V facility,

shall, as part of the operating permit application and as required on an annual
basis, submit the fees required by this section to the Department. These fees apply
to the extension, modification, revision, renewal and reissuance of each operating
permit or part thereof.

(b) The fee for processing an application for an operating permit is:

(1) Two hundred fifty dollars for applications filed during the 1995—1999
calendar years.

(2) Three hundred dollars for applications filed during the 2000—2004

calendar years.

(3) Three hundred seventy-five dollars for applications filed for the calendar
years beginning in 2005.

(¢) The annual operating permit administration fee is:

(1) Two hundred fifty dollars for applications filed during the 1995—1999
calendar years.

(2) Three hundred dollars for applications filed during the 2000—2004

calendar years.

(3) Three hundred seventy-five dollars for applications filed during the

years beginning in 2005.

(d) The Department may establish application fees for general operating permits
and operating permits for sources operating at multiple temporary locations
which will not be greater than the fees established by this section. These fees
shall be established at the time the operating permit is issued and will be published
in the Pennsylvania Bulletin as provided in §§ 127.612 and 127.632 (relating

to public notice and review period).

§ 127.704. Title V operating permit fees under Subchapter G.

(a) Each applicant for an operating permit, which is a Title V facility, shall,

as part of the operating permit application and as required on an annual basis,
submit the fees required by this section to the Department. These fees apply to
the extension, modification, revision, renewal and reissuance of each operating
permit or part thereof.

(b) The fee for processing an application for an operating permit is:

(1) Five hundred dollars for applications filed during the 1995—1999 calendar

years.
(2) Six hundred fifteen dollars for applications during the 2000—2004 calendar
years.

(3) Seven hundred fifty dollars for applications filed during the calendar

years beginning in 2005.

(¢) The annual operating permit administration fee to be paid by a facility

identified in subparagraph (iv) of the definition of a Title V facility in § 121.1

(relating to definitions) is:

(1) Six hundred fifteen dollars for applications filed during the 2000—

2004 calendar years.

(2) Seven hundred fifty dollars for applications filed during the years beginning in 2005.
(d) The Department may establish application fees for general operating permits

and operating permits for sources operating at multiple temporary locations



which will not be greater than the fees established by this section. These fees

shall be established at the time the operating permit is issued and will be published
in the Pennsylvania Bulletin as provided in §§ 127.612 and 127.632 (relating

to public notice and review period).

§ 127.705. Emission fees.

(a) The owner or operator of a Title V facility including Title V facilities

located in Allegheny County and Philadelphia County, except a facility identified
in subparagraph (iv) of the definition of a Title V facility in § 121.1 (relating to
definitions), shall pay an annual Title V emission fee of $37 per ton for each ton
of a regulated pollutant actually emitted from the facility. The owner or operator
will not be required to pay an emission fee for emissions of more than 4,000 tons
of each regulated pollutant from the facility. Sources located in Philadelphia
County and Allegheny County shall pay the emission fee to the county program
if the county Title V program has received approval under section 12 of the act
(35P. S. §4012) and § 127.706 (relating to Philadelphia County and Allegheny
County financial assistance).

(b) From November 26, 1994, through 1999, the owner or operator of a phase

I affected unit or an active substitution unit as defined by Title IV of the Clean
Air Act (42 U.S.C.A. §§ 7641 and 7642) shall pay an annual emission fee of $14
per ton for each ton of a regulated pollutant actually emitted from the unit. The
owner or operator will not be required to pay an emission fee for emissions of
more than 4,000 tons of each regulated pollutant from the facility. Sources
located in Philadelphia County and Allegheny County shall pay the emission fee
to the county program if the county Title V program has received approval under
section 12 of the act (35 P. S. § 4012), and § 127.706. Beginning in the year
2000, sources covered by this subsection shall pay the fees established in subsection
(a). The other provisions of this subsection notwithstanding, the owner or
operator of a phase I affected unit or an active substitution unit as defined by Title
IV of the Clean Air Act will not be required to pay more than $148,000 plus the
increase established by subsection (e) for each regulated pollutant emitted from a
Title V facility. Substitution units identified as conditional substitution units by
the owner or operator shall pay the emission fee established by subsection (a).
(c) The emissions fees required by this section shall be due on or before September
1 of each year for emissions from the previous calendar year. The fees

required by this section shall be paid for emissions occurring in calendar year
1994 and for each calendar year thereafter.

(d) As used in this section, the term ‘‘regulated pollutant’ means a VOC,

each pollutant regulated under sections 111 and 112 of the Clean Air Act (42
U.S.C.A. §§ 7411 and 7412) and each pollutant for which a National ambient air
quality standard has been promulgated, except that carbon monoxide shall be
excluded from this reference.

(e) The emission fee imposed under subsection (a) shall be increased in each
year after November 26, 1994, by the percentage, if any, by which the Consumer
Price Index for the most recent calendar year exceeds the Consumer Price Index
for the previous calendar year. For purposes of this subsection:

(1) The Consumer Price Index for a calendar year is the average of the
Consumer Price Index for All-Urban Consumers, published by the United

States Department of Labor, as of the close of the 12-month period ending on
August 31 of each calendar year.

(2) The revision of the Consumer Price Index which is most consistent

with the Consumer Price Index for calendar year 1989 shall be used.

§ 127.706. Philadelphia County and Allegheny County financial assistance.



(a) Philadelphia and Allegheny Counties shall submit their local air pollution
control program including Title V operating permit program implementation plan
to the Department for review and approval. The plan shall include the elements
necessary for approval of a Title V program under the Clean Air Act and shall be
consistent with the Department’s regulations for implementation of the air pollution
control program including Title V operating permit program.

(b) On an annual basis according to a schedule established by the Department,
Philadelphia County and Allegheny County shall submit a description of

the implementation of the local air pollution control program including the Title

V operating permit program in the county along with a detailed accounting of the
costs of implementation.

(c) On an annual basis according to a schedule established by the Department,

the Department may provide payment of a portion of the Title V emission

fees collected by the Department as necessary, appropriate and available to Philadelphia
and Allegheny Counties to assist in implementation of the Title V operating

permit program in the counties. The Department may withhold this financial
assistance if the county has not implemented the Title V program in the

manner required by this section.

(d) The fees imposed by Philadelphia and Allegheny Counties shall be deposited

in a restricted account established by the governing body authorizing the

local program for use by that program to implement the provisions of the act for
which they are responsible. The governing body shall annually submit to the
Department an audit of the account in order to insure that the funds were properly spent.

Cross References
This section cited in 25 Pa. Code § 127.705 (relating to emission fees).

§ 127.707. Failure to pay fee.

An air contamination source that fails to pay the fees within the time frame
established by the act or by this chapter shall pay a penalty of 50% of the fee
amount, plus interest on the fee amount computed in accordance with 26
U.S.C.A. § 6621(a)(2) (relating to determination of rate of interest) from the date
the fee was required to be paid. In addition, the source may have its operating
permit terminated or suspended. The fee, penalty and interest may be collected
following the process for assessment and collection of a civil penalty contained
in section 9.1 of the act (35 P. S. § 4009.1).

Subchapter J. GENERAL CONFORMITY
Sec.
127.801. Purpose.
127.802. Adoption of standards.

Source
The provisions of this Subchapter J adopted November 8, 1996, effective November 9, 1996, 26
Pa.B. 5374, unless otherwise noted.

§ 127.801. Purpose.

This subchapter adopts the general conformity rule promulgated by the EPA

under section 176(c) of the Clean Air Act (42 U.S.C.A. § 7506(c)) and the regulations

codified at 40 CFR Part 93, Subpart B (relating to determining uniformity

of general Federal actions to state or Federal implementation plans), with respect

to the conformity of general Federal actions to the Commonwealth’s State Implementation Plan.

§ 127.802. Adoption of standards.

The general conformity rule promulgated in 40 CFR Part 93, Subpart B (relating
to determining conformity of general Federal actions to state or Federal
implementation plans), by the Administrator of the EPA under section 176(c) of



the Clean Air Act (42 U.S.C.A. § 7506(c)) is adopted in its entirety by the
Department and incorporated herein by reference.
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