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Executive Summary of Action Items and Recommendations

Hearing Issues:  Concerns were raised about the Department’s open house approach to public meetings, where multiple stations are set up and interested citizens can talk directly to an individual, their properties can be located on a map, and they can learn if they were to be undermined and when, and what their legal rights are.  The change in format was an attempt to improve the means to communicate the nature of the permit to the affected parties and many feel that it has proven to be successful in that regard.  However, if specifically requested, DEP should arrange to hold a traditional public hearing in addition to a public information meeting.
Regarding the situation in which the cost of the hall used for the public meeting was billed to the citizens group, we agree that efforts need to be made to minimize the cost to either the Commonwealth or the requesting organization.  In order to avoid future miscommunication, DEP should formalize and advertise this policy.
EJ Concerns:  Council will follow up with DEP’s Office of Environmental Advocate on how the policy is being implemented in this area as well as across the state, and whether EJ practices are effectively meeting the needs of communities such as Wind Ridge.

Water Testing:  DEP should review procedures for coal company representatives to gather pre-mining private well quality data, particularly if denial of house access forfeits the homeowners’ rights.  Mining operators should be encouraged if not required to notify DEP and the public before asking to enter private property to collect information, even if it is preliminary, pre-permit information.
Water loss from longwall mining:  It appears that there is a paucity of information about how much water, overall, has been affected by longwall mining; water loss situations are dealt with on a piecemeal basis under Act 54 and even the 5-year report under Act 54 does not consider cumulative, regional impacts.  We suggest that both the regional and statewide Water Resources Committees give consideration to addressing these issues and ensuring that the integrity of the hydrologic cycle is protected in this region.  We further suggest that the Mining program give consideration to the need for a comprehensive look at the water loss issue as it begins to prepare for the next 5-year report under Act 54.

Interagency coordination:  Council has monitored I-99 issues since our 1998 regional meeting in State College.  At that time, we recommended that DEP partner more closely with PADOT and other relevant agencies to resolve environmental issues arising from this major initiative.  It appears that this recommendation is still relevant.

Council visited both the existing Lancashire #15 (Duman) AMD Treatment Plant and the site of the proposed new plant in the Susquehanna Basin.  When the operator declared bankruptcy in 2001, DEP assumed responsibility for the treatment facility and has continued to maintain the system since.  The existing facility includes 30-year old pumps, which are inefficient and costly to operate.  Current treatment costs are $500,000/year, which includes approximately $250,000 for pumping costs.
  The new treatment facility (scheduled for completion in 2007-08) to be located in the Susquehanna River Basin, would treat and release 10 million gallons of water per day to the West Branch of the Susquehanna River, resulting in the restoration of 25 miles of the AMD-impaired river.  While Council is sympathetic to concerns about perceived impacts in Blacklick Creek, we believe that the proposal is both environmentally and economically beneficial.

Piecemeal permitting:  We sympathize with the difficulty of trying to grasp the overall impact of any operation if it is permitted in a piecemeal fashion.  Impacts are minimized when small portions are permitted at a time, or when permit revisions (to accommodate proposed changes to the operation) are made; however, many small activities that seem insignificant when considered individually may have a significant cumulative impact when considered together.
  On the other side of the equation are economic constraints, such as bonding requirements, which may make it more economical for an operator to break their operation up into pieces to minimize the amount of money tied up in bonds, and to better manage reclamation requirements.

Council asks that DEP give consideration to mechanisms that would address both the need for citizens and local governments to understand the full scope of a pending operation, and the economic constraints of permitting a large or complex operation.  Perhaps applicants could be required to describe the overall project along with projected timeframes so reviewers (DEP, citizens, local governments) get a clear picture of the projected impacts.  A holistic, full disclosure approach would help all involved to limit if not avoid the undesirable, cumulative effects of multiple, small decisions.
Reclamation through Reforestation:  Council refers this suggestion to the Mining and Reclamation Advisory Board for its consideration.

Blasting:  DEP revised its blasting regulations in April 2001.  The regulation establishes standards for explosives used in all aboveground operations including coal and noncoal mining, construction and demolition.  The Mining and Reclamation Advisory Board (MRAB) was involved in the development of the rulemaking.  Council refers these suggestions to the MRAB for its consideration.

Air:  Council co-sponsored the formation of the Department’s Mercury Workgroup to ensure adequate public participation in the development of what was obviously going to be a controversial regulation.  Council participated in the workgroup throughout the process.  One of the major areas of debate had to do with the adequacy of baseline mercury deposition data.  According to the testimony, Indiana is an example of this problem—it is surrounded by power plants but has no mercury monitoring.  The LWV Air Quality Committee indicated that no request had yet been made for DEP to establish a mercury monitoring station in the area; this should be rectified.

Council has long advocated the need for comprehensive statewide ambient air quality monitoring.  Obviously the cost of obtaining the data needs to be analyzed next to the usefulness of the data in identifying and addressing environmental concerns.  There is a need to continually assess our data collection— Is the monitoring system effective?  Are we monitoring for the right things?  Are the monitors located appropriately?

Growing Greener:  Council recommends the following to DEP:

· Actively track and evaluate which watershed groups with ongoing projects have either not applied for or were denied GGII funding.

· Re-convene the Operations, Maintenance, and Replacement (OMR) Workgroup.

· Consider using the match amount as a ranking criteria rather than a requirement.  Other alternatives to the strict match requirement could include:

i. Requiring a lower percentage match for large construction projects.

ii. Allowing future O&M to be used for the match

· Evaluate how many projects are fully funded (i.e., 85% of the projected cost plus the 15% match) as opposed to partially funded (i.e., less than 85% of the project cost).  Is partial funding another ‘hidden’ match?

· Regarding the question of whether EJ communities can adequately avail themselves of grant programs such as Growing Greener, we request that DEP evaluate the demographics of grant applicants and recipients to ensure that EJ communities have not been excluded by application requirements such as cash matches, etc.

Oil and Gas:  DEP’s Bureau of Oil and Gas Management is responsible for the statewide oil and gas conservation and environmental programs to facilitate the safe exploration, development and recovery of Pennsylvania’s oil and gas reserves.  Due in large part to the rising price of oil, Pennsylvania’s oil and gas drilling activity continues its record-setting growth for the third consecutive year.

Mr. D’Amico’s testimony focused on the ongoing battle of state vs. local authority over oil and gas well activity.  CAC is reviewing other documentation that Mr. D’Amico provided concerning local ordinances intruding on state authority.

The issue of workload and regional staff resources has been on Council’s radar for many years.   The Secretary and Field Operations Deputy acknowledge the problem and are taking steps to address the issue.  DEP has added one geologist in the Southwest Regional Office (SWRO) and two in the Northwest Regional Office (NWRO), as well as a temporary clerical position in each of these two regions to assist with well permit processing.  In addition, this year’s budget includes four field positions for the Oil and Gas Program in the SWRO and two in the NWRO.  

DEP has also started an enhanced outreach effort to make sure oil and gas company personnel have the proper training and information to achieve environmental compliance.   The training covers such areas as erosion and sediment control, stormwater management, protection of streams and wetlands, and use of Pennsylvania Natural Diversity Inventory for protection of threatened and endangered species.

To address landowners concerns, DEP participated in public meetings in Bucks, Cambria, Clinton and Lycoming counties to explain the scope of the Oil and Gas Program and how it relates to property rights questions.
At Council’s July 2006 meeting, Deputy Secretary for Field Operations Mike Sherman discussed the workload analysis for the regional offices.  Regarding the oil and gas program, Mr. Sherman added that in addition to the newly created positions mentioned earlier, the department needs more inspectors.  Council agrees, and fully supports the need for more oil and gas inspectors.  Drilling occurs quickly, and it could be considered negligent to not conduct inspections during all phases of the drilling activity.  DEP needs to monitor both drilling/well construction and the environmental controls.  There might be a need for a hybrid classification that handles both permitting and inspecting.

In addition to oil and gas, Council believes that there may be a need for increased staffing levels in other DEP programs to meet workloads and ensure that the environment and public health are effectively protected, especially when local government is limited by law in its ability to regulate activities such as gas well drilling.  Council encourages DEP to continue to pursue appropriate fee structures to adequately support program implementation.
Introduction

The Citizens Advisory Council (Council) was legislatively created
 in 1971 and charged with reviewing all environmental legislation, regulations and policies affecting the Department of Environmental Protection (DEP). It is mandated to review the work of DEP and make recommendations for improvement, to study major environmental issues facing Pennsylvania, and promote sound environmental legislation. The Council reports its recommendations to DEP, the Governor, the General Assembly, and the public. 

Each year, Council holds a regional meeting in a different part of the state to hear from citizens in the selected region about environmental issues confronting that area and about DEP's work there. On June 26-28, 2006, Council held site visits and public meetings in the Indiana area to hear from residents of southwestern Pennsylvania, particularly those in Armstrong, Cambria, Indiana, Somerset and Westmoreland counties. Our goal is to bring attention to these concerns, comment on how they might be addressed, and encourage their resolution.

Site Visits
On Monday evening, June 26, Indiana University of Pennsylvania (IUP) hosted Council for a demonstration of the Cruse Digital Imaging Camera.  In addition, Director Joe Sbaffoni and Bill Bookshar from DEP’s Bureau of Mine Safety provided an update on state/federal efforts to improve mine safety.

The camera was officially unveiled at IUP on January 19, 2006, and uses state-of-the-art technology to scan and digitize mine maps that are either oversized or too brittle to be fed through a standard scanner.  The camera is capable of scanning images as large as 4’ x 8’.

Pennsylvania had already initiated a modest mine map digitizing program when, in July 2002, miners at the Quecreek Mine in Somerset County broke through into a water-filled underground mine, unleashing 50-million gallons of water that cut off all escape routes and trapped the miners for 77 hours.  The unavailability of accurate historic mine maps was found to be one of the main causes of the accident.  Following the Quecreek accident, DEP began collecting historic mine maps from sources throughout the state, including historical societies, colleges, mining companies and private citizens.

DEP provided $124,690 to purchase the camera, which is housed at IUP’s Stabley Library.  IUP provides staffing, training and maintenance for the camera, and conducts scanning of maps provided by DEP.  The money was part of a $1 million grant from the federal Mine Safety and Health Administration to purchase equipment to create an electronic repository of underground mine maps in Pennsylvania.  The collaborative effort between IUP and DEP was supported by CONSOL Energy, Inc., Rosebud Mining Company, and state Senator Donald White (R-Indiana).

On Tuesday, June 27, Council visited several sites in Indiana and Cambria counties:

· Brookside Dairy Anaerobic Manure Digester – Jim Resh, Indiana Conservation District, conducted a tour of the manure digester at Brookside Dairy in Center Township, Indiana County.  A $408,000 Energy Harvest Grant provided initial funding for the digester, with another $100,000 allotted for O&M.  The digester is expected to produce 770,000 kilowatt-hours per year and save the farm $35,000 annually in electricity costs.

· Gas Well Drilling Sites – Council viewed various stages of gas well drilling, from a recently drilled well to a plugged well on a fully reclaimed site.   Joe Umholtz, DEP Bureau of Oil & Gas Management, and Doug Catalano, oil and gas inspector from DEP’s Southwest Regional Office, provided background information on conservation and non-conservation wells, environmental controls at well sites, and the increase in drilling permits.  DEP issued 6,046 oil & gas drilling permits in 2005, a 32.4% increase over 4,567 in 2004.

· Blackleggs Creek Acid Mine Drainage Restoration Project – Nick Pinizzotto, Western PA Conservancy, and Art Grguric, director of the Blackleggs Creek Watershed Association (BCWA), provided a tour and background information on the project and the BCWA.  In 1986, retired coal miners formed a trout nursery so they could fish locally in the Blackleggs Creek near Saltsburg, Indiana County.  However, the creek was too polluted to sustain a viable trout population.  In 1998, with the help of a Growing Greener grant, they expanded the mission of the nursery and founded the Blackleggs Creek Watershed Association.  Their goal was to restore the creek by fixing the problem at the source, rather than merely stocking fish.

This effort is actually three separate AMD restoration projects in the headwaters of Big Run, the largest tributary to Blackleggs Creek.  Council visited the completed Big Run #2 remediation site.  The other project sites are Big Run #7 (50% complete) and Big Run #8 (15% complete).  The remediation at Big Run #8 is being paid for by Norfolk Southern Railroad, who agreed to a $1 million grant to the BCWA in lieu of standard stream and wetland mitigation.  Some of that money will also be used to complete Big Run #7 and possibly Big Run #3, which is still in the planning stage.  Trout stocking occurs on Blackleggs Creek from the headwaters to the confluence with Big Run, which is heavily polluted with metals and acid. Restoration of Big Run will result in the lower sections of Blackleggs Creek being suitable for trout stocking all the way to its confluence with the Kiskiminetas River.

The BCWA will have put nearly $3 million worth of projects on the ground by 2008.  They also sponsor a free wild game cookout each spring, as well as a free kid’s fishing day at a local park.  The watershed group was a finalist in the 2006 Western Pennsylvania Environmental Awards.

· Lancashire #15 AMD Treatment Plant and Proposed New Plant - Scott Horrell, Dan Sammarco and Bill Dadamo, DEP Bureau of Abandoned Mine Reclamation, gave Council a presentation and tour of the current and proposed treatment plants in Cambria County.  In 1969, the Lancashire #15 mine, owned and operated by the Barnes and Tucker Coal Company, had a major mine blowout and began discharging AMD-impaired water into the West Branch of the Susquehanna River.  Through a court order in 1971, Barnes and Tucker established a pump-and-treat operation that diverts the impaired water from the Susquehanna River Basin to the Duman facility in the Ohio River Basin (about 6,500 gallons per minute are treated at Duman and released into the Blacklick Creek in the Ohio River Basin).  When Barnes & Tucker declared bankruptcy in 2001, DEP assumed responsibility for the treatment facility and has continued to maintain the system since.

The facility uses 30-year old pumps, which are inefficient and costly to operate.  Current treatment costs are $500,000/year, which includes approximately $250,000 for pumping costs.
  A new treatment facility (scheduled for completion in 2007-08) will be relocated in the Susquehanna River Basin.  This new facility would treat and release 10 million gallons of water per day to the West Branch of the Susquehanna River, restoring 25 miles of the AMD-impaired river.

Council also visited the Barnes/Watkins coal refuse pile remediation site in Cambria County.  The 18-acre, 1.3-million ton coal refuse pile is situated on the bank of and, in some locations, directly in the West Branch of the Susquehanna River.  The pile is currently eroding coal fines into the West Branch, and is also leaching highly acidic water into the river.  The waste coal that has fuel value is burned at a local cogeneration facility; the rest is mixed with fly ash and used for remediation at the site.
Public Testimony

Council solicited public comment regarding environmental issues and the work of DEP in southwestern Pennsylvania, particularly in Armstrong, Cambria, Indiana, Somerset and Westmoreland counties. Council members ranked the issues raised; this ranking is reflected in the order of discussion below. Please note that the testimony summarized in this report does not necessarily reflect the views of the Council; Council's comments and recommendations follow the testimony received on each issue.
Public participation

Several testifiers expressed concern about how public participation is conducted for coal mining permits.  Since improving DEP’s public participation processes has long been a goal of the CAC, this testimony resonated strongly with members.

Mimi Filipelli (Tri-State Citizens Mining Network) commented that public hearing formats have changed to an open house format, and are not always held at hours convenient for the public.  Rather than hold a formal public hearing, she said that DEP now sets up a combined public meeting/hearing; tables with information and staff to answer questions are set up, and at the same time and location, a separate table with a tape recorder where you can submit testimony.  Concerns included:

· Since testimony is taken at the same time and location, people don’t have time to digest the information gleaned from the informational booths and staff; testimony would be better informed if it were provided at a later date.  She recommended a public information meeting one day and a separate, true public hearing another.

· Testifiers could learn from others if comments were provided publicly, rather than provided privately into a tape recorder.

· There are reports that some information is improperly recorded and/or lost.

· She also referenced a situation where a non-profit group requested a public hearing and was told that they had to pay to rent the room even though the hearing was duly called by the department.

Krissy Kasserman (Tri-State Citizens Mining Network) addressed two topics:  DEP’s Environmental Justice (EJ) Policy and unannounced water supply testing by coal companies.

Ms. Kasserman’s discussion of the EJ Policy focused on how it is currently being implemented in Wind Ridge, Greene County (30% of the population is below the poverty level, triggering the EJ policy).  The policy states that within 30 days of the agency receiving a “trigger permit
” in an EJ area, an informational hearing should be scheduled.  Ms. Kasserman wants to know if this means the meeting should be (a) scheduled (i.e., booked) within 30 days or (b) actually held within 30 days?  She feels this confusion MUST be addressed - - if her advocacy group can’t understand the intent of the policy, it is likely that the residents in the EJ community can’t either.  In the Wind Ridge case, the permit was received on 4/12/06 and the meeting was scheduled for 6/29/06.

The policy also states that an “informational meeting” will have a legal assistant present to accept oral or written testimony.  Ms. Kasserman thinks this turns the informational meeting into a public hearing, and she doesn’t believe this was the intent of the EJ policy. She doesn’t believe it is reasonable to expect the residents of this EJ area to come to the meeting, get educated, and then turn that quick education into coherent testimony to accurately reflect their concerns.

She told Council there has been no contact between the regional office’s Environmental Advocate (EA) and the community.  The EA contacted the DEP office in Coal Center to determine that a meeting had been scheduled.  When contacted by Ms. Kasserman’s office, the EA let them know that she had contacted DEP in Coal Center and was satisfied with the way they were implementing the EJ policy.  Ms. Kasserman strongly disagrees that it has been implemented in a satisfactory manner and believes the EA should have contacted community representatives to verify.

According to the document availability section in the EJ policy, “access to relevant information is vital to meaningful participation of EJ Areas in the permitting process.”  In this specific case, Ms. Kasserman said portions of the permit were mailed to the community, but the entire permit isn’t available in the community.  It is available at the Greene County Recorder of Deeds office in Waynesburg, 14 miles away.  While this may be convenient to some residents, many don’t have the resources needed to travel such a distance during business hours to review the permit as, again, a large part of this community is below the poverty line and is very rural.

The policy gives suggestions as to how this “access to relevant information” should be implemented.  One suggestion is to have “full copies of the files at remote locations” (page 7 of the EJ policy).  This should certainly be implemented in this specific instance.

Ms. Kasserman’s second topic concerns water testing by mining company representatives in Fayette and Washington counties without a notice, intent to explore or a permit.  Many of the Tri-State Citizens Mining Network’s members have experienced this scenario:  without prior notice, a mining company representative or contractor shows up at their door, frequently in an unmarked vehicle and without company ID, wishing to take water samples.  When these residents call DEP to ask if there is a permit and if they should let the person do the testing in their home, DEP says there is neither intent to explore nor a filed permit in the area.  Residents are left to make their own decision as to whether to let the company representative in.

According to Act 54 (Bituminous Mine Subsidence and Land Conservation Act), if these residents refuse access to their water supply to a company representative conducting a valid survey, they could also be forfeiting their right to future water supply replacement.  Ms. Kasserman believes there should be some sort of communication and establishment of a paper trail between DEP and the coal company prior to the company beginning to test water in an area for the following reasons:

· Many of the residents to whom this has happened are activists and are concerned about the safety of their water supplies.

· This practice causes wild speculation among the residents as to the future of their communities, and also causes them undue worry.

· Many of these communities are very poor and rural and uninformed as to their rights, as residents in coalfield communities frequently are. 

Tri-State recommends that the coal companies contact DEP before requesting water samples.  DEP, in turn, should then notify the residents.  There needs to be a paper trail.  Ms. Kasserman believes this notice legitimizes the activity and eases the minds of the residents, as well as protects their safety and right to a future water supply replacement in the event it is impacted by mining.

Council Comment:

Hearing Issues:  In the past, the public hearings were held in a single meeting room with the DEP presenting an overview of the permit application and then offering the public the opportunity to stand at a microphone and ask questions or make a statement in front of the audience.  Many attendees left unsatisfied in that they did not get specific information on the location of their property, their house or their farm in relation to the proposed mining.  Although the maps were posted in the meeting hall and were available in a central location, many had trouble reading or understanding the permit.   To help address these concerns the Department tried an open house approach where multiple stations were set up and interested citizens could talk directly to an individual, their properties could be located and pointed out on a map, they learned if they were to be undermined and when, and what their legal rights are.  For many, this was a preferred format as it was more personal, there was not the pressure of standing and speaking in front of a large audience and the questions and inquiry could be much more specific.

The change in format was an attempt to improve the means to communicate the nature of the permit to the affected parties and many feel that it has proven to be successful in that regard.  However, if specifically requested, DEP should arrange to hold a traditional public hearing in addition to, but separate from, a public information meeting.

DEP’s Policy Office researched the situation in which the cost of the hall used for the public meeting was billed to the citizens group.  DEP works with groups to try to set up the requested meetings at minimal cost to either the Commonwealth or the requesting organization.  It appears that there may have been a miscommunication in this instance.  However, to prevent future occurrences, DEP should formalize and advertise its policy.
EJ Concerns:  Council will follow up with DEP’s Office of Environmental Advocate on how the policy is being implemented in this area as well as across the state, and whether EJ practices are effectively meeting the needs of communities such as Wind Ridge.

Water Testing:  Procedures for coal company representatives to gather pre-mining private well quality data must be reviewed, particularly if denial of house access forfeits the homeowners’ rights.  Mining operators should be encouraged if not required to notify DEP and the public before asking to enter private property to collect information, even if it is preliminary, pre-permit information.
Water

Sandra Brown, of So’ Journey Farm in Greene County, discussed issues relating to water loss in Greene County due to longwall mining.  She bought her farm in August 2005, and raises grass-fed Scottish Highland cattle and open-range poultry.  She practices sustainable farming, and hopes to return her land to better condition than when she bought it, with richer soil, better pasture, and even more wildlife.

Her property includes a pond that holds 2 million gallons of water, and is home to catfish, bass and crappie.  House Run Stream borders the farm on the south and is used for irrigation of pastures when the cows are grazing elsewhere and also for watering the animals.  Ms. Brown put a pump in the stream to fill the watering troughs because she installed fencing that prevents the cows from destroying the riparian area.  She installed these features without financial assistance from the conservation district or the state.

As she becomes more educated about local mining, she has questions about the dependability of her property’s water sources – Will nearby mining ultimately influence what flows through her property?  What are her rights when her property isn’t directly within the “presumed area of influence?”  How will she stay in farming if the water disappears?  Why isn’t there a comprehensive water plan for the region?  Shortly after moving to the area, she attended a meeting where DEP was asked about the water loss problem.  One reply was, “We can only handle the problem if it is reported to us.”

Ms. Brown says that mitigation is provided for under Act 54, but only to the extent that the landowner can prove economic use for each water source at the point in time that they are undermined.  In other words, if there were 10 springs on the property, but only 4 were developed, the coal company is only required to replace 4, not 10.  She said there are two problems with this: (1) when farmers lose their water and are only compensated to the extent of “current use,” the mining industry is not compensating either the farmer or the Commonwealth for the future potential of that land; and (2) the combination of confidentiality agreements the landowners must sign to get compensation and the loophole that allows coal companies to settle with landowners on water loss issues independently of DEP seriously compromises state oversight of its own water resources.

After being told by DEP that there was no comprehensive map showing water loss in southwest Pennsylvania, the Ten Mile Protection Network applied for a grant to create an easy-to-read map of the region that would show permanent and temporary water loss through color-coding.  Unfortunately, their grant application was not approved.

Ms. Brown stressed that rather than determining where longwall mining is to blame for the site-specific water losses, it is more important that the state get a handle on the overall water loss issue as soon as possible with clear, easy-to-read maps of the region.  Decision-makers must be able to assess the region’s future with credible information.  She feels that this administration must make a commitment to start protecting this precious and irreplaceable resource.

Council Comment:  It appears that there is a paucity of information about how much water, overall, has been affected by longwall mining; water loss situations are dealt with on a piecemeal basis under Act 54 and even the 5-year report under Act 54 does not consider cumulative, regional impacts.  We shared information with Ms. Brown regarding the work of the regional water resources advisory committees under Act 220, and we suggest that both the regional and statewide Water Resources Committees give consideration to addressing these issues and ensuring that the integrity of the hydrologic cycle is protected in this region.  We further suggest that the Mining program give consideration to the need for a comprehensive look at the water loss issue as it begins to prepare for the next 5-year report under Act 54.

Linda Saxon, Vice Chair of Indiana-Cambria Environmental Association (ICE) in Cambria County, presented testimony on behalf of ICE Chair David Mason.

Due to the problems associated with the I-99 pyritic rock, ICE emphasized the need for constant monitoring on all mining and excavation operations.  On a project this size, there should have been inspectors on site to stop the work at the first signs of a problem.  Ms. Saxon states that by drilling ahead and testing core samples, PennDOT could have determined how much of this pyrite was in the construction area; she says that it was no secret that it was present in this area.  In hindsight, it also would have been a good idea to know what to do with the material before it was disturbed.

ICE was formed to bring attention to the proper agencies that the refuge site #24 was not the ideal site for the placement of pyritic rock.  Many people have presented facts regarding ongoing pollution of the drinking water caused by this and adjacent sites.  Independent laboratories have confirmed that chemicals such as aluminum, copper, magnesium, manganese and others have been dumped directly into the watershed.  At ICE’s request, DEP tested the water and found four chemicals and has taken some action to correct the problem.  However, it is only a temporary solution to the problem.  There are still many unanswered questions regarding drainage on site #24.  Action is needed.

She also raised concerns about the impact on the water table if the Duman treatment facility in the Ohio River Basin is replaced by a new facility on the West Branch of the Susquehanna (see Site Visits, Lancashire #15).  About 6,500 gallons per minute are treated at the existing facility and released into the Blacklick Creek; with the new facility, this water will now be diverted to the West Branch, for the benefit of the Susquehanna River basin and the Chesapeake Bay system.  ICE would like to bring attention to the proper agencies that many people would lose their water for this cause, including a nearby daycare center.  As in lessons learned in the acid rock issue, we should first determine how this action would affect people before proceeding.  

Council Comment:  Council has monitored I-99 issues since our 1998 regional meeting in State College.  At that time, we recommended that DEP partner more closely with PADOT and other relevant agencies to resolve environmental issues arising from this major initiative.  It appears that this recommendation is still relevant.

Council visited both the existing Lancashire #15 (Duman) AMD Treatment Plant and the site of the proposed new plant in the Susquehanna Basin.  When the operator declared bankruptcy in 2001, DEP assumed responsibility for the treatment facility and has continued to maintain the system since.  The existing facility includes 30-year old pumps, which are inefficient and costly to operate.  Current treatment costs are $500,000/year, which includes approximately $250,000 for pumping costs.
  The new treatment facility (scheduled for completion in 2007-08) to be located in the Susquehanna River Basin, would treat and release 10 million gallons of water per day to the West Branch of the Susquehanna River, resulting in the restoration of 25 miles of the AMD-impaired river.  While Council is sympathetic to concerns about perceived impacts in Blacklick Creek, we believe that the proposal is both environmentally and economically beneficial.

John Dudash, President of the Senior Environmental Corp in Indiana County is concerned about protecting Pennsylvania’s 83,000 miles of streams and rivers.  He said that forested buffers are the key to clean streams, and referred to a study by Stroud Water Research Center in partnership with the Chesapeake Bay Foundation.  Regarding nitrates, the study concluded that forested streams removed 200% to 800% more than non-forested areas.  In the non-forested areas, the unfiltered water flows, untreated, into the Chesapeake Bay, possibly causing dead zones in the Bay.

In the areas where Mr. Dudash tests water, he finds field drains going directly into streams, with the result that the streams are very high in nitrates.  He said the water should be directed into a wetland or dispersed into a forested buffer.  He feels that most landowners will not cooperate with the conservation districts.

Mr. Dudash advocates Pennsylvania’s use of eminent domain to purchase riparian buffer zones on all 83,000 miles of stream.   He does not think it would be fair to require Pennsylvania’s citizens to pay for this; so he feels that surrounding states, which would benefit from this action, should make a contribution to this cause.

Also, with the shortage of water in the Susquehanna River basin, Mr. Dudash feels these wetlands and riparian buffer zones would hold back some water, to be released as Mother Nature desires.  This would create a more even flow in the larger streams, thus having more and cleaner water available for human consumption.

Mr. Dudash feels this approach is also a very important part of Homeland Security, and a better way for DEP to manage and protect all 83,000 miles of the Commonwealth’s streams.  He added that some members of the Senior Environmental Corp have had Homeguard training and have passed it on to the rest of the members.  They can then be the eyes and ears of all the streams they cover.

Floyd W. Neiderhiser, Cook Township Supervisor in Ligonier, Westmoreland County discussed his concerns with DEP’s permitting processes, which are often too lengthy, with jurisdiction issues between local and state government.  He referenced communication issues between DEP and the township and suggested that applicants should be required to meet township requirements before a permit can be issued.  

With regard to on-lot systems, he stated that the township ultimately becomes responsible for experimental systems, but is not included in the permitting process, or even educated about related issues.  DEP needs to communicate with and educate local officials.

Finally, he reported that encroachment permits (e.g., cross pipe) are the most often used by townships, but there are problems with getting PNDI responses in a timely manner.

Council Comment:  Council has long advocated improvement in communication among the various levels of government, since different levels often have at least some jurisdiction over an activity.  DEP is reviewing its various programs and regulations and is evaluating possible ways to streamline its efforts; we continue to caution that such streamlining needs to first protect the environment, as per DEP’s mission.

Mining

Water concerns

Della Jean Manning, Indiana-Cambria Environmental Association (ICE), reported that one of the proposed dumping sites for acid rock from I-99 in Pine Township is in the middle of two watersheds – Blacklick, which flows into the Susquehanna and eventually to the Chesapeake Bay; and Yellow Creek, which has its headwaters in Pine Township and flows southwest into the Ohio and Mississippi rivers.  Had this site been used, the threat to one or both of these watersheds could have had far-reaching consequences.

Little Yellow Creek winds its way through pristine woodlands towards Yellow Creek State Park.  This is not a wide, impressive stream but it is a stream of environmental importance.  Indiana University of PA (IUP) uses it for aquatic and biologic studies.  Fishermen from Indiana and surrounding counties fish this approved trout stream. 

Yellow Creek Lake is only 720 acres and 36 feet at its deepest point; however, the park and lake provide swimming, boating, picnicking and cottage rentals and excellent bass fishing.  Seth Mack Boy Scout Camp, located on the lake’s north shore, is used by hundreds of children.  There are many spin-off jobs and businesses: ice cream stands, campgrounds, bait shops and pizza shops, small stores and, in the summertime, many vegetable and fruit stands.  All of these are a source of revenue for both the state and county.  Approximately 180,000-200,000 people a year visit Yellow Creek State Park.  

Yellow Creek is also the water supply for Homer City, and an estimated 5.1 million gallons of water are released on a daily basis.  This water is so pure that it requires very little treatment.  Yellow Creek is the back-up water supply in times of drought for Indiana Hospital.  The American Water Company paid a quarter of a million dollars for 500,000 gallons in the event of a drought.

In 2002, residents were informed that a deep-well mine (Nolo Mine) was planned for the Yellow Creek Area.  They asked for and were granted public meetings, which were their only sources of information.  They were told that the original permit called for 165 underground acres and 38.6 surface acres to be mined.  Immediately, a new permit was submitted asking for additional acres.  This was granted and the Nolo Mine now totals 1,980 acres, with a life expectancy of 10-12 years.  

This mine is in Ms. Manning’s back yard.  When her house was built it looked out on a lush forest of huge oak, cherry, maple and pine trees with abundant wildlife.  The forest, and all it supported, has been destroyed to make way for the new mine.  Soon after the Nolo Mine was in operation, they requested expansion permits and were asking to go into the buffer and conservation zone.  The only positive thing to come out of the public meetings was that DEP tried to require them to stay 1,500 feet away from the water’s edge, rather than 500 feet, but the company won and mined in both zones.

Then the mining company applied for a permit to mine underneath little Yellow Creek; this was denied. They next asked for a permit to put a whole new mine in place; a permit was granted for the Gillhouser Mine on the other side of Little Yellow Creek, and another permit was granted for the Barrett mine, on the same side of the creek.  The two new mines will go into operation in July and August of 2006.  

Thus, there are now three deep-well mines within 4 miles of each other, on a small, but very important stream.  These mines have put not only the stream, but also the park and lake, in jeopardy.  The operators have been slow in placing silt fences and straw bales for soil erosion.  Noise and dirt have been an ongoing problem.  This is with only one mine in operation.  Once all three mines are going full-tilt, one mistake could cause an environmental catastrophe.  

The Pennsylvania Constitution reads, “The people have a right to clean air, pure water and to the preservation of the natural, scenic, historical and esthetic values of the environment.  Pennsylvania’s public natural resources are the common property of all the people including generations yet to come.  As the trustee of these resources, the commonwealth shall conserve and maintain them for the benefit of all the people.”  Mrs. Manning feels that there needs to be stricter laws, and those laws should be enforced.  There should be air quality studies in and around the mines and haul roads for the community.  There need to be enforced noise controls.  People’s voices should be heard in the planning and operation of mines and dumps that affect their daily lives and property.  Ms. Manning hopes that a common, compatible ground will be found so that we can leave a legacy of clean air and pure water for future generations to enjoy.

Piecemeal permitting

Mimi Filipelli (Tri-State Citizens Mining Network), presented testimony on behalf of Aimee Erickson of the Citizens Coal Council.  She expressed concern that allowing coal operators to submit permits and permit revisions in a piecemeal fashion makes it very difficult to understand the full impact of an operation.  Her concern is primarily with the longwall mining permit process, where there can be 9-10 pending permits for one location.  She said that makes it hard to get the “big picture” and determine the impacts.  She said when she uses DEP’s eFACTS system, it’s hard to find which permit is referenced in the public notice.
Council Comment:  We sympathize with the difficulty of trying to grasp the overall impact of any operation if it is permitted in a piecemeal fashion.  Impacts are minimized when small portions are permitted at a time, or when permit revisions (to accommodate proposed changes to the operation) are made; however, many small activities that seem insignificant when considered individually may have a significant cumulative impact when considered together.
  On the other side of the equation are economic constraints, such as bonding requirements, which may make it more economical for an operator to break their operation up into pieces to minimize the amount of money tied up in bonds, and to better manage reclamation requirements.

Council asks that DEP give consideration to mechanisms that would address both the need for citizens and local governments to understand the full scope of a pending operation, and the economic constraints of permitting a large or complex operation.  Perhaps applicants could be required to describe the overall project along with projected timeframes so reviewers (DEP, citizens, local governments) get a clear picture of the projected impacts.  A holistic, full disclosure approach would help all involved to limit if not avoid the undesirable, cumulative effects of multiple, small decisions.
Reclamation and Remediation

Leonard L. Santimyer, Mayor, Borough of North Irwin in Westmoreland County, wrote about his concerns about water pollution, specifically mine drainage, into Brush Creek, which flows westward and empties into the Monongahela River.  This creek has been polluted for more than 100 years, with an iron-like substance seeping out of abandoned coal mines along the way (and coloring the water a deep orange).  Mr. Santimyer feels that if the state were to concentrate on methods to prevent this mine acid from entering our streams, we could be fishing, boating, and just admiring the beauty of the creekscape.   Although this is not a new idea, Mr. Santimyer feels that there has not been enough of leadership to follow through with clean streams in Pennsylvania, and asked Council to add this concern to its list of priorities.

Several testifiers (Len Lichvar and Dave Kemp, Somerset Conservation District, and John Dryzal, Cambria Conservation District) expressed support for reauthorization of Title IV of the federal Surface Mine Conservation and Reclamation Act, particularly as laid out in legislation (S.2616) proposed by Sen. Santorum.  Mr. Lichvar cautioned that the fee should be maintained or increased, not reduced, as in the proposed legislation.  Mr. Dryzal stated that as of 2002, Cambria County still had 4,973 acres of unreclaimed abandoned mine lands over 265 sites. The AML Fund is critical to correcting these scars.  The Conservation District supports the current legislation to provide a source of revenue for the AML Fund, which helps finance the reclamation and remediation of lands mined prior to 1977.  The District is very appreciative of DEP’s Bureau of Abandoned Mine Reclamation’s efforts in Cambria county, and feels they could do more if more funds were available through new legislation.

Council Comment:  Reauthorization of Title IV was accomplished as part of wide-ranging legislation on tax cuts, energy, healthcare and trade (HR 6111).  The 15 year extension to the fund will deliver over $1 billion to Pennsylvania for abandoned mine reclamation.

Under the new law, Pennsylvania and other states with historic abandoned  mine problems will be able to engage in longterm planning and budgeting since allocation of funds will no longer require congressional approval.  In addition, the Commonwealth will have the option of setting aside up to 30% of its total annual grant for cleanup of acid mine drainage that pollutes or degreades over 5,000 miles of rivers and streams in Pennsylvania.

Reforestation

Len Lichvar and Dave Kemp (Somerset Conservation District) advocated the reforestation of abandoned mine lands (AML).  Since passage of the Surface Mining Control and Reclamation Act in 1977, the reclamation of land disturbed by mining activities has greatly improved.  However, the improvements have been more about aesthetics, rather than returning the land to its most appropriate and productive use.  The vast majority of Pennsylvania, i.e., Pennswoods, and much of the land that has been disturbed was originally forested; it is now time to reforest Pennsylvania’s coal lands.

Although some AML have received tree plantings, the effort has not been one that recreates any real semblance of forest.  Planting and nurturing trees does cost money, however, professional studies have demonstrated that by reducing the need for grading and compaction, coal operators can save $500 or more an acre by restoring land for reforestation.  A re-created forest can become a better wildlife habitat, a conservation tool, and a more renewable economic stimulus than can grassland or the pervious forest.

The Somerset Conservation District has initiated a hybrid poplar tree-planting program aimed at locations such as unproductive farmland and AML sites.  The goal is to create a harvestable, renewable bioenergy source while, at the same time, assisting in restoring a sustainable forest to land that was originally forested.  The hybrid poplars are compatible with other tree and woody species and could be used to create the foundation for a more diversified forest that, through proper management, can fulfill future sustainable bioenergy needs as well provide other timber products.

In nutrient poor soils, such as those found in Somerset and other counties, reforestation can be enhanced by organic soil amendments.  The Pennsylvania Environmental Council is currently examining the potential of using poultry litter as a soil amendment for AML reclamation.  The Somerset Conservation District is studying the use of poultry litter in conjunction with the planting of hybrid poplars.  The District also has a nutrient transfer component aimed at reducing the Chesapeake Bay’s nutrient load while improving Somerset County’s soil productivity as part of its Chesapeake Bay Implementation Plan.

Regarding nutrient trading, Mr. Lichvar also feels that the credits to be created must be sustainable in order to be bought and sold.  BMPs (best management practices) that can change from year to year will not drive a nutrient trading business.  However, sustainable long-term credits can be created from reforestation where calculations can be made to determine the specific amount carbon sequestration and phosphorus and nutrient reductions over the long haul.  Hybrid poplars have already been proven through a variety of studies to be very effective at carbon sequestration and uptake of phosphorus.

The Somerset Conservation District urges DEP to adjust current reclamation regulations to make it more attractive and feasible to return post-mining land to its most productive use.  In many cases, reforestation fits those criteria.  By so doing, reclamation costs can actually be reduced and the productivity of local conservation, renewable energy and sustainable economic opportunities will be greatly increased.

Council Comment:  Council refers this suggestion to the Mining and Reclamation Advisory Board for its consideration.

Blasting issues

Don Kardos of Blairsville in Indiana County, discussed the impacts of blasting at a TJS Mining Co. site located across from his house.  Mr. Kardos has lived next to a coal surface mining site for more than three years.  He is very disappointed that DEP regulations do not do more to prevent damage and disruption to residential properties that are near a mining site.  He listed three areas of concern that need improvement:

1. The 300-foot minimum distance between a dwelling and the mining site is much too close.  That distance does not protect a home from unwanted noise, dust and blasting.  He feels the distance should be increased to at least 1500 feet.

2. The scheduled water sampling conducted by the mining company and DEP is very irregular.  Samples are to be collected quarterly, but if no one is home, there is no follow up attempt to collect for that quarter.  Mr. Kardos’s water well was contaminated last fall from the mining.  He feels water testing is very important, and recommends that homeowners get advance notification when samples will be collected.  He also recommends that sample bottles be provided to homeowners to set out for pick up when they won’t be home.

3. The blasting regulations are not sufficient and are poorly enforced.  Mr.Kardos’s house has been rocked “unbelievably hard,” even with the latest “more restrictive” blasting regulations.  After three years of filing complaints and getting no satisfaction from DEP, a new inspector was assigned to his area in February 2006.  The new inspector has worked with the mining company to get the blasting limits lowered.  However, Mr. Kardos said this only works for a while and then the mining company starts to increase the size of the blasts.  He then has to register another complaint with the inspector to get some relief again.  He feels that DEP needs more restrictive limits on blasting near dwellings, and also mandatory seismograph monitoring at homes where the owners have filed complaints.  In addition, he said that DEP needs inspectors who are more like the one in his area, who has worked to lessen the impact of blasting at his home.

Council Comment:  DEP revised its blasting regulations in April 2001.  The regulation establishes standards for explosives used in all aboveground operations including coal and noncoal mining, construction and demolition.  The Mining and Reclamation Advisory Board (MRAB) was involved in the development of the rulemaking.  Council refers these suggestions to the MRAB for its consideration.

Miscellaneous Mining Issues

Peggy Clark wanted clarification concerning requirements of the Act 54 (Bituminous Mine Subsidence and Land Conservation Act) five-year review.   She said the last section of the Act states that the review must be sent to other agencies.

Council Comment:  Section 18.1(c ) states that “The analysis of such data and any relevant findings (re: deep mine activities and impacts) shall be presented in report form to the Governor, the General Assembly and to the Citizens Advisory Council of the department at five-year intervals commencing in 1993.”  Council has received and commented on all previous reports; the next report is to be compiled in 2010.

Air

Ann Rea represents the Air Quality Committee of Indiana County’s League of Women Voters (LWV).  They are concerned about three coal-fired power plants in their area: two in Indiana County and one just over the Armstrong County line.  They feel that this area is already a hotspot for the pollutants that coal-fired plants emit: nitrous oxide, sulfur dioxide, particulate matter and especially mercury.  LWV’s Air Quality Committee worries that mercury emissions may be very high, and they know that mercury tends to accumulate close to the source.

Ms. Rea said the Keystone Plant at Shelocta (Armstrong County) ranks very high nationwide in emissions of various toxic substances.  At present, the plant has none of the available anti-pollution technology.  The Reliant Plant at Homer City (Indiana County) has a scrubber on one of its three stacks.  Seward (Indiana County) is smaller than the other two, but because of the coal it burns, it is also a big polluter.

LWV’s Air Quality Committee has been studying the air quality issue in Indiana County for two years.  They discovered that the county’s closest air monitor is in Strongstown, which is on the eastern edge, bordering Cambria County.  That is a distance of 17 miles from the county’s population center, and it’s also on a ridge.  The committee questions whether this monitor can provide accurate information about contaminants in their area.  Furthermore, it does not measure mercury levels.

Ms. Rea said that only certain parts of Indiana County are in non-compliance with air quality standards.  The data from areas around the power plants points to the very high likelihood that high levels of many poisons are in the air.

The LWV Air Quality committee agrees with Secretary McGinty’s proposed mercury emission regulations.  She cited data and statistics from the March of Dimes, Clear the Air, Environmental Protection Agency and Penn State. 

If the residents of Indiana County are being exposed to dangerous levels of pollutants, they need to know about it so that appropriate steps can be taken.  She requests that Council recommend to DEP that air quality monitoring be a priority for Indiana County.

Council Comment:  Council co-sponsored the formation of the Department’s Mercury Workgroup to ensure adequate public participation in the development of what was obviously going to be a controversial regulation.  Council participated in the workgroup throughout the process.  One of the major areas of debate had to do with the adequacy of baseline mercury deposition data.  According to the testimony, Indiana is an example of this problem—it is surrounded by power plants but has no mercury monitoring.  The LWV Air Quality Committee indicated that no request had yet been made for DEP to establish a mercury monitoring station in the area; this should be rectified.

Council has long advocated the need for comprehensive statewide ambient air quality monitoring.  Obviously the cost of obtaining the data needs to be analyzed next to the usefulness of the data in identifying and addressing environmental concerns.  There is a need to continually assess our data collection— Is the monitoring system effective?  Are we monitoring for the right things?  Are the monitors located appropriately?

Growing Greener II
The Growing Greener II (GGII) Program generated comments, both positive and negative, from a number of testifiers.  Nick Pinizzotto, from the Western Pennsylvania Conservancy, said the grant program is “obviously a huge reason” for the success of Pennsylvania’s local grassroots conservation organizations.  John Dryzal, assistant manager of the Cambria Conservation District, said his county has received numerous Growing Greener grants and has successfully completed a variety of projects.

However, many of the testifiers expressed concern about the 15% match requirement,
 which they felt could undermine the ability of watershed groups, particularly the smaller ones, to obtain future grants to continue their work.  

John Dryzal felt that the in-kind match requirement “is an undue hardship causing additional paperwork and red tape to grantees.”  He said that tracking an in-kind match can be a “nightmare.”  In a worse case scenario, he wondered what would happen if a group committed to the required match and then could not meet the match goal –would the total grant have to be paid back?  Len Lichvar, from the Somerset County Conservation District, said the required 15% match could possibly phase out the Office of Surface Mining (OSM) Cooperative Agreement Program
 because there would be no money to cover administrative costs.

Tom Grote, who spoke on behalf of the Kiski-Conemaugh River Basin Alliance and the Kiski-Conemaugh Stream Team, said the efforts of small watershed groups would be hampered if they have to come up with a match for their Growing Greener projects.  He stated that many volunteer groups would not be applying for funds because they don’t have the full-time personnel to pursue the match.  He feels this across-the-board match has become, by default, an “exclusionary policy.”  Mr. Grote also stated that many watershed organizations were disappointed that DEP did not solicit their input on the new Growing Greener policy.  

Reiterating the concerns of the above-mentioned testifiers, Bruce Golden, regional coordinator for the Western PA Coalition for Abandoned Mine Reclamation (WPCAMR), said the required match’s one-size-fits-all nature could have serious unintended consequences.  As with the previous testifier, he described the match as exclusionary, and said it favored the “haves” over the “have nots.”  He used the following as an example-- a watershed group submits a $500,000 GGII grant request for design, permitting and construction of an acid mine drainage passive treatment system.  The required match would be $75,000.  The specialized nature of the project requires professionals to sign off on all phases of execution.  Since the match has to be provided during the term of the grant, Mr. Golden said there exists little opportunity to fulfill such a large amount with volunteer time ($75,000 is equivalent to 6,000 volunteer hours @ $12.50 /hour, or three full-time person years).  He rhetorically asked where an all-volunteer, part-time group comprised of a limited number of people (with jobs and families) comes up with $75,000.  Aside from an OSM grant, mentioned previously, Mr. Golden said coming up with a combination of permissible matches totaling $75,000 may be next to impossible, and would require “an extraordinary number of car washes and hoagie sales.”  He feels that if the match requirement should go unchanged, it will be detrimental to DEP, the environmental movement, and to the promise made to voters who supported the $625 million bond initiative in last year’s referendum.  He also echoed Mr. Grote’s testimony regarding DEP’s exclusion of public comment when drafting the new Growing Greener policy.  

Other concerns and questions that the testifiers brought to Council’s attention included:

· There needs to be a solution for operation and maintenance needs.  One testifier suggested that DEP re-convene the Operations, Maintenance, and Replacement (OMR) Workgroup, which provided DEP with recommendations on realistic resources required for keeping passive treatment systems functioning nominally and for replacing systems, when needed.    

· Could the match be included as part of the ranking criteria for funding rather than an outright requirement?

· Why are there submission deadlines for grants, but no deadlines for grant announcements?  Delays in announcing grants cause planning and financial problems for watershed groups trying to juggle multiple grants.

· There is no administrative funding component.

· Can low-income EJ communities avail themselves of programs such as Growing Greener, especially with the 15% matching requirement (see the Growing Greener section for further discussion of Growing Greener issues)?

· It has been rumored that the cash match requirement will be brought back.

· Economic benefits of cleanups – The Canaan Valley Institute’s
 “Highlands Action Program” focuses on how stream restoration can improve the environment, build businesses and strengthen local economies.

Council Comment:  The original Growing Greener legislation was signed into law on December 15, 1999, and is the largest single investment of state funds in Pennsylvania’s history to address the Commonwealth’s critical environmental concerns.   The funds are distributed among four state agencies:  DEP; Department of Agriculture -- farmland preservation projects; Department of Conservation and Natural Resources -- state park renovations and improvements; and the PA Infrastructure Investment Authority (PennVest) -- water and sewer system upgrades.  DEP is authorized to allocate its Growing Greener funds in grants for watershed restoration and protection, abandoned mine reclamation and abandoned oil and gas well plugging projects.  Growing Greener II is a voter-approved bond initiative (May 2005) that provides $625 million over six years to the state agencies mentioned above.  DEP’s portion of the bond is $230 million.  The bond money can only be used for construction-related activities, and not administrative/overhead costs.

At its July 18, 2006, meeting, Secretary McGinty responded to the Growing Greener comments received at the regional meeting.   She explained that the match requirement was added to leverage available dollars from Growing Greener’s limited pot.   With only three funding rounds left for GGII, the Secretary said if the Department notices some types of projects or groups getting shut out, they would re-evaluate the match.

Council recommends the following to DEP:

· Actively track and evaluate which watershed groups with ongoing projects have either not applied for or were denied GGII funding.

· Re-convene the Operations, Maintenance, and Replacement (OMR) Workgroup.

· Consider using the match amount as a ranking criteria rather than a requirement.  Other alternatives to the strict match requirement could include:

iii. Establishing a lower percentage match requirement for large construction projects.

iv. Allowing future O&M to be used for the match

· Evaluate how many projects are fully funded (i.e., 85% of the projected cost plus the 15% match) as opposed to partially funded (i.e., less than 85% of the project cost).  Is partial funding another ‘hidden’ match?

· Regarding the question of whether EJ communities can adequately avail themselves of grant programs such as Growing Greener, we request that DEP evaluate the demographics of grant applicants and recipients to ensure that EJ communities have not been excluded by application requirements such as cash matches, etc.

Oil and Gas Drilling

Lou D’Amico, executive director of the Independent Oil & Gas Association of PA (IOGA), discussed state vs. local authority over oil and gas well activity.  He said the Commonwealth’s authority over oil and gas is mandated by the Oil and Gas Act (Act 223); Coal and Gas Resource Coordination Act; Clean Streams Law; Solid Waste Management Act; and the Administrative Code of 1929.

Regulations under the Oil and Gas Act include a section that addresses preemption of local ordinances.  Section 601.602, states the following:

“Except with respect to ordinances adopted pursuant to the act of July 31, 1968 (P.L .805, No. 247), known as the Pennsylvania Municipalities Planning Code, and the act of October 4, 1978 (P.L. 851, No. 166), known as the Flood Plain Management Act, all local ordinances and enactments purporting to regulate oil and gas well operations regulated by this act are hereby superseded.  No ordinances or enactments adopted pursuant to the aforementioned acts shall contain provisions which impose conditions, requirements or limitations on the same features of oil and gas well operations regulated by this act or that accomplish the same purposes as set forth in this act.  The Commonwealth, by this enactment, hereby preempts and supersedes the regulation of oil and gas wells as herein defined.”

Mr. D’Amico feels the problem is that numerous municipalities and townships ignore the law; and with an increase in drilling activity, more local governments are doing this every day.  He feels that the law is being ignored because of perceived legitimate concerns based on ignorance about oil and gas operations.  Additional reasons include:  fear, generation of revenue, advice from “consultants,” and other ulterior motives.

When local municipalities ignore the state law, the impact on industry includes delays (often increases time threefold or more); money (lost rigs, lost leases, etc.); lost production that impacts the consumer; and confusion from industry (what are the rules in a particular area?).  He said other impacts include fees, consultants, added compliance costs and legal costs.

Mr. D’Amico believes that industry can address this problem in several ways:

· Attempt to work with local governments to develop the understanding that DEP should regulate these activities.

· Surrender – agree to “blackmail and extortion” or surrender leases and operate elsewhere (harms the companies, mineral estate holder and the consumer)

· Litigate – staggering costs, unsympathetic media and public

He recommends that the Commonwealth:  (1) direct municipalities to obey the law, (2) enforce the Commonwealth’s legal primacy, and (3) include penalties for municipalities that break the law.  Mr. D’Amico also added that DEP needs more staff to cope with increasing permit applications and drilling activities, especially given the short window for inspection (3-5 days).

Council Comment:  Due in large part to rising oil prices, Pennsylvania’s oil and gas drilling activity continues its record-setting growth for the third consecutive year.  By the end of August 2006, DEP issued 4,919 permits - - a 29-percent increase over the 3,818 issued during the same period a year ago.  DEP’s Bureau of Oil and Gas Management is responsible for the statewide oil and gas conservation and environmental programs to facilitate the safe exploration, development and recovery of Pennsylvania’s oil and gas reserves.  Prior to the Oil and Gas Act of 1984, well activity was largely unregulated.

Mr. D’Amico’s testimony focused on the ongoing battle of state vs. local authority over oil and gas well activity.  On September 8, 2006, IOGA won a victory in that battle when the Westmoreland County Court of Common Pleas declared invalid Salem Township’s ordinance seeking to regulate oil, gas and coalbed methane activities.  The court order states that the development and operation of oil and gas wells fall within the purview of the Oil and Gas Act and the oversight of DEP.  The court also rejected Salem Township’s assertion that coalbed methane is not “gas” and, therefore, not regulated by the Oil and Gas Act.  The township has appealed the ruling to Commonwealth Court.

In related news, the Pittsburgh Tribune-Review reported on September 30 that several Westmoreland County municipalities have joined forces with their local legislators to try to resolve the issue of methane-gas drilling on private property.  Supervisors are upset that drillers who own the subsurface mineral rights in abandoned coalfields have the legal authority to extract coal-based methane-gas without the consent of the landowners, and without paying compensation to the landowners.  Westmoreland County representatives met with the supervisors to solicit ideas for legislation that could possibly be introduced in January.  CAC is reviewing other documentation that Mr. D’Amico provided concerning local ordinances intruding on state authority.

Council recommended to Mr. D’Amico that perhaps ACRE (Act 38 of 2005, The Plan for the Protection of Agriculture, Communities and the Rural Environment) might serve as a model for addressing his concerns.   ACRE creates a process for farmers to request the state Attorney General’s office to review local ordinances that they believe are restrictive of normal agricultural operations.  Under ACRE, the Attorney General is authorized to bring legal actions in Commonwealth Court to challenge and prevent the enactment or enforcement of ordinances that the Attorney General finds to be in conflict with state law.

The issue of workload and regional staff resources has been on Council’s radar for many years.   The Secretary and Field Operations Deputy acknowledge the problem and are taking steps to address the issue.  DEP has added one geologist in the Southwest Regional Office (SWRO) and two in the Northwest Regional Office (NWRO), as well as a temporary clerical position in each of these two regions to assist with well permit processing.  In addition, this year’s budget includes four field positions for the Oil and Gas Program in the SWRO and two in the NWRO.  

DEP has also started an enhanced outreach effort to make sure oil and gas company personnel have the proper training and information to achieve environmental compliance.   The training covers such areas as erosion and sediment control, stormwater management, protection of streams and wetlands, and use of PNDI (Pennsylvania Natural Diversity Inventory) for protection of threatened and endangered species.  The department’s initial outreach effort consisted of a seminar jointly conducted by the Pennsylvania Oil and Gas Association, and the bureaus of Water Management and Oil and Gas Management.  Approximately 100 people attended the seminar, which included one day of lectures on streams and wetlands protection and a half-day in the field for wetland identification.  Subsequently, eight workshops were conducted for specific areas or companies, such as the Westmoreland County Conservation District, Jefferson and McKean counties, Atlas American, Eastern American, Desk and Derrick Club, and the annual Conservation Districts meeting on Chapter 102 (Erosion and Sediment Control) and Chapter 105 (Waterways, Wetlands and Erosion Control).

To address landowners concerns, DEP participated in public meetings in Bucks, Cambria, Clinton and Lycoming counties to explain the scope of the Oil and Gas Program and how it relates to property rights questions.
At Council’s July 2006 meeting, Deputy Secretary for Field Operations Mike Sherman discussed the workload analysis for the regional offices .  He informed Council that 19 positions had been reallocated out to the regional offices to deal with specific workload issues, e.g., NPDES (National Pollutant Discharge Elimination System).  For any further changes, he said DEP must show need based on workload, which prompted the workload analysis.   Regarding the oil and gas program, Mr. Sherman added that in addition to the newly created positions mentioned earlier, the department needs more inspectors.  Council agrees, and fully supports the need for more oil and gas inspectors.  Drilling occurs quickly, and it could be considered negligent to not conduct inspections during all phases of the drilling activity.  DEP needs to monitor both drilling/well construction and the environmental controls.  There might be a need for a hybrid classification that handles both permitting and inspecting.

In addition to oil and gas, Council believes that there may be a need for increased staffing levels in other DEP programs to meet workloads and ensure that the environment and public health are effectively protected, especially when local government is limited by law in its ability to regulate activities such as gas well drilling.  Council encourages DEP to continue to pursue appropriate fee structures to adequately support program implementation.
Direct Referral

The following testimony was referred directly to the Department for immediate response.  DEP’s response is included in Appendix A.

Lynette and Dan Yarnick of Yarnick’s Farm, Indiana County, are concerned about the air and water quality that directly affects their vegetable produce and beef cattle farm, which serves not only many communities in western Pennsylvania, but also several communities in surrounding states.  The farm produces a lot of high quality vegetables from their fields and from the controlled environment of their green houses.  High quality water and air are absolutely essential for the hydroponic greenhouses (climate-controlled greenhouses in which vegetables are grown in nutrient-enriched water, without soil).

Three generations of her family have worked hard for more than twenty years to bring the farm to this point and they are very concerned that the coal plant will jeopardize their livelihood.  The coal dust will not only directly affect their farm adversely, but will, in turn, negatively impact the health of their neighbors, friends and customers who have come to trust the farm to produce a healthy, high quality product.

In addition to the above concerns, this area is well-known for its rich Indian heritage and for being the home of certain endangered species of turtles who reside in the creek adjacent to their farm.

The Yarnick’s are hoping that Council will be able to help them see that the coal company will find another area for the coal cleaning plant.

 [NOTE:  A major mining company has plans to build a coal-cleaning plant right at the edge of Yarnick’s Farm.  The proposed location for the plant is on land that divides the two major portions of the farm, and is less than 1,000 feet from the edge of some of the farm’s vegetable fields.]

Director’s Report

DEP Southwest Regional Director Ken Bowman, P.E.
 updated Council on a number of regional issues and activities.  He also provided Council with a copy of their 2006 semi-annual report, which will appear on the SWRO website and represents one of their continuing efforts at public outreach.   He noted that their compliance rate for two critical health and safety programs (dam safety and water supply) is near 100%.

The regional offices are charged with implementing the administration’s objectives:

1. Increased environmental protection

2. Watershed protection

3. Community revitalization

4. Sustainable energy production and use

5. Fiscal responsibility 

Mr. Bowman said the importance of these objectives is clear.  Increased environmental protection will not only improve the quality of our watersheds, but also the stormwater functions of our watersheds, the need for which was clearly evidenced by recent flooding.  It will also enhance sustainable development and over-dependence on oil supplies, whose vulnerability to weather and geopolitical disruptions has been made clearly evident.

Revitalizing communities by encouraging brownfield redevelopment over greenfield development preserves land and reduces urban sprawl.   Developing local sources of distributed renewable energy will reduce greenhouse gas emissions and improve the economy.  The region’s challenge is to accomplish these tasks within a tight budget to achieve the fiscal discipline expected of government.   He listed the ways that SWRO is managing these objectives:

· First, the key to achieving the objectives of any organization is good leadership.  He has spent over a year selecting virtually all of the program managers and many key permit and enforcement staff following a wave of retirements.  The new SWRO management staff are proven leaders and problem solvers. 

· Second, with its new management team now in place, SWRO is moving to implement the five objectives stated above through streamlined permitting and prioritized and progressive enforcement.  SWRO is 100% compliant with the time lines required for the money-back guarantee policy, and 100 % compliant with the escalated enforcement requirements of each program’s compliance and enforcement policy, which has resulted in a large reduction of outstanding violations.  New enforcement tools have been developed, such as program specific standardized Consent Orders and Agreements for tanks in the Environmental Cleanup Program, to expedite enforcement while minimizing the burden on regional counsel staff.

SWRO has developed air quality and waste management general permits for consideration by central office.  Permit consolidation among key programs within the region, such as air quality coal processing general permits reviewed by mining staff, has allowed workload redistribution among programs resulting in faster, more uniform permit decisions.  SWRO’s biggest challenge is maintaining the 30-day money-back guarantee for oil and gas permits.   The oil and gas permit load is increasing by 25% a year; staff has met the challenge so far with improvements to computer technology and software.

· Third, SWRO’s Watershed Management Program has been separated from the Water Quality Management Industrial Waste NPDES Point Source Program and is now an independent but related program dedicated to non-point source problems of pollution and stormwater management.  Additional staff have been added to improve permit review turn-around times, coordinate alternative assessment and mitigation plan reviews, and enforcement.  Pre-application meetings are held weekly with the development community to provide advice on permit application processes and procedures.  The Local Government Liaison works with the permit section to coordinate projects with elected officials involved with municipal development projects.

· Fourth, SWRO is active in advancing community revitalization in concert with local government priorities. The LTV South Side Works project and, more recently, the Armstrong Lofts project in the strip district of Pittsburgh, highlight these efforts.  Reusing brownfields saves greenfields development and reduces sprawl.  The region’s Local Government Liaison works with the Environmental Cleanup Program staff and local governments to identify mothballed abandoned sites that, if remediated, could spur development.

· Fifth, SWRO is in the forefront of sustainable energy development and use.  Pittsburgh is dedicated to green energy, as reflected in the number of buildings that are LEED-certified (Leadership in Energy & Environmental Design), including the convention center.  SWRO’s Office of Energy and Technology Development works closely with the academic community involved with advanced energy technology.  Agile permitting, with an emphasis on pre-application meetings, clear standards and timely reviews, has helped to facilitate environmentally sound business investment and sustainable development. 

· Sixth, public servants need to make sure their efforts are cost effective and efficient.  The efforts described above have increased productivity with little increase in staff.   Additional staff resources will soon be needed in their Oil and Gas Inspection Program, and later within their Water Quality and Watershed Management field inspection staff as the permit inspection workload increases.

Council Comment:  Council commends the region on its proactive and innovative efforts to address the region’s environmental issues.

On October 17, 2006 the EQB approved as final DEP’s state specific plan to control mercury emissions.








� DEP’s May 2006 electric bill for the facility was $21,178.


� Economist Alfred E Kahn's premise of "the tyranny of small decisions" as it applies to environmental issues.  A series of small, apparently independent decisions, which may allow the big, central issues to never be addressed directly.  Instead, the overall, cumulative impact is hidden in the accumulation of the small decisions.  This process does not produce an optimal solution for society.


� Act 275 of 1971


� DEP’s May 2006 electric bill for the facility was $21,178.


� Trigger Permits are for those DEP regulated activities that may lead to significant public concern due to potential impacts on human health and the environment.  Application reviews for these permits warrant heightened scrutiny by DEP and an enhanced public participation process.


� DEP’s May 2006 electric bill for the facility was $21,178.


� Economist Alfred E Kahn's premise of "the tyranny of small decisions" as it applies to environmental issues.  A series of small, apparently independent decisions, which may allow the big, central issues to never be addressed directly.  Instead, the overall, cumulative impact is hidden in the accumulation of the small decisions.  This process does not produce an optimal solution for society.


� The initial match for the 2006 GGII grant package was a minimum 15% overall match consisting of no less than 5% cash.  After several groups, including Council, raised concerns about the match, DEP removed the cash requirement, but retained the 15 % match requirement; the 15% can be met totally with in-kind goods and/or services.  Applicants will have the ability to earn additional points if any of the match is cash.


� The OSM Cooperative Agreement Program provides funding to non-profit groups, especially small watershed organizations, for local acid mine drainage projects. 


� Created in 1995, Canaan Valley Institute (CVI) is based in Thomas, West Virginia, with staff located throughout Maryland, Virginia, West Virginia and Pennsylvania.  CVI develops natural stream channel design projects and decentralized wastewater treatment systems suitable for rural communities.  They provide monetary assistance, as well as training and technical support.





� Ken Bowman has been the SWRO regional director for two years and has worked in DEP for 37 years through 7 administrations.  
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