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25 PA. CODE CHAPTERS 88 AND 90

COAL REFUSE DISPOSAL

COMMENT AND RESPONSE DOCUMENT



Comments were received from the following parties. Comments have been
ordered by section. The commentator(s) are referenced by corresponding
number at the end of each comment.

1. U.S Fish and Wildlife Service

2. Pennsylvania Coal Association

3. Pennsylvania Game Commission

4. Independent Regulatory Review Commission

5. United States Office of Surface Mining



§88.310. Coal refusedisposal: general requirementsand § 90.167. Cessation of
operations; temporary.

Comment: Section 88.310(k) requires ingtalation of a system to prevent precipitation from
contacting the cod refuse when an operation temporarily ceases for more than 90 days “unless
the Department approves alonger period...” Under 52 P.S. 8§ 30.56&(i), the Department may
approve alonger period “for reasons of alabor strike or business necessity.” For improved
clarity, the EQB should specify the conditions under which the Department will extend the 90-
day period, and the criteriait will use to determine a“business necessity.”

Section 90.167(d) States that, “ The department may approve alonger period, not to exceed 1
year, for reasons of alabor strike or business necessity.” The EQB should specify what it
conddersto be a“business necessity.”  (4)

Response: Theterm “business necessty” can cover amultitude of circumstances including
equipment failure, loss of coal contract, weeather related delays, and fires or explosions at the
source mine. The term “business necessity” isbroad. However, there is benefit to the regulated
community and the Department in using a broad term. In thisinstance, neither the regulated
industry nor the Commonwedlth benefits from losing flexibility due to incorporation of restrictive
criteriainto the regulaion. The digtrict mining office staff will assess the request for an extension
on acase-by-case bass. Thisalows for acommon sense approach, which can better address
unforeseen problems a a given mine Ste.

§90.1. Definitions. and 8§ 90.5. Site selection and permitting.

Comment: The definition of “public recreationa impoundment” is taken directly from the
datute. Rather than repeating the definition, the EQB should consider smply referencing the
datute. Also, the term “operator” is used throughout the regulation, but is not defined. For
clarity, the EQB should include areference to the definition of “operator” in 52 P.S. § 30.53(8).

(4)

Response: Repesting statutory definitions in the regulations increases the readability and clarity
of theregulaions. It servesto make the regulation more user-friendly by making definitions of
important terms reedily available to the reader. Simply cross-referencing definitions forces the
public and the regulated community to congtantly rely on multiple, hard-to-procure publications
in order to make sense of the regulations.

The suggested statutory definition of the term “operator” has been inserted under § 90.1.



Comment: Section 90.5 should be revised to clarify when a DEP decisonisfind and
gppedable. PCA suggests adding the following language to the end of subsection 90.5(b):

“...The Department’ s disapproval of a selected site shall be a final decision of the
Department. However, approval of a selected siteis not a final decision...”

This change will avoid premature gppedls of Ste gpprovas, which are not find because the
Department must still consider an gpplication and issue a permit for the selected Site,
Conversdly, disapprovd of asdected ste will finaly preclude the operator from obtaining a
permit for the site. (2)

Response: The Department agrees with the spirit of the comment. However, clarifying
language is not necessary. The Ste sdlection process outlined in 8 90.5 isthe prerequisite to the
permitting process. Since the process continues following approva of a selected site, the
approvd of asteisnot an appeaable action. Appeas may be appropriately filed at the time of
permit issuance. However, when the Department disapproves a Site, the operator is precluded
from moving to the next step in the process. Disgpprovd istherefore afina appedable action.

Comment: Subsection (a) of 8 90.5 refersto “cod refuse disposd activities” The term “cod
refuse disposa operations’ is used in the preamble and in other sections of the regulation, such
as § 90.49. Inthe Act and Subchapter F, “cod refuse disposd activities’ is the defined term.
If these terms have the same meaning, “cod refuse disposal activities’ should be used
consagently and exclusively throughout the regulation. If these terms have different meanings,
each term should be separately defined. (4)

Definitions of the terms coal refuse disposal and coal refuse disposal operations would be
helpful in congruing the regulaion. (2)

Response: Unfortunately, terms such as coal refuse disposal operation(s), coal refuse
disposal activities, coal refuse disposal areas, and coal refuse disposal have been used
indiscriminately throughout the implementing statutes and regulations. It is beyond the scope of
this rulemaking to address that issue. However, 88 90.1 and 90.49 have been rewritten to help
clarify the proposed regulation. A definition of coal refuse disposal has been added at § 90.1.
Coal refuse disposal operations has been deleted from § 90.49. New language has been
inserted at 8§ 90.49(b) to clarify the subset of activitiesthat is subject to § 86.102(12).

§90.12. Geology

Comment: PCA suggests adding the phrase “as appropriate”’ at the end of the first paragraph
and after “borings’ a the end of the first sentence of the second paragraph. Not dl siteswill
require dl of the information, and including an absolute requirement may result in appeds for
failure to provide information that is not necessary to the Department’ s review of the
gpplication. PCA aso suggests that non-use aquifers be excluded from the description



requirements. Thisis conggtent with other programs, such as the Land Recydling and
Remediation program, which recognizes that some aguifers are not useable. (2)

Response: The Department disagrees. The term “as appropriate”’ obfuscates the regulation,
where currently it is quite clear. As noted in the comment, the non-use aquifer concept flows
from Act 2 provisions of the Land Recycling and Remediation program. However, Act 2
gpecificaly excludes mining. Inclusion of the non-use aquifer concept in the mining program
would run counter to the current mining statutes and regulations. These require that mining
activities be conducted to ensure protection of the hydrologic balance, including measures to
protect the quaity and quantity of surface water and groundwater within the permit and adjacent
aress.

8 90.13. Groundwater information.

Comment: Subsection (2) of 8§ 90.13 requires* ... Specific attention shal be givento
describing the groundwater flow system....” The phrase “specific attention” isvague. The
EQB should congder revising this provision to Smply require a description of the groundwater
flow sysem. (4)

Response: Thewording has been changed as suggested.
§890.49. Stream buffer zone variance.

Comment: Section 90.49(c)(1) should be changed to mirror 30 CFR 816.57. Pennsylvanid's
provison is missing the word “activities” To be condstent with the intent of the federa
regulation, the Department of Environmental Protection should change this section to reed “...if
the operator demongtrates to the satisfaction of the Department that the cod refuse disposa
activities will not adversdy affect...” (1)

Response: The Department disagrees. Section 90.49 reflects provisions of section 6.1(h)(5)
of the Cod Refuse Digposa Control Act as amended by Act 114. Section 6.1(h)(5) clearly
enumerates the operations that are subject to that section’s variance provision. These specific
operations are the disposa of coa refuse and the related Stream diversions or relocations.
Requedts for variances for other mining operations fal under the variance provisions of

8 86.102(12) of Chapter 86. Section 86.102(12) covers activities listed under the term
“surface mining operations’ as defined in § 86.101. A referenceto 8§ 86.102(12) isincluded in
the proposed rulemaking at § 90.49(b).

Comment: Section 90.49(c)(3) Sates that, “the stream buffer zone variance will be issued as
awritten order pecifying the methods and techniques that shdl be employed to prevent or
mitigate adverse impacts.” Thisprovisonis contrary to 8 90.49(c)(1), which states that
adverseimpacts are not dlowed. It followsthat if something is not allowed, there is no need to
mitigate it. All references to mitigating adverse impacts should be diminated, both in §
90.49(c)(3) and in the associated technica guidance document. (1)
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Response: Theregulatory language is based on satutory language thet initidly included
prevention of “sgnificant adverse hydrologic or water quality impacts.” Subsequently, the word
“dgnificant” was dropped at the direction of OSM. The statute does not explicitly require
prevention of adverse impacts. It dlows the Department to review the proposed site with
congderation for mitigation measures with the ultimate goa being no resultant adverse weter
qudity impacts. Therefore, the word “mitigate” will remain in the proposed regulation and in the
technical guidance in order to maintain consistency with the satute.

Comment: Language regarding stream relocations and diversons was included in § 90.49 of
the draft Proposed Rulemaking reviewed and gpproved by the Mining and Reclamation
Advisory Board (MRAB), but was removed from the proposed rulemaking as published in the
Pennsylvania Bulletin. The language should be replaced to conform to the statute and the
MRAB’s approval of the draft. (2)

Response: Theterm coal refuse disposal, as used in §90.49, has been defined (see § 90.1.
Definitions) to include stream relocations and diversions as well as other engineered festures
integra to the placement of thefill. By usng abroadly defined term, coal refuse disposal,
problems associated with not referencing each individual engineering feature can be avoided.
Additiondly, in order to adhere as closdly as possible to the statutory language, the “ stream
relocations and diversions’ wording has been inserted at § 90.49(c).

Comment: Subsections (a) and (c) of § 90.49 should be revised to apply to “perennial or
intermittent stream” and “any perennid or intermittent stream,” respectively. Thisis conssent
with 88 86.102 and 86.101, which includes cod refuse digposd in the definition of “surface
mining operation” subject to the buffer zone, which appliesto perennia and intermittent streams.

)

Response: Section 90.49 follows the statutory language of the CRDCA and will remain
unchanged. Furthermore, the CRDCA buffer zone provision was amended after

88 86.101 and 86.102 were promulgated and after the buffer zone provision of SMCRA was
enacted. Under the rules of statutory construction the language of the CRDCA will control
because it islater in time and more specific, goplying only to cod refuse digposal.

Comment: Subsection (¢)(1) of 8 90.49 should be revised by adding “downstream of the
system ingtalled pursuant to § 6.1(i) of the Cod Refuse Disposa Control Act and § 90.50(a) of
this Chapter, to prevent adverse impacts to groundwater and surface water.” Act 114 clearly
contemplated the diversion and relocation of streams, including the piping of streams through the
disposd area. This change would smply reflect that “ adverse water qudity impacts’ must be
prevented downstream of thefill area, not within the reach of the stream contained within or
diverted through thefill. (2)



Response: The regulatory language is consstent with the statutory language. However, asa
practical matter adverse impacts will be assessed downstream of the ste' sdischarge. The
proposed language will remain unchanged.

Comment: Section 90.49(c)(2)(ii) relates to “other environmenta uses of the stream,” which
would include riparian and wetland aress affiliated with the stream. Because of the
Commission’s obligation to protect such critica/unique wildlife habitats under Title 34 of the
Game and Wildlife Code, it is highly suggested that the last sentence include the congideration
of comments submitted by the Pennsylvania Game Commission. (3)

Response: The Pennsylvania Fish and Boat Commission is referenced in § 90.49 because it is
explicitly mentioned in the CRDCA. The Pennsylvania Game Commission will be given an
opportunity to review and comment regarding stream barrier variances. The Technicdl
Guidance Document covering stream barrier variances a cod refuse sites specifically directs the
Department to provide the Game Commission with a copy of the variance application and to
consder their comments.

Comment: Subsection (c)(2)(ii) of § 90.49 should be revised to “consider timdy information
submitted by the Fish and Boat Commission” to avoid unnecessary delays and uncertainty. (2)

Response: The suggested wording is not necessary. The existing technical guidance document
dready redtricts the comment period to 30 days. Any comment submitted within the comment
period is congdered timely.

Comment: Section 90.49(a) and (c) - Under 52 P.S. 830.56a(h)(5), a variance can be
granted under certain circumstances “to digpose of coa refuse and to relocate or divert
streams in the stream buffer zone.” (Emphasis added) Subsections (a) and (c) do not
include the statutory variance to relocate or divert streams. For consistency with the satute, the
EQB should revise Subsection () to address stream relocation or diversion. (4)

Response: _ Language regarding the relocation and diversion of streams has been added to
§ 90.49 () as suggested.

Comment: Section 90.49(b) uses the phrase “[c]od refuse disposa operations other than cod
refuse disposal.” What are “cod refuse disposa operations other than coa refuse disposa”?

(4)

Response: The phrase “cod refuse disposa operations other than cod refuse disposd” has
been deleted. New language has been inserted, which clarifies the subset of activitiesthat are
subject to § 86.102(12).

Comment: Section 90.49(c)(1) Sates” Stream buffer zone variances will only be granted if the
operator demongtrates to the satisfaction of the Department that the coa refuse disposal will not
adversdy affect water quaity and quantity...” (Emphasis added) It is unclear how an operator
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can make the required demongration. The find-form regulation should include the criteria the
Department will useto judge if an operator has made an adequate demondiration.  (4)

Response: Adversewater quality and quantity impacts would include the following affects at
any point downstream of the Ste's discharge: accderated stream channel erosion, conditions
leading to increased stream channel ingtability, substrate damage or increased flooding potentid,
and changes in stream chemistry resulting in or contributing to a violation of an applicable Sate
or federal water qudity standards. Permits issued under CRDCA are conditioned to maintain
downstream uses. Due to variable conditions encountered at cod refuse Sites, alist of “adverse
impact” criteriawas not included in the proposed regulation. Instead, the broad statutory
language was used in 8 90.49(c)(1). This gpproach dlows Department technica staff the
flexibility to congder ste-gpecific factors when assessing stream buffer zone proposas and
mitigation plans.

§890.50. Design criteria: groundwater and surface water protection system.

Comment: Section 90.50, subsection (c) requires a permit application to include a description
of the Site’'s susceptibility to mine subsidence. The description must include “particular atention
to subsidence-induced impacts or other physica or chemica processes that could adversdly
affect the operation of the sysems.” The regulation does not specify the physical or chemicd
processes that must be addressed. As aresult, the party submitting the permit application may
not know exactly what information must be included in the application.

In the find-form regulation, the EQB should clarify the meaning of “cother physica or chemica
processes.” Additiondly, the phrase “particular attention” is vague and should be dlarified. (4)

Response: Section 90.50 (c) has been revised to clarify the informationa requirements. The
term “ particular attention” has been dropped.

§90.122. Coal refuse disposal.

Comment: In the Pennsylvania Bulletin publication of the proposed rulemaking, the right
bracket showing the deletion of subsection (g) was inadvertently omitted. This bracket should
be included in the find-form regulation.  (4)

Response: The correction has been made.

§90.201. Definitions.

Comment: The definition of “search aredl’ at § 90.201 should be clarified by adding the
fallowing language:



“An applicant may propose a different location for the center of the search area as an
alternative to a coal preparation facility, provided the operator can demonstrate that this
isappropriate, using the factors to be considered in defining the search area.”

Although the cod preparation facility isthe most logicd sngle point for defining the center of the
search area, there may be unusud circumstances at a given site which would make the definition
of the area surrounding a point other than the coa preparation facility more appropriate. (2)

Response: Theexiging language in 8 90.201 provides consderable flexibility regarding the
delineation of a“search area.” Because the suggested change would not provide additiona
flexibility, it will not be added.

Comment: The definition of “search ared’” under § 90.201 does not require that either the one-
mile search radius or the 25-mile square mile search area be entirely conducted within the
borders of the Commonwedth. The definition as proposed would alow for a portion of the
search areato include other states’ jurisdictional areas, and till meet the defined criteria of the
search. Intruth, an operator could have an existing cod preparation facility located in West
Virginia, apply for acod refuse disposd permit in Pennsylvania, feasibly reduce the search area
conducted in Pennsylvania, and ultimately exclude a*“ preferred site” which would have
otherwise been within the search area of Pennsylvania. (3)

Response: The CRDCA does not limit the search areato Pennsylvania. However, the
Department has the find say on the configuration of the 25-mile seerch area. In circumstances
where an applicant has designed the search area to ddiberately exclude preferred sites, the
Department will require the search areato be reconfigured.

Comment: The definition of “preferred Site” under § 90.201 does not stipulate how much of a
watershed must be impacted before it becomes a preferred site. At one time, the Department
was conddering to impose that aminimum of 25% of the watershed had been accumulatively
impacted by either acid mine drainage, unreclaimed surface mine, or unreclamed cod refuse
disposd piles. The definition as proposed would alow for a one acre unreclaimed surface mine
which has no mining discharge, contained within a 500-acre watershed area, to quaify asa
“preferred ste” (3)

Response: The Department’s technical guidance document, titled Coal Refuse Disposal — Site
Sdection, contains criteriafor identifying preferred sites. Condderations such as in-stream
water qudity, length of stream segment polluted, and the percent of disturbed land in rdation to
the size of the watershed are addressed. While not absolutes, these criteria serve asaguide to
operators and Department staff conducting “ preferred Site” assessments.

Comment: The definition of “search ared’ contains a subgtantive provision in the last sentence.
The EQB should move the last sentence to § 90.202(b). (4)



Response: The definition of “search arel’ at § 90.201 has been revised. The substantive
provision was relocated to §90.202(b).

§ 90.202. General requirements.

Comment: Section 90.202(c)(2) dates“[t]he Steisknown or islikely to contain Federdly
listed threatened or endangered plants or animals...” The phrase“or islikely to” does not
appear in 52 P.S. §830.54a(b). The EQB should delete the phrase “or islikely to.” (4)

The Endangered Species Act and OSM'’ s regulations (16 U.S.C. 8 1536 (8)(2)) make clear
that the existence of the speciesis a prerequisite to the restrictions.  Furthermore, the statutory
and regulatory language refers to designated critical habitats. Redtricting Steswhich are “known
to contain” listed speciesis congstent with the CRDCA and fully complies with the federd
statutes and regulation, because consultation and concurrence will be required where those
species are known to exist, and where their continued existence may therefore be jeopardized.
In contrast to the clear language of the CRDCA, the Proposed Rulemaking contains no

gandard for determining whether asiteis “likely to contain” an endangered or threatened
Species.

Including the language at issue in the regulation would essentidly codify aprovison thet is
inconsgtent with the CRDCA, without any federdly mandated rationde. The proposed
rulemaking should therefore be amended to strike the words “or is likely” from § 90.202(c)(2).

The Board should aso bear in mind that this provision gpplies only to preferred sites—i.e,
thosein previoudy affected areas. Requiring investigating previoudy affected areas on
speculation that they “are likely to contain” threatened or endangered species will increase costs
and adminigtrative burdens for operators and the Department, and excluding areas where such
species have not been confirmed as present is not sound environmenta policy. (2)

Response: Thelanguage containing the “likely to contain” phrase was required by OSM in
consultation with the USFWS during their combined review of the Department’ s technica
guidance document on the Site selection process. The need for this precise language was
reinforced during OSM'’ s conditiona gpprova of the Act 114 program amendments (April 22,
1998 Federal Register, page 19805). Subsequently, PCA questioned inclusion of the “likely
to contain” phrase during the Mining and Reclamation Advisory Board's (MRAB) review of this
proposed rulemaking. Asaresult, the Department made a commitment to the MRAB to solicit
alegd interpretation from OSM regarding their authority to impaose redtrictions in Stuations
where sites are consdered “likely to contain” federaly listed threatened or endangered species.
On February 16, 2000, the Department wrote to OSM to request that legal clarification. The
Department followed that request with phone calls and a second written request, dated
September 12, 2000. In response, OSM has recently clarified that the precise “likely to
contain” language is not necessary due to the fact that the requirement to consider siteslikely to
contain listed threatened or endangered speciesis aready present at § 90.18(2). Therefore, in
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order to remain true to the statutory wording, the “likely to contain” phrase has been dropped.
(A copy of OSM’s November 21, 2000 response is attached.)

Comment: Subsection (a) of § 90.202 should be revised to require the use of apreferred site
“unless the operator demongtrates to the Department, based on reasonably available data, that
an dternative Steis more suitable... .” Thiswould avoid uncertainty about the level of data
collection required by the operator to satisfy thisrequirement. (2)

Response: The Department disagrees. The proposed regulatory language follows the
datutory language. The generd assembly gpparently contemplated using the “ reasonably
avallable data’ approach after the preferred Site issue had been resolved under section 4.1(a) of
the CRDCA.

Comment: The evauation criteria should be consistent with respect to the Department’s
review of an acceptable “dternate Ste’ rather than an existing “ preferred ste” In

88 90.202(c)(2) and 90.204(a)(3) the Department notes that one of its reviewing criteria for
approvd is*environmenta factors’ associated with the proposed dternate Ste. However, the
applicant is not required to submit thet information in 8 90.202(a). Likewise, geology and
engineering criteria have been noted in § 90.202(a) but are not part of § 90.204(a)(3). (3)

Response: The Department disagrees. The criteriaare congstent with the statutory intent.
Section 4.1 of the CRDCA spells out certain criteria to be considered when evauating
preferred versus dternate sites. The criteria under § 90.202(a) reflects section 4.1(a) of
CRDCA and isto be used to evaluate an applicant’s demongtration that a dternate Ste is more
suitable than a preferred site. Section 90.204 is designed to reflect section 4.1(c) and (d) of
CRDCA, which addresses circumstances where an applicant is comparing various adternate
gtes. Section 90.204 comesinto play when a preferred site does not exist within the search
area or when the gpplicant has already made the demonstration, required under § 90.202(a),
that an dternate Steis more suitable. The phrase “using criteriain 8 90.202(a)” has been
added for clarity at § 90.204(a)(1).

Comment: The section 90.202(d) wording, “unlessit isapreferred site,” should be deleted.
The language dlows the Department to minimize important environmentd factors, such as
exceptiond vaue wetlands, wetlands, and Commonwedlth listed threatened and endangered
gpecies for Stesthat meet the “ preferred Ste”’ definition. (3)

Response: The Department disagrees. Sections 4.1(a) and (b) of CRDCA explicitly address
criteriafor preferred Stes. Section 4.1(b) exempts preferred sites from the absolute exclusions
listed under § 90.202(d). Regardless of the Sit€' s status as non-preferred or preferred,
CRDCA and proposed regulations (8 90.202 (c)) require that a site can only be approved
where the adverse environmenta impacts will not clearly outweigh the public benefits.
Additiondly, the wetland encroachment issues will be addressed during the permitting process,
which requires a detailed Site assessment following the Site selection process.
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Comment: The CRDCA datesthat “coal refuse disposal shdl not occur” in the areas
designated in subsections 90.202(d)(1)-(6). However, the proposed rulemaking mandates that
asitemay not be gpproved if it contains any of these areas. This could result in the excluson
of dtesthat include incidenta or support areas that will not be used for cod refuse disposa.
PCA therefore recommends that subsection (d) be revised asfollows:

(d) Except on preferred sites, the Department shall not approve the coal refuse disposal
on or within any of the following areas....

In support of this, PCA further notes that the CRDCA contemplates that prime farmland may
be affected by coa refuse disposal activities under some circumstances. (See52 P.S.

§ 30.55(h).) Furthermore, the requirement that adverse hydrologic consequences be avoided
and the gtate' s antidegradation regulations will prevent harm to other listed resources. (2)

Response: The Department agrees. The suggested language more closaly tracks the statutory
language and has been incorporated. Additiondly, revisions were made to § 90.202(d)(4) to
more closdy track the statutory language.

Comment: Section 90.202(c)(2) does not contain the complete text of the Department’s
Technica Guidance Document entitled, Cod Refuse Disposa- Site Sdection regarding
regtrictions a Stes containing federaly listed threetened or endangered species. The guidance
was intended to clarify how PADEP intended to implement section 4.1(b) of Act 114. Since
the Technicd Guidance containsadisclamer asto itslegd effect, the Department may wish to
consider adding the complete text to the regulation to assuage any concerns that may be raised
by the USFWS when these proposed regulations are submitted to OSM as a program
amendment. (5)

Response: The missing portion of the text in the Technica Guidance language, “..or result in
the ‘take’ of federally listed threatened or endangered species in violation of Section 9 of
the Endangered Species Act,” has been added to § 90.202(d)(7).

Comment: Section 4.1(b) of CRDCA provides an absolute prohibition for using non-
preferred sites for refuse disposa on sites known to contain federa threatened or endangered
plants or animals, or state threatened or endangered animals. Section 90.202(c)(2) appears to
be inconsstent with section 4.1(b) in that it alows the approva of cod refuse disposal on non-
preferred sites known to contain the federally listed species where the Department concludes
and the USFWS concurs that the proposed use of the site would be unlikely to adversely affect
these species. (5)

Response: The provison was inadvertently misplaced and has been moved to
8 90.202(d)(7), which addresses restrictions at preferred sites.

Comment: There gppearsto be an inconsstency in § 90.202(d)(3) and section 4.1(b) of
CRDCA, in that § 90.202(d)(3) bans approva of coa refuse disposa activities on sites
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containing state threatened or endangered plants and animal's, whereas section 4.1(b) extends
the ban only to Sites containing State threstened or endangered animds.  (5)

Response: The Department agrees. The reference to state threstened or endangered plants
has been deleted.

Comment: Section 90.202(d) does not provide non-preferred sites with the absolute
protection of section 4.1(d) of CRDCA for federally listed threastened or endangered species.

Q)

Response: Section 90.202 has been revised. The provision that alows cod refuse disposal
on sites containing federally threstened or endangered species has been moved to new
paragraph (7) that bans such practice unless the Steis a preferred site where the Department
concludes that the proposed activity is not likely to adversaly impact federdly listed species.

§ 90.203. Proposing a preferred site.

Comment: Regarding 8§ 90.203, given Act 114’ s purpose of encouraging the use of preferred
gtes, PCA questions why the burden is on the applicant to demondtrate that the adverse
impactswill not clearly outweigh the public benefits. This should be the Department’ s burden.

)

Response: The burden is shared by the Department and the applicant. Where a preferred site
is consdered for cod refuse disposa, the gpplicant identifies any adverse environmenta impacts
and any public benefits that might occur as aresult of the cod refuse digposd, including any
environmental impacts that result from a stream barrier variance. The Department must then
determine if the adverse impacts clearly outweigh the public benefits.

Comment: This section gppearsto reiterate the requirements listed in 8 90.202. If
§ 90.203 does not add new requirements, it should be deleted.  (4)

Response: Section 90.203 implements section 4.1(a)(5) of CRDCA. Section 90.202
implements section 4.1(c) and (d) of CRDCA.

§90.205. Alternatives analysis.

Comment: Section 90.205 would entail that an dternative andyses need not be completed on
“preferred Stes’ and that the criteria as set forth in Chapter 105 has been circumvented with
respect to the criteriafor dternatives andyses on “dternate Stes” However, Title 25 Chapter
105, isexplicit in the requirement for an dternative analyses which includes designs to avoid or
minimize adverse environmenta impacts as they would relate to dl streams and wetlands within
the Commonweslth to include those which may be contained within the “preferred site” or
“dternate Ste’ locations. Further, Chapter 105 sets definitive criteriafor exceptiond vaue
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watersheds and wetlands, whereas the proposed 8§ 90.202(d) would avoid addressing these
habitatsin “preferred Stes”  (3)

Response: Section 90.205 tracks the exact language of section 4.1(€) of the statute.
Essentidly, the Act 114 revisons to CRDCA do address Chapter 105 requirements. Section
4.1(e) of CRDCA explicitly states that the dternatives analyss outlined under section 4.1 of
CRDCA satisfies the requirement for an dternatives andyss under the Dam Safety and
Encroachments Act.

§90.302. Definitions.

Comment: The definitions of “actua improvement,” “cod refuse disposd activities” and
“pollution abatement ared’ are taken directly from 52 P.S. § 30.53. Rather than repesting these
definitions, the EQB should consder smply referencing the Satute.

Best professiond judgment - The phrase “reasonably available data’ is not clear. The EQB
should specify what it consders “reasonably avallable data” (4)

Response: Repesating Satutory definitionsinto the regulations adds value by increasing the
readability and clarity of the regulations. It servesto make the regulation more user-friendly by
making definitions of important terms readily available to the reader. Smply cross-referencing
definitions forces the public and the regulated community to congtantly rely on multiple, hard-to-
procure publicationsin order to make sense of the regulations.

The definition of the term “best professiond judgment” aong with the phrase “reasonably
available data’ were imported directly from the existing remining (Chapter 87, subchapter F)
provisons of the surface cod mining regulations.  The remining provisons of Chapter 87 were
reviewed and approved by OSM, and the regulated community has operated under those
regulations for the past 16 years.  To promote continuity across the mining program and to
avoid confusion to the public and the regulated community, the regulation uses the same
terminology as the existing Chapter 87 regulations.

“Reasonably avalable data’ isinformation that can be collected without extraordinary effort or
the expenditure of excessive sums of money.

§90.303. Applicability.

Comment: Regarding 8§ 90.303, the CRDCA provides that DEP “may grant specia
authorization” if the conditionsin the Act are met. The draft regulations Sate that authorization
“may not be granted” unless the conditions are met. The language in the regulation should be
changed to mirror the statutory language. Thereis no clear reason for varying from the satutory
language, and the regulations should remain as faithful as possible to an Act which was intended
to be sdf-implementing. PCA therefore recommends using the statutory language. (2)
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Subsection (@) rephrases the paralldl statutory language at 52 P.S. § 30.56b(b). The EQB
should explain the need to dter the gatutory language. (4)

Response: The Department agrees that the language should mirror the statute, and subsection
(&) has been changed as suggested.

890.304. Application for authorization.

Comment: Section 90.304 (a)(2)(ii) - what criteriawill the EQB use to determine “other water
qudity parameters the Department deems relevant”? How will the operator be informed? (4)

Response: Additiona parameters may need to be assessed if warranted based on Site-specific
knowledge regarding historical uses or problems a a given mine ste. The operator will be
made aware of additiona monitoring requirements during the review of the permit application.
Module 26 of the permit gpplication is designed to characterize basdine conditions a Stes with
preexigting discharges.

§ 90.306. Operational requirements.

Comment: Subsection (4) of § 90.306 should be revised to delete the requirement that the
operator provide a notarized statement and to specify the circumstances in which a supervisng
engineer’ s sgnature may be required. PCA does not see what purposeis served by a notarized
gatement, and specifying when an engineer’ s satement is required will avoid confuson and
ddays. (2)

Why must statements from operators under paragraph (4) be notarized? Additionaly, the
phrase “if required by the Department isunclear.” When would a statement signed by the
supervising engineer be required? Doesthis statement aso have to be notarized? (4)

Response: The provision requiring notarized statements has been deleted. The statement
sgned by the supervisng engineer will be required in circumstances where the work being
completed requires engineering expertise as defined under the provisons of the Pennsylvanid's
Engineer, Land Surveyor, and Geologist Regidration Act. Thereisno requirement for the
engineer’ s statement to be notarized.

§ 90.307. Treatment of discharges.

Comment: Subsection (c) of 8§ 90.307 should be revised by replacing “may not be construed”
with “shdl not be condrued.” Thisisthelanguage used inthe CRDCA. (2)

Response: The wording has not been changed. The Legidative Reference Bureau ingstson

the use of “may not” because it carries a stronger prohibition. “Shal not” diminates the duty to
act, while “may not” eiminates the permission to act.

15



§90.309. Criteria and schedule for release of bonds on pollution abatement areas.

Comment: “Planting” isincluded in both § 90.309(a)(2) and (b)(1). The latter referenceto
planting should be deleted from subsection (b)(1), snce planting will have been required to
obtain release of the first bond percentagein ().

We ds0 suggest that the words “ at any time” be deleted from subsection (8)(4). A one-time
event caused by unusud circumstances should not be grounds for withholding bond release
where thereis no indication of a continuing problem, and there is no provision for exceptions
which do not indicate a potentia for a continuing problem.  (2)

Response: “Planting” was inadvertently included in 8 90.309 (&)(2), but has been deleted in
thefind regulaion. The“at any time’ language in (8)(4) remains. This subsection addresses
degradation caused by the operator, not degradation caused by severe westher conditions or
other unforeseen or uncontrollable events.
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