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Opening Remarks

Good afternoon, ny nane is Tinothy Geenland. | amthe
current President of the Pennsylvania Wility Contractors
Associ ati on (PUCA), which represents sewer and wat er
contractors and suppliers across the state of Pennsylvania. |
am al so the CEO and part owner of G eenland Construction
Inc. W are a utility pipeline contractor specializing in
wat er and sewer lines, treatnment plants and punpi ng
stations throughout nuch of Pennsylvania. W are currently
in our 33rd year of business and we enpl oy approxi mately 75
to 100 individuals. | appreciate this opportunity to offer
testi nmony on Pennsylvania s critical need to find a

solution for its water and sewer infrastructure needs.

| would also like to nention that representatives of
this Task Force received testinmony on May 8'" 2008 from M.
Bruce Hottle who al so represents PUCA. | concur with his

testi nony and appear here today in support of it.




Throughout ny 30 years of experience managi ng the
construction of public contracts | have worked with
nuner ous bor oughs, townshi ps and nunici palities throughout
our State as well as their professional engineers and
representatives fromvarious State agencies. | have been
involved in several multiple contractor projects working
al ong side nmany of ny conpetitors which has hel ped ne gain
a broader insight into the nost common probl ens encountered
by all within our industry. | hope that ny testinony wll,
in sone way, assist the Task Force in fulfilling the charge

gi ven them by the Gover nor




Timothy D. Greenland

Greenland Construction, Inc.

Infrastructure Needs

Qur need for clean water and the effective collection and
treatment of waste is fast approaching crisis level in the
state of Pennsylvania. Sonme would argue that crisis |evel was
reached years ago and is deepening with each passing day. The
truth is that our needs are great but our avail abl e funding

remai ns scarce at best.

The nunber of comunities with failing or substandard water
and wastewater systens is increasing for a variety of reasons.
A good nunber of these systens were built many years ago and
have been in operation nuch |onger than originally intended.
They are mechanically worn out. Sone systens have experienced
failure due to the | ack of adequate nai ntenance, in nost cases
due to the unavailability of |local funds to perform proper
mai nt enance. QO her systens are inadequate today sinply
because effluent standards have increased beyond the
capability of yesterday’s technology. |n many areas of the

State, expansion of the user base has pushed ol d treatnent
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facilities to their limt forcing a noratoriumon new
residential, comercial and industrial construction which acts
to stall economc growth in the State. Many systens in use
today have failing collection and interceptor pipe |ines that
al l ow ground water and runoff fromrain events to infiltrate
causi ng huge increases in flows that exceed the treatnent
capacity of the already failing plants. Some of these pipe
line systens built many years ago were desi gned as conbi ned
sanitary-stormwater systens with built in overflow

provi sions. Wen the sanitary sewer becones overl oaded, raw
sewage spills into the stormwater systemand flows directly
untreated into our rivers and streans and eventually into the

very water we use for consunption

There are many conmunities still w thout nmanaged water and
sewer systens. Sone contain private sewer lines installed
| ong ago wi t hout adequate septic systens. O those
constructed with septic systens, nmany are failing. Both
result in raw sewage spilling into our water source, and in
sonme cases, Vvisibly running through stormwater systens and
open ditches. This contributes to contam nation of our fresh
wat er supply which requires the use of additional funding to

provi de clean, safe water for consunption.



The 2004 O ean Water Needs Survey Report to Congress by the
U S. Environnental Protection Agency docunented that the 20-
year capital investnent need for Pennsylvania s publicly owned
wat er and sewer infrastructure was nore than $20 billion
dollars. Wth the recent sharp increases in the cost of oi
and maj or construction materials, the annual increase of our
unfunded needs is rising at an exponential rate. The | onger
we wait to institute an effective solution, the greater our

chance of failure.

Financing, Now and in the Future

There are currently four main sources of funding avail abl e
in Pennsylvania for water and sewer infrastructure projects:
t he Pennsylvania Infrastructure Investnment Authority
(PENNVEST), the federal Rural Wilities Service (RUS), the US

Arny Corps of Engineers and | ocal government bond issues.

O these sources, PENNVEST has been the nost viable and
successful because it is structured as a State Revol vi ng Fund
allowng it to be, at least, partially self sustaining. RUS

funds are available as |loans at a rate of 4%and grants are



only available on a restricted basis. Gants through the
Corps of Engineers are extrenely difficult to obtain and their
avai lability has been di mnishing. Mny conmmunities,
especially the smaller ones in rural Pennsylvania, do not have
the financial strength or expertise to issue bonds to fund

their infrastructure needs.

PENNVEST was created as a result of the dean Water Act,
nmore fornerly known as the Federal Water Pollution Control Act
whi ch provi ded federal funds to seed the Cean Water State
Revol ving Fund (SRF), required State matching funds and
mandat ed that the future principal and interest paynments from
borrowers would be returned to the fund to be nade avail abl e
for future water and sewer infrastructure projects. The
achi everrent of self sustainability allows the State to
eventual |y | everage every federal dollar into the future,
theoretically increasing the funds available as tine goes bhy.
However, the theory depends on two critical factors: an
initial level of federal funds high enough to overcone the
anortization of the infrastructure needs, and a commtnent to
federally fund the programconsistently fromyear to year
foregoing the urge to cut funding in tinmes of nationa

econom ¢ downt urn.



In recent years, the annual funding avail abl e through
PENNVEST has decreased from $320 mllion in | oans and grants
to $262 mllion, due nostly to reductions in federal funds.

At this rate, the total funding avail abl e from PENNVEST on an
yearly basis wll not even cover the annual rate of
construction cost inflation. W are effectively |everaging

our crisis to higher levels with each passing day.

Earlier this year, PUCA hosted an informational event in
Harrisburg at which we assenbl ed a panel of state and federal
experts in the water and sewer infrastructure fundi ng arena.
| ncl uded were top representatives from PENNVEST, the
Pennsyl vani a Departnent of Environnental Protection,
PennFuture, the O ean Water Council, the Senate Mnority
Envi ronnental Conmttee, the House Majority Finance Conmittee
and the California University of PA - Institute for Law and
Public Policy. The presentations of these esteened panelists
acknow edged the crisis situation that exists in Pennsylvania
and warned agai nst the perils of depending too heavily on
federal funding which has been decreasing and is expected to

continue to trend downward in the foreseeable future.

Recogni zi ng the need for a sustainable funding source at

the time PENNVEST was instituted, PUCA pronoted the idea of a



C ean Water Trust Fund to operate through and in conjunction
with PENNVEST to provide additional, self sustaining funds to

i nsure the success of the SRF.

Today, we continue to present and pronote this initiative
as a maj or conponent of the funding solution for the future.
The O ean Water Trust Fund will provide a self sustaining
fundi ng source that is dedicated solely to the water and sewer
infrastructure needs of Pennsylvania. This would generate an
estimated $240 nmillion dollars annually by instituting a user
fee for all public water and waste water systens at a rate of
20 cents per thousand gallons of usage. This would anount to
a charge of $2.00 per average household. Under the proposal,
one-third of the funds collected would remain with the | ocal
nmunicipality or authority to be accumul ated for use as the
| ocal comunity’s portion of funding for solving water and
waste water problens in that community. The bal ance of the
funds collected would go into a trust fund that woul d be
di stributed through PENNVEST, an agency al ready equi pped to
process such funds, for statew de water and sewer
infrastructure projects. One half of the trust fund
contributions would be distributed as grants to enable the
residents of Pennsylvania s comunities to nore easily afford

t he present cost of construction. The other half would be



pl aced into revolving |oan funds to be distributed to |ocal
muni ci palities at a favorable rate of interest. Repaynents to
the trust by the borrowers would increase funds avail able in

the trust for future infrastructure needs.

It is critical that |egislation be passed to adopt this
Cean Water Trust Fund Initiative to insure the proper
di stribution and use of the generated funds and to prevent
di version of the funds for other purposes. The fact that
t hese new funds woul d be channel ed t hrough PENNVEST offers
solid assurance of this since a new bureaucracy woul d not be
necessary to nmanage this new fl ow of funding. The data
required data collection systemis already in place which
woul d enabl e the Trust Fund to begin al most inmediately. |
encourage you to take a close ook at the dean Water Trust
Fund | egi sl ation proposed by PUCA as a najor viable, self
sustaining part of the solution to our critical clean water

i nfrastructure needs.

There are sone nunicipalities in the Coommbnweal t h t hat
woul d argue they can readily satisfy their own | ocal needs
through institution of rate increases on their own user base.
Most of these have not truly considered the full cost,

i ncludi ng I ong term mai nt enance needs, necessary not only to



retrofit and sustain existing systens, but to also allow for
future expansi on needs. Statew de assessnent of the nost
critical needs, together with application of statew de funding
sources to those needs will result in the | owest possible cost
to each locality receiving funds under the dean Water Trust
Fund Initiative. PENNVEST is already capable of distributing

funds on a prioritized, as needed basis.

Pennsyl vani a i s uni que anong many states with regards to
the availability of fresh water. |If we do not develop the
best way to collect it, treat it, protect it from
contam nation and distribute it to the end users we will

unnecessarily forego our potential for econom c grow h.

Attached to this testinony is a summary of the PUCA d ean

Water Trust Fund initiative for your review and consi derati on.

It is time for Pennsylvania to realize and acknow edge t hat
we cannot continue to depend on federal solutions to |ocal
problens. It is time for Pennsylvania to take |l egislative
action to correct its water and sewer infrastructure needs and

devise a plan for the future of the Commonweal t h.
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Efficient Use of Avallable Funds

In addition to the creation of new, self sustaining sources
of funding, the solution to our water and sewer infrastructure
needs now and in the future nust include corrective neasures
to insure the efficient and effective use of all available

publ i c funding.

You may be shocked to |l earn that the current nethods of
admni stering public works projects for water and sewer
infrastructure projects in Pennsylvania result in substanti al
waste of what precious little funding that is avail able.

Wt hout the adoption of corrective neasures, the anmount of
waste will grow even larger if funding is increased from new
sources. It is estimated that at |east 10% of the current
expendi tures for water and sewer infrastructure projects is

| ost due to our Sal es Tax Code, our antiquated public works
Procurenment Code, our current D sadvantaged Busi ness
Enterprise programrequi rements and the | ack of standardized

contract docunents.

As inconceivable as it may seem Pennsylvania, while

constantly struggling to provide enough funds just to keep
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pace with construction cost inflation on water and sewer
infrastructure projects, inposes and collects sales tax on
many of the materials and services incorporated into these
projects. Under current regulations, all materials used in
the construction of buildings or other pernanent inprovenents
to real estate for water or sewage treatnment facilities are
subject to the 6% sal es tax, even though they are necessary to
house tax exenpt water or sewer treatnent and processing

equi prrent . The installation of new stormwater systens, even
those projects designated to renove sewage overflows from
entering our rivers and streans are subject to sales tax. The
| arge nunber of contractors who primarily build the water and
sewer treatnent plants, punping stations and pipe lines are
required to pay tax on the equi pnment and tools necessary to
performthat work. The tax assessed on these costs is
included in the bid prices for public works projects in
Pennsyl vania. Wth the cost of equi pnent and tools for even a
small to md size contractor in the mllions of dollars,
together with the cost of materials and servi ces expended on
wat er and sewer treatnment plant and stormwater projects

t hroughout the State, the amount of sales tax collected is a
direct diversion of badly needed water and sewer
infrastructure funds. Wy do we collect sales tax on the

expendi ture of publicly collected funds? This is clearly an
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inefficient use of public funds. PUCA has pronoted broad tax
exenptions for public works projects and | encourage the Task

Force to explore the savings associated with this initiative.

Anot her maj or waste of currently avail able funding for our
public works water and sewer infrastructure projects is the
direct result of our outdated Procurenent Code. Act 57 of
1998 conbi ned vari ous procurenent |egislation into a new
Conmmonweal th Procurenent Code but failed to update the
i ndi vidual pieces of legislation to include necessary
technical corrections or to include | anguage needed to conform
to the Federal Acquisition Regulations (FARs) or conmonly
accepted standards in private contracts for simlar work such
as the Anerican Institute of Architects (AIA) or the

Engi neer’ s Joint Contract Docunents Council (EJCDC).

Over the years, PUCA has pronoted revisions to the
Procurenent Code whi ch have evol ved through Senate Bill 770 of
2003 and House Bill 652 of 2005 into our current initiative
that includes 15 proposed changes designed to provide fairer,
nore consi stent public works contract |anguage that wll
encourage nore conpetitive bidding and result in | ower project

costs on a statewi de basis. Details of the proposed

13



initiative are contained within the docunents attached to this

testinmony. To briefly sumarize, the changes provide for:

1

10.

Extension of tinme for reasons beyond the control of
t he contractor

Handl i ng of conceal ed or unknown conditions
encountered in a contract — to mrror provisions in
t he Federal Acquisition Regulations (FARs)

Revised limts for contract retainage.

Return of one-half retai nage at 50% conpl etion will
not be unreasonably wi thhel d.

Construction financing plans including interim
financing to be prepared prior to the bid.

Consi stent nonthly paynments to the contractor and
provisions for interest on | ate paynents.

Award of penalties (already provided for under the
current |egislation) shall be awarded in cases where
the | ocal governnent unit inproperly w thheld
paynent .

Mandat ory notice to bidders when the | ocal governnent
unit contract is not subject to the Code.

Val ue engi neering suggesti on prograns.

Assurance that an architect or engi neer enployed by
the |l ocal governnent unit will performas required

under the Code.
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11. Di sputes by the contractor or |ocal government unit
may be resol ved by the use of expedited arbitration.

12. Paynment of amounts w thheld for conpletion of m nor
itens.

13. Choice of arbitration procedures shall be the choice
of the claimant.

14. Disputes to be submtted to nediation by either
party.

15. Architects and engi neers shall be the representative
of the | ocal governnent unit and they shall be
inmpartial and carry out their duties in a conpetent

manner .

Many of these changes nerely propose to update
Pennsyl vania’s Code to mrror federal provisions, contract
practices al ready established or upheld by the Courts and
standards currently adhered to voluntarily by the private

sector.

To further understand the proposed changes, consider that
the very nature of the conpetitive bidding process for public
wor ks contracts in Pennsylvania results in non-negotiable
contracts for the bidders. By submssion of its bid, the

bi dder is bound by all terns contained within the contract
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speci fication book and the project drawings. Unlike the
private sector where the terns of the contract, and therefore
the price offered, are negotiable prior to entering into the
construction agreenent, the bidder’s only technical recourse
on a public works project is to not offer a bid and thereby
forego the opportunity for a chance to performthe work.

Wth the lack of non standardi zed contract documents in our
public works projects and the practice of some |ocal nunicipa
authorities or their professional engineers to include
contract provisions that put the contractor at a di sadvant age,
the only way for a contractor to survive in the public works
market is to accept risks that far exceed those in the private
sector. Because prices are fixed at the time of bid receipt
and contracts are not negotiable after the bids are opened,

bi dders are necessarily forced to cal culate their added risk
and include contingency dollars in their respective bids to
protect their financial interests. Again, due to contract
provi sions that are non negoti abl e and which are not regul at ed
by State |egislation, many authorities or their professional
engi neers craft |anguage to assign the cost of these added
risks as “inclusive” to the contract, allow ng no separate
nmeasurement of the itemfor paynent to the contractor should
the risk actually be encountered during construction. This

practice results in the nunicipal authority paying the
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contractor’s full contingency price even if the risk never
materialized during construction. |If the authority would
accept the risk that is rightfully theirs, they would only

i ncur the cost of risks that actually occur. |[If you give a
contractor fair contract |anguage and pay himon tine, in
turn, he will offer the nost conpetitive pricing he can.

On a statewi de basis, this would substantially reduce the cost

of water and sewer infrastructure projects.

In ny 33 years of experience in this industry sector, |
have adm ni stered nany contracts contai ning provisions so
unfair that which, if contained in private sector contracts,
woul d have certainly resulted in no bids being offered for the
work. | have even encountered public works contract |anguage
that, while in clear and direct violation of the current
Procurenent Code, was considered to be valid by the project
engi neer sinply because they chose to wite it into the
contract. How can anyone expect to receive conpetitive bid

pricing in such an environnent?

For nmore detailed information regardi ng ny persona

experiences under the current Procurenment Code, | would invite

t he nmenbers of the Task Force to obtain and review a copy of
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ny testinmony on House Bill 652 of 2005 of fered on August 10,
2005. | would be happy to provide copies upon request.

I f contract docunents, including specifications, standard
drawi ng details, neasurenent and paynent provisions and |ine
itembid schedul es were standardi zed for all public works
projects at the | ocal governnent |evel, very substanti al

savi ngs woul d be experi enced.

The attached flowchart depicts fornms of standardi zation
existing at the various |evels of private and public
construction projects. Al governing regulators in both the
private and public construction sectors adhere to standards
with the exception of |ocal governnment units. They do so
because they have | earned that standardi zation results in
| ower overall project costs when risk is properly assigned and
confusion is elimnated for the contractors offering bids.

St andar di zed contract docunments encourage nore conpetitive

bi ddi ng by all owi ng contractors to base their prices for a
particular project on their ability to obtain certain |levels
of production rather than by forcing themto assune undue
contract risks and to essentially exercise clairvoyance in the

conputation of their bid.
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| f standardi zed contract docunents are devel oped for public
wor ks projects at the |l ocal governnent unit level, it is
i nperative that |egislation be enacted to conpel all [ ocal
government units utilizing public funds, and their
pr of essi onal engineers, to conply with the standards.
G herwise, they will not be utilized and the tine and cost

expended to produce themw ||l have been wast ed.

| would like to offer coorments on one final cost
reduction strategy for water and sewer infrastructure
projects. The current D sadvantaged Busi ness Enterprise
program ( DBE/ MBE/ WBE) adds unnecessary cost to public works
projects and does not appear to be acconplishing its original

goal .

Al'l bidders on projects federally funded under the PENNVEST
A ean Water and Drinking Water State Revol ving Fund | oan
prograns are required to denonstrate their good faith efforts
with detail ed docunmentation showi ng conpliance with the DBE
requi rements. These good faith efforts nust occur prior to
the bid opening and often times result in the mandatory
subm ssi on of hundreds of pages of docunentation with each bid
offered. Countless hours are spent by staff personnel for

bi dders, nunicipal authorities, their professional engineers
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and State regul atory agencies to conply, report and revi ew
per formance under the program Bidders ultimately include

t hese costs in their bid prices for the project.

The program seeks to encourage participation of
di sadvant aged busi nesses through the award of subcontracts for
construction rel ated services and/or the procurenent of
materials and supplies. To be deened truly successful, the
end result should be the eventual transfornation of
di sadvant aged busi nesses into thriving, conpetitive conpanies
that no longer need to rely on the DBE programto participate
in the publicly funded construction marketplace. This can
occur only if they are trained and/or nmentored to successfully
conpete under free nmarket rules and they are required to neet
per f ormance standards along the way to eventually exit the
program Instead of acconplishing this, the current program
requires the market rules to be changed with respect to
conducting busi ness with disadvantaged firns. As a result,
DBE firns are rarely conpetitive enough to win subcontracts
and/ or purchase orders and are thereby restricted from
participation in the public contract. And, they do not
recei ve the necessary training and experience to exit the

program and function as a conpetitive business.
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PUCA proposes an overhaul of the current DBE programto
focus on training. The dollars currently being spent and
wasted for adm ni strati on by governnent agencies and for
conpl i ance by bidders and nunici pal authorities could be much
nmore efficiently utilized for teaching di sadvant aged

busi nesses how to function and conpete in our econony.

Educational efforts must also be directed towards nunici pal
authorities and other |ocal governnment units, especially those
in small rural comunities that may have never adm nistered a
maj or public works project, and towards their professional
engi neers and solicitors. Many |ack the experience to
properly and efficiently adm ni ster public works contracts
whi ch can | ead to unnecessary contract di sputes adding
substantial litigation costs that further stress avail able
fundi ng, increase user rates and del ay other projects from

bei ng construct ed.

Closing

Contractor and associate nenbers of the Pennsylvania

Uility Contractors Association have |long pronoted the ideas
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presented within this testinony. The unique perspective
gai ned by our collective years of experience within the public
works water and sewer infrastructure narket l|eads us to
bel i eve that our ideas and suggestions can play a major role
in preparing Pennsylvania for the future. However, since we
operate in the public arena, they will remain just ‘ideas and

suggestions’ unless the |egislature takes action to:

=

provi de dedi cated, self sustaining sources of funding;

2. amend the Sales Tax Code to allow full exenption;

3. revise our outdated Procurenent Code;

4. reforminefficient processes such as the DBE program

5. adopt standardi zed contract docunents;

6. and provide for contract adm nistration education.

PUCA stands ready to provide any assistance the Task Force
desires as it works towards water and sewer infrastructure
solutions that wll increase the health and safety of the
Commonweal th’s residents and spur economic growth by allow ng
Pennsyl vania to collect, protect and deliver one of its nobst

preci ous resources, clean water.
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Thank you for your tine and attention. |If you wish, | wll
attenpt to answer any questions you nmay have regarding ny

t esti nony.
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CLEAN WATER TRUST FUND

For more information, please call Brenda Reigle, Executive Director at PUCA at 717.234.8055 or ed@puca.org.

WHAT IS THE CLEAN WATER TRUST FUND?

The Clean Water Trust Fund is a perpetual fund that would generate over $200 million annually in grants and loans for
water and sewer projects. The program is a pay-as-you-go proposal rather than a state bond proposal.

HOW WOULD FUNDING BE PROVIDED?

A user fee of 20 cents per 1000 gallons would be applied to the water meter of treatment facilities for water and sewer.
The average cost per household would be $2 per month (combined water & sewer).

HOW WOULD THE FUNDING BE DIVIDED?

Thirty-five percent (35%) of the fee collected would be retained by the public utility and deposited into an escrow
account for capital improvement projects. Sixty-five percent (65%) of the fee imposed would be credited to the Clean
Water Trust Fund in PENNVEST. Thirty-two and one-half percent (32.5%) of the revenue would be for grants for
projects and thirty-two and one-half percent (32.5%) of the revenue would be for loans.

HOW WOULD A STATE TRUST FUND BENEFIT PENNSYLVANIA?

Thirty-five percent (35%) of the fee collected would be retained by the public utility and deposited into an escrow
account for capital improvement projects. Sixty-five percent (65%) of the fee imposed would be credited to the Clean
Water Trust Fund in PENNVEST. Thirty-two and one-half percent (32.5%) of the revenue would be for grants for
projects and thirty-two and one-half percent (32.5%) of the revenue would be for loans.

DOES THE PUBLIC SUPPORT THIS LEGISLATION?

Statewide survey commissioned by Joint Conservation Committee shows
majority willing to pay more for services

1,700 Pennsylvanians responding to Mansfield University’s Public Mind 2002 survey
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“Of those in favor, most (51.2 percent) indicated that they would prefer paying up to $2/month more in increased rates
to provide the increased funding. Just over 22 percent favored the state borrowing money, while 13.4 percent favored a
voluntary insurance program funded by ratepayers.”

QUOTE FROM June 5, 2002 News Release by Rep. Scott E. Hutchinson (R-64)

Mansfield University’s The Public Mind is an annual statewide telephone survey of randomly selected Pennsylvania adults
covering a variety of public policy issues. Professor of Sociology Dr. Timothy Madigan, Ph.D. directed the 2002 survey,
which has a margin for error of plus or minus two percent.

HAS THE STATE ADDRESSED PENNSYLVANIA’S CLEAN WATER NEEDS?

No, not really. The majority of funding for Pennsylvania’s Clean Water Needs comes from three major
sources 1) PENNVEST (which is partially funded by deceasing Federal monies and revolving funds from
paid-back loans), RUS (Rural Utility Services —Federal monies for rural communities), and Community Block
Grants. Pennsylvania is unable to keep pace with our ever growing clean water needs according to the most
recent EPA Clean Water Needs Survey.

“The 1996 EPA Clean Water Needs Survey estimates that Pennsylvania's 20-year capital investment needs
for publicly owned water and wastewater infrastructure came to $11.6 billion. The 1999 EPA Needs Gap

Study updating the 1996 survey suggested the 1996 figures may. be underestimated by nearly 50 percent.”
Infiltration Task Force News Release February 7, 2002

On February 4, 2002 The Joint Legislative Air and Water Pollution Control and Conservation Committee’s
Infiltration Task Force recommended the following in their “Inflow and Infiltration” Report:

RECOMMENDATION #10. “The state should consider the creation of a Pennsylvania Infrastructure
Advisory Board. The Advisory Board would help target state infrastructure investment toward resolving
high-priority problems. Among the issues that might be examined by the Advisory Board is alternative
funding for wastewater projects. Specifically, two funding alternatives that should be considered are a “Clean
Water Trust Fund” and “Lateral Insurance Programs.”

The introduction of the Clean Water Trust Fund legislation is necessary to ensure clean water for our children
and for the future development of the Commonwealth.

POSSIBLE SUPPORTERS OF THE AMENDMENT

Environmental Groups
Health Organizations
Youth Organizations
Sportsmen’s Groups

Concerned Citizens
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WHAT IS THE PENNSYLVANIA UTILITY CONTRACTORS ASSOCIATION’S (PUCA)
POSITION ON THE CLEAN WATER TRUST FUND?

The Pennsylvania Utility Contractors Association, (PUCA) representing nearly 300 members and over 5,500
employees, representing both union and non-union companies, believes in the importance of clean water for
the future of the Commonwealth and recognizes that Federal Funding is inadequate. Therefore, the PUCA
supports a responsible solution to Pennsylvania’s drinking and sewer infrastructure needs.
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Sectlon 18, Failure to report or pay feé ‘
Sectlon 1g. Time for payment of fees, pemalties and interest.
Section 20. Payment and recovery of fees, penalties and
interest.
Section 21. penalties. |
Section 22. Availability of réco:ds 6f other agencies.
Section 23;. Regulations.
Section 24. Timely mailing treated as timely filing and
o payinj. _ |
Sectlon 25., Effectxve date.
The General Assembly of the cOmmcnwealth of Pennsylvanla

Hereby enacts as follows:.

Section 1. Short title.

'This act shall be known and mey be cited as the Clean Water

- Prust Fund Act.

§e:tibn 2. ' Legislative intent,

‘The General Assembly finds and declares as follows:

—

(1) The health of millions of Commonwealth residents has

geeﬁ advanced by the success cf'the Pennsylvania
Infrastructure ;nveétment Authority (QENNVEST) in funding
improvements to gubstandard and'deﬁeriorated watér supply and
sewage disposal systems and in:providing'for necessary - ‘

infragtructure for community economic development
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opportunities andApublic safety fire protection.

(2) Im épite of the success of PENNVEST over the years
of its existence, mahy water and sewage 3ystems'in this
Commonwealth remain ocutmoded, aged, inadeéﬁate or

deterlorated or operate above capa¢ity, and many areas

continue to have to limit thelr growth solely due to lack of .

proper water supply and sewage disposal, which is primarily_

due to the insufficient avaiiébilityvof fundsrgovaddress the

massive and broad-based enwironmental‘inf;astructure needs of
Commonwealth residents.

D) The economic revitalization of this Commonwealth

- continues to be stifled by a lack of clean water and adequate

sawvage facilities;

(4) Financing of water and sewage projects at affordable
costs remains currently unavailable in many areas of thls
Commonwealth. "

is)» In order to asslst in financing progects to promote
the health and safety of the residents of this Commonwealth
and to promote the economic development of Pennsylvania, 1t
1s necessary to establish a fund to provide for necessary

funding of PENNVEST.

22- Section 3. Definitions.

23

The following words and phrases when used in this act shall

24 have the meanings given to them in this section unless Lhe

25 context clearly indicates~ctherwisei

26

!Association." A partnership, limited partnership or any

27 other form of unlncorporated enterprlse owned by two or more

28, persons

23
30 to

Clean Water Trust Fund" or "fund." An adcount or adccunts

be established by the Pernsylvania Infrastructure Investment

1395D04205 . : -3 -
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Authority for the securing, p:otectionnand distribution of watei
user fees as may:be collected by the Departmentlof Revenue.
100:poratioﬁ;“ a corpopaeion or joint stock association
organized under the laws of this Commoﬁwealth, the United States
or'any other state, territory or foreign country or dependency.
"Department." The Department of Revenue of the Commonwealth.
“Opereﬁions " Operations of all public utilities whether

cwned by or leased to the public utlllty who operated them. or

 causes them to be operated

- VPENNVEST." The Penﬁeylvania Infrastructure Investment
Authorlty created under the act of March 1, 1988 (P.L. Bé,
No.18}, known as the Pennsylvania Infrastructure Investment
Authorlty-Act. | '

.“Person " A netﬁral pereon, essocietion.or corporation
Whenever uaed in any provigion of this act prescribing and
1mposing a flne or lmprisonment or both, the term as applled tc
associatlon shall mean the partners or members thereof and as
applled to corporatlons the officers thereof.

npublic utility.” Any entity or any person engaged 1n the
treatment and distribution of potable water or engaged in the
collection and treatment of wastewater. | | |

"Sewage" or "wastewater.® Water which is unflt for human

‘consumption due to use by commercial, residential or industrial

customers of the public utility.
Section 4. Rate of fee |
A publlc utility shall pay a fee of 20¢ per 1,000 gallons of
water passlng through the master meter of each of the primary
treatment facilities of the public utility for purposes of»
pﬁblic consumption. additionally, a:public utility shall pay a

fee of 20¢ per ;,000 gallons of wastewater delivered to and then
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through the master effluent meter of each of the sewage

~ treatment facilities of the public utility.

Section 5. Due date,

'gixty-five percent of the fee imposed shall be paid by'each
publie utilityvquarterly to the department on or befors the last
day of April, July, October and January of each:year and
calculated upon the amount of 1,000 gallons of Qater or
wastewater, or both, .used in its cperations}within this
Commonwealth by each publlc utility during the quarter ending
with the last day of the preceding month. Thlrty-flve percent of
the fee collected ghall be retained by the publlc utlllty and

shall be deposited inte an escrow account fcr costs related to

progects as defined 1n section 3 of the act of March 1, 1988

'(P.L.sz No.16), known as the Pennsylvanla Infrastructure .

Investment Authorlty-Act

Section 6. Fees as revenues to Clean Water T:uet Fund.

All fees, penalties and interest paid under this act‘shall'be

credited Lo and are appropriated to a separate fung, known as

the Clean Water Trust Fund, within the Pennsylvanla
Infrastructure Investment Authority, created under the act of

March 1, 1988 (P.IL. 82, Nb 186), kncwn as the Pennsylvanla

Infrastructure Investment Authority Act The fees, penaltles and A

lnterest paid under thls act shall be utillzed by PENNVEST for

grants and loans to be distributed 1n the follcw1ng manner:

1) Thlrty—twc and one- half percent of revenue generated

by this act would be set asmde for grants for projects as
deflned in section 3 of the Pennsylvanla Infrast*ucture
Investment Authorlty Act. '

(2) Thirty-two and one-half percent of revenue generated

by thls ect would be set aside for loans for projects- as
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defined in section 3 of the Eehnsylvania Infrastructure -
Investment Authéfity Act.
Section 7. ﬁeallocation of fees.
| The public utility shall bé entitled to reallocate the fees
upon their master meter at a rﬁ:e not to exceed the statutory

fee limit of 20¢ per 1,000 gallons of water or wastewater per

user. Section 8. Grant eligibility from the Clean Water Trust

rFund.

A'public utility shall be entitled to a grant, upon two

‘years' fee contrlbutlcn to the Clean Water Trust Fund, to a

maximum of 35% of the total of all trust fund fees pald by that

‘publlc gtlllty into the fund, that grant to be made solely for

the purpose of construction bfAcapital facilities of the public
utility which must be completed for purposes of grant

eligibility. Public utilities applying for grants or loans from

. the Clean Water Trust Fund must meet the guidelines as provided

for in the act of March 1, 1988 (P.L.82, No.ls); known as the

Pennsylvania Infrastructure Investment Authority Act.
Section 9. Calculation of amount of water distributed or
wagtewater collected.
The amount of water or wastewater distributed;'ccnveyed or

treated by a publit utility within this Commonwealth shall be

. the proportion of the total amcunt of the water distributed or

wastewater collected within'its'enti;e operations within and.
gutsi&e this Commonwealth. |
Section 10. Report requirements.

A public utility subject to the fee imposed by this act shall
on or before the last day of April, July, October and January of

each year make to the department reports of its operatlons

during Ehe quarter ending the last day of the preceding month as .
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the department may requite and other teportS‘frem time to time
as the department Qay'deem necessary. The dePartment_by
requlation may exempt from the quatterly repoiting requirements
of this section those public utilitiee operating solely within
this Commenwealth and require in those instances an annual
affidavit if in its discretion the enfercement of this act would
not be adversely affected by the regulation.
Section 11. A&erage consumption.v -

‘ in the absence of adequate records showing the number of

gallons collected, conveyed dlstrlbuted or treated by a publlc

utlllty, the depaxtment may make a determination of water usage

based upon Eumplng cepac:tles, storage capacities, treatment

capaclties or other ev1dence as the department may determine.

Section 12 Records.
{a) General rule.--A public utility shall keep records in -

the form as the department reazonably may prescribe that will

enable the public utlllty to report and enable the department to

determ;ne ,

'j;) The total npmbef of gallons of water effluent -
distributed by the entire operations of the public utilit? as
recorded on the master flow’metet as reperted to the
Department of Environmental Protection
| {2)° The total number of gallons of wastewater effluent
as recorded on the master flow meter of the westewater -
treatment plan as reperted to the Department of Environmental
Protection by the entire eperatlons of the public utility.
-(-b,) Preservation of recorde.-—All records shall be sefely

praserved for a perlcd of three years in a manner as to 1nsure

thEII SECuIlty and avallablllty for lnspectlon by the department

in the administration of thls act. Upon application in writing,
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statiﬁg the reésons therefor, the department méy, in its
discreﬁion, consent to the destruction gf.records at any time
within the three-year period if the records Eertain to a périod
which has been audited by the department.; A
Section 13. Impositiecn of fee.

The faés imposed on public utilities by this act are inl 
additioﬁ‘ip anyifees or téxes of whatever character imposed on.
public utilities by any other provision of law.

Section 14, Filing of bond. -

A public utility nay give a surety company bond in the amount ‘

of §10,000 payable to the Commonwealth and.conditioned that the

public utility will pay all fees due and to become due under

‘this act from the date of the bond to the date when either the

public utility or the bonding compény notifies the department
that the bond has been canceled. The surety shall be a
corporation authorized to write suréﬁy bonds in this

Commonwealth. So long as the bond remains in force the board nay

order refunds to the public utility in the amounts appearing'to

be due on applications filed by the public utility under section
4,'without'§irst auditing the records of the public utility,
including the penalties and interest pravided'iﬁ section 18,
even though the assessment is made after cancellation of.the _
bond, but only for fees due and payable.whileythe bbnd wésAin
force and penaitias gnd‘intérest on those fees.
Section 15T"Falsé statements; penalties. ‘

2ny person who willfully and kgcwingiy makes, publishes,
delivers or utters a false statement orally or in writing for

the purpose of cbtainihg or attempﬁing to obtain or to assist

any other person £o obtain or attempt to obtain a credit or

refund or reduction of ;iability for fees under this act commits
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a misdemeanor and shall, upon conviction, be sentenced to pay a
fine of not more than $500, or to imprisonmént for not more than
one’ year, or both. '
Bection 1s. Departure or removal of proﬁerty from Commonwealth
_ | or discontinuing business. '
If the department ascertains that a publié utility designs
"guickly to depart ffom this Commonwealth, or to remove its
Eroperty.from this Commonwealth, or any property used by the
public utility in operations subject to this act, or to ]
discontinue businesses to do any other act tending té prejudice
or rendex wholly or partly lneffectual proceedings to assess or
collect the fees 1mposed whereby it becomes impcrtant that such
proceedings be brought w1thcut delay, the department may
immedlately make an arbltrary assessment of the amount of feesg
due, whether or not any ;eport is then due by'law, and may
'proceed under thé,arbitrarytgsséssment to collect Ehe fees or
‘compel security for theAsama} and thereafter shall cause notice
of this finding to be given to the public utlllty, together with
a demand fcr an 1mmed1ate repcrt and 1mmad1ate payment of the
fees. ' '
Section 17. Failure to pay fee. .
ia)v Failuré'to,pay'fee.—-If any'public utility failé to pay
anyufee impoged by this act for which it is liable, the |
department is authorized to ‘make a determlnatlon of additlonal
fee and interest due by the public utility based. upon any
.information within its possession or that éhall come into its‘
possegsion. All determinations shall be ﬁade 50 that'notice:
thereof shall reach the parties against whom made within three
years after the due date of the fee.
(b) Redetermination.--Promptly after the date of a
99D04205 : -9 - ' '
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determination under subsection (), the department shall, by
certified mail, forward a copy thereof to the public utility

against whom it was made. Within 30 days after the date upen

which the copy of the determination was mailed, the public

utility may file with the department a petition for
rédétermination_of the fees. Every peiition for redetermigatioﬁ
shall state specifically the reasons which the petiticoner
bellEVES entltles the public utility to the redetermination, and
it shall be supported by affirmation that it is not made for _the
purpose of delay and that the facts set forth in the petition
are trus. It shall be the duty of the department within six
months after the date of any determlnation to dispose of any
petitlon for redetermination Notlce of the actlon taken upon
any petition for redeterminat1on shall be glven to the.
petitioner promptly aﬁter the date of redetermination by the
department.. | |

iﬁ) Right to review.--Any Public utlllty shall have the
right to review by the Board of Finance and Revenue'and appeai
to gommohwealth Court,Viﬁ.the same mannei aﬁd'within the same
time'gs provided by law in the case of caPital stock and
frénchise taxes imposed upon corporationé.
Sectlon 18. -Failure to report or pay fee

When a publlc utility fails to f:Lle A repo::t w:LthJ_n the time
Erescrlbed by this act, the publlc utility shall pay as a

penalty to the Clean Water Trust Fund for each day thereafter,

.Saturdays, Sundays and other legal holidays excluded, until the

. report is filed, the sum of $5. In addltlon to this penalty, any

u.npa:Ld fee caused by failure to file a report shall bear

- interest at the rate of 1% per month or gracblon thereof until

the same is paid. The penalties and interest charges imposed
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shall.be gaid to the department in addition to the fee due. The
department, if satisfied that the failure to file the report or
pay the fes was excusable, may remit or waive the payment of the

whole or part of any penalty and the portion of the interest

‘charge as is in excess of 6% a year.

'§ection 15. Time for payment of fees, penalties and interest.

all fees, penalties and interest assessed‘pursuant to this
act, unless-earlier payment 15 provided in this act, shall be
pald within 15 days after notice end demand shall have been

mailed to the public utility by the department If feee,

vpenaltles and 1nterest S0 assessed pursuant to sections 16, 17

and 18 are mot paid~w1th1n 15 days, there shall be added to the
amount of assessment, in additiom to 1nterest as already

provided and any other penalties provided by law, a sum

equivalent to 5% of the fee.

Section 20. Payment and recovery of fees, penalties and
interest.

(a) Manner of recovery.--All penalties and interest when

imposed under this act shall ‘be payable to and recoverable by

the department in the same manner as if they were part of the
f=a imposed. |

(k) Debt of publlC utlllty —-The fees, interest and

penalties imposed under this act, from the time the same shallv

be due, shall be a debt of a public utility who does not
maintain premises for the transaction of businegs within this

Commonwealth, recoverable in the Commonwealth Court in an action

of assump51t in the name of the Commonwealth The debt, whether

sued upen or not, shall be a llen on all the property of the

debtor except as against an innocent purchaser for value without

‘notice thereof and shall have priorityvboth in lien and

1999004205 - 11 -
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dlstrlbutlon of the assets of the publlc utility, yhether in -
bankruptcy, lnsolvency or otherwzse The proceeds of any _
judgnent or order obtalned under this sectlon ghall be pala to
the depértment. The service of all papers in the.action of

assumpsit shall be upon the Secretary of the Commonwealth, with

a copy mailed b? certified gail to the last known address of the

defendant. |

{c) DLien against real and personal property.--Any fee
détermine& to be due from aniyperson who maintains premises for
the conduct of a public utility business in this Commonwealth

and remalnlng unpald after demand for the same, and all

’penaltles and interest therecn, shall be a lien in favor of the

Commonwealth upon the Ercperty, both real and personal of such-

person but only after the lien has been entered and docketed of

" record by the prothonotary of the county whera the property is

gituated. The department may at any time transmit to the
prothonotaries of the respective counties certified copies of

all liens for fees, penalties and interest, and it shall be the

duty of each prothonotary recelving the lien to enter and docket.

the same of record in his office, which lien shall be indexed as
judgments are now indexed. A writ of execution may diréctly
issue upon. the lien, without the issuance and présécutibn to
judgment of a writ of scire fécias, However, not less than ten
days before 1ssuance of any execution on the lien, notice of the
filing and the effect of the lien shall be sent by registered
mail to the fee payer at his last known post office address. No
prothonotary shall require as a conaiticn precedent to the entry
of such liens the paymént of any costs incident thereto.

(d) TLien priority.--Thg lien imposed under this section

shall have pricrity from the date of its recording and shall be
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fully paid and satisfied out of the proceeds of any judiciel
sale of property subject thereto, before any other obligationm,

judgment claim, lien or estate to which the property may

subsequently become subject, except costs of the sale and of the

ert upon which the sale was made, and real estate taxes and
municipal ‘claims agalnst the property, but shall be subordlnete

to mortgages and other liens existlng and recorded or entered of

" record prlor to the recording of the llen In the case of a

3ud1c1al sale of property subject to a lien lmposed under this
section, the, eale shall dlscharge the lien 1mposed under this

Eection to the extent only that the Proceeds are applied to 1ts

payment and the llen shall continue in full force and effect as

to the balance remaining unpaid.

{e) . Duration of lien.--A lien imposed under thls section
shall contlnue for flve years from the date of itg entry of
record and may be renewed and continued in the manner now or
hereafter provlded for the renewal of judgments.

Section 21. Penalties.

A public utility or any person who violates this act; not
covered by any other penalty provisions contaimed in.this.act,
commits a misdemeanor of the third degres and shall, upon

conviction, be gentenced to pay a fine of not more than §500, or

undergo imprisonment fox not more than one year, or both. If the’

person ceonvidted is a corporatiom, any imprisonment imposed

-shall be served by the responsible oorporate officer.

Section 22. Availability of records of other agencies.
The records of any other Commonwealth agency, board or.
commission to the extent that the same may be pertinent to the

administration and enforcement of thls act, and the

'determlnatlon of 11ab111ty thereunder, shall be available to the

[
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department.
Section 23. Regﬁlations.
The department shall promulgate regulations as may be

necesgary for the effective enforcement of this act.

Section 24. Timely mailing’treated aS'timely filing and paying.

With respect to ‘all reports, clalms, statements and other

- documents requlred to be rlled and all payments required to be

made under this act, any report, claim, statement and other

document or payment of fee wlthheld shall be. con51dered as

timely filed if the ;epcrt, cla;m, statement or other document,

or payment which has been received by the department, is
postmarked by the United States Postal Services om or prier to

the final day on which payment 1s to be recemved For purposes

1 of this act, presentation of a receipt 1ndicat1ng that the

report, claim, statement or other document or payment was filed

by registered or' certified mail on or before the due date shall

be prima facie evidence of timely filing of such rebbrt, élaim,f

statement or other document or payment.

" Section 25. Effective date.

This act shall take effect in 60 days.
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COMMONWEALTH PROCUREMENT CODE
PROPOSED LEGISLATION

For more information, please call Brenda Reigle, Executive Director at PUCA at 717.234.8055 or ed@puca.org.

WHAT IS THE COMMONWEALTH PROCUREMENT CODE?

The state codified various procurement legislation like the “Prompt Pay Act” into the new Commonwealth Procurement
Code (Act 57 of 1998). The change lumped construction projects, professional services and purchasing together into
one law. While this action simplified the law, no changes were made to the former “Prompt Pay Act” to update the law
with technical corrections; or make the law conform to aspects of the Federal Acquisition Regulations (FARs): or AIA
documents; or updates to correct certain omissions and deficiencies in the Code based on the experience of contractors
and government agencies in operating under the Code.

WHY MAKE THESE CHANGES?

It is predicted to save money for government agencies such as municipal authorities, water and sewer
authorities, boroughs, townships and cities and school districts in contracting by lowering bids and because it
is fairer, to encourage more competitive bidding for contracts, especially those for local transportation and
sewage and water treatment. Pennsylvania contract documents need to be competitive compared to
surrounding states’ procurement laws to attract bidders to stay and work in Pennsylvania. The Pennsylvania
utility construction industry pays prevailing wages to over 5,500 employees. This Proposed Bill is similar,
with a few further corrections, to Senate Bill 770 of 2003, which was proposed but not enacted due to time
constraints in the session and House Bill No. 652 of Session 2005, which was referred to the Committee on
State Government but not enacted. This Proposed Bill makes corrections to the Commonwealth Procurement
Code (the "Code"), and conforms it to aspects of the Federal Acquisition Regulations (FARs), AIA documents
and updates it to correct certain omissions and deficiencies in the Code based on the experience of contractors
and government agencies in operating under the Code. The significant change from those bills is to make the
provisions of the bill applicable to local government units only, while the provisions of the present
Commonwealth Procurement Code remain applicable to state agencies such as the DGS. It is predicted to
save money for local government agencies or units such as municipal authorities, water and sewer authorities,
boroughs, townships and cities and school districts in contracting by lowering bids because it is fairer, and to
encourage more competitive bidding for contracts, especially those for local transportation and sewage and
water treatment.

WHAT ARE THE 15 PROPOSED CHANGES?

1. Provides for an extension of contract time or milestones in cases where a contractor is prevented
from completing parts of the work or reaching milestones due to delays beyond the contractor's control; these
include, but are not limited to, acts or neglect by the government agency, engineers or architects and utility
owners or other contractors; fires, floods, strikes, unforeseen material shortages, epidemics, abnormal weather
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conditions or acts of God. Such extensions to the contract would be only for the length of such delay beyond
the contractor's control.

2. Provides for the handling of concealed or unknown conditions encountered in a contract, such as
subsurface or otherwise concealed physical conditions which are either: (1) materially different from those
indicated in the construction contract or (2) unknown physical conditions of an unusual nature on a
construction site. The provision allows the contractor to present claims for such hidden or unforeseen
conditions. This suggested change mirrors provisions of and updates the Procurement Code to conform to the
concealed or unknown site conditions provisions in the Federal Acquisition Regulations (FARs) and the
American Institute of Architects (AIA) documents. It also adds a provision to allow relief and in order to deal
with unforeseen environmental hazards and dangerous conditions.

3. Provides that the retainage for local government unit jobs will not exceed 6% of the amount due
until 50% of the contract is completed, which is the same provision for the contracts let under the Code by the
Pennsylvania Department of General Services (DGS).

4. Provides that applications for payment representing refund of one-half of the retainage upon
completion of 50% shall not be unreasonably withheld by the local government unit. This updated provision
also provides that if there are specific causes for greater retainage withholding, the reason or reasons must be
specified by the engineer or architect and may be challenged on the basis of reasonableness in the arbitration
procedure.

S. Provides that construction financing plans which include interim financing provisions are prepared
and approved by the local government unit prior to the bidding for a construction contract.

6. Provides for monthly progress payments and that if monthly progress payments from the local
government unit to the contractor, which include payments for change orders or claims against the local
government unit which are agreed to or later found to be proper, are not made by the payment due date under
the contract, interest provided for in the Code for late or non-payment of a payment application shall be paid
at rates already specified in the Code. Also eliminates the delay before such interest payments begin to run, in
an incentive for prompt handling on the progress payment paperwork.

7. Provides that if the local government unit has improperly withheld payment to the contractor for
reasons such as their timely failure to: make a final inspection as provided for in the Code, or to issue a
certificate of completion when warranted under the Code, or to list in detail each uncompleted item in a
punchlist and to list reasonable cost of completion of such items as presently required under the Code or if the
unit or agency commits certain other violations of the Code as it exists now, then the penalty provided for
presently in the Procurement Code shall be awarded, as shall reasonable attorneys fees in an amount to be
determined by the Board of Claims, court or arbitrator, together with expenses. This removes the requirement
of a local government unit or agency acting in "bad faith" and, as such, makes the provisions of the Code

paralle] those in the Act which governs private work, the Pennsylvania Contractor and Subcontractor Payment
Act. (73 P.S. §501 et seq.)

8. Provides a technical correction by providing that a local government unit which awards contracts
which are not covered under the Procurement Code because of exceptions to the Code must notify the bidders
to such contract that the Procurement Code does not apply.
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9. Provides for value engineering suggestion programs wherein successful contractors can suggest
cost and efficiency changes to the local government unit and share in the savings if the suggestions are
adopted.

10. Provides, in addition to 7 above, that if the architect or engineer employed by the local
government agency fails to comply with the present provisions in the Code to issue substantial completion
certificates, or fails to provide a punchlist with reasonable costs of completion values in accord with the
present Code or does not comply with final payment and substantial completion provisions in the Code, then
it will be presumed that there are no uncompleted items and final payment, including release of retainage will
be made to the contractor within 45 days of the final payment application. This is to attempt to remedy
repeated, open and notorious violations of the Code on the part of independent architects and engineers
employed by government agencies. They have repeatedly and deliberately failed to comply with the present
provisions of the Code on the concerned issues and, in effect, frequently ignore the contractor's rights under
the Code. This, in turn, affects the bidding procedure as it becomes uncertain as to when final payment and
release of retainage under the Act will be made to the contractors.

11. Provides that, in order to protect the rights of both the contractor and the local government agency
in the instances described in 7 and 10 above, in cases where the claim made by the contractor under the above
section is disputed by the government agency, the matter may be resolved by the use of expedited arbitration
procedure of the Construction Industry Rules of the American Arbitration Association.

12. Provides a clarification or technical correction that amounts withheld for completion of minor
items (punchlist items) shall be paid upon the completion of each such item in the certificate of substantial
completion issued by the architect or engineer.

13. Provides a technical correction making it clear that that the present Procurement Code language
providing that disputes over the payment of retainages and final payment shall be arbitrated under the Rules of
the American Arbitration Association, or under alternative rules for arbitration if the parties agree upon such
alternative, or under the Pennsylvania statutes pertaining to arbitration as presently provided in the Code.

This change clarifies that the choice of which procedure to follow shall be by choice of the claimant. The
present applicable section of the Procurement Code utilizes the word shall, but is unclear as to the means of
arbitration. This is predicted to save hundreds of thousands of dollars on expensive litigation in court, and the
money may be used on the project instead.

14. Provides that either party to a claim or dispute arising under the construction contract or
performance of the contract may submit the dispute to mediation. The new provision also adds that unless the
parties agree otherwise, mediation shall be in accordance with the Construction Industry Mediation Rules of
the American Arbitration Association and the request for mediation may be made concurrently with the filing
of a Demand for Arbitration. The arbitration would then be stayed for a period of thirty (30) days to allow
mediation in an attempt to resolve the dispute in the least expensive and most expeditious manner.

15. Provides in SUBCHAPTER F that construction contracts provide that the architect or engineer
will be the representative and agent of the local government agency. It further provides that they shall be
impartial and carry out their duties in a professional and competent manner, and indemnification and waiver
clauses shall vary or lessen their duties and responsibilities. This provision is predicted to help save millions
of dollars and countless disputes generated by faulty plans and specifications, and the disputes, delays and
litigation which arise on local governmental agency construction projects. This proposed provision was added
by sponsoring Senators to proposed Senate Bill 770 of 2003, P.N. 899.
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POSSIBLE SUPPORTERS OF THE AMENDMENT

Contractors that do public bid contracts
Local Government entities interested in saving their ratepayers money

EXAMPLES OF CONTRACTORS AND GOVERNMENT AGENCIES NOT-OPERATING
UNDER THE CODE

Project: Rural Valley Borough, Armstrong Co. — Holding redundant retainages for items already secured through
performance bonds — acts as a penalty and makes a responsible contractor a unwarranted creditor

Project: Midway Sewerage Authority Construction of Sanitary Sewers - Holding redundant retainages for
items already secured through performance bonds — acts as a penalty and makes a responsible contractor a unwarranted
creditor

Project: South Strabane Township Sanitary Authority Lakeview Drive/East Beau Street Sanitary Sewers
Triple retainage — 1) The standard retention allowed by the “Commonwealth Procurement Code” 2) Withholding
payment for testing 3) withholding payment for restoration

Redundant Retainage has a trickle down effect to the contractor and the suppliers — if the contractor doesn’t get
paid on a timely basis then the supplier also becomes and unwarranted creditor

Contractors and Suppliers simply want to be paid in a timely fashion for work performed so they can pay their
workers, their suppliers, and their taxes.

WHAT IS THE PENNSYLVANIA UTILITY CONTRACTORS ASSOCIATION’S (PUCA)
POSITION ON THE COMMONWEALTH PROCUREMENT CODE AMENDMENT

The Pennsylvania Utility Contractors Association (PUCA), representing nearly 300 members and over 5,500
employees of both union and non-union companies, believes in the importance of free enterprise throughout
the construction industry and supports these needed changes for a competitive bidding market in
Pennsylvania.
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PARTHI
GENERAL PROCUREMENT PROVISIONS

Chapter
31. General Provisions
33. Prevention of Environmental Pollution
35. (Reserved)
37. Contract Clauses and Preference Provisions
39. Construction Contracts Over $50,000°
41. Purchase of Surplus Federal Property
43, Public Facilities Concessions
45. Antibid-Rigging
47. Contracts for Public Works for Local Government Units

CHAPTER 31
GENERAL PROVISIONS

Sec. -

3101. Applicatien of part. 3102. Definitions.

§ 3101. Application of part.
This part applies to government agencies. In the case of Commonwealth
agencies, this part shall be read in pan materia with Part I (relating to
Commonwealth Procurement Code).

§ 3102. Definitions.

Subject to additional definitions contained in subsequent provisions of this part which are applicable o specific
provisions of this part, the following words and phrases when used in this part shall have the meanings given to
.them in this section unless the context clearly indicates otherwise:

"Commonwealth agency.” A Commonwealth agency as defined in section 103 (relating to definitions).

"Government agency." Any Commonwealth agency, any transportation authority or agency created by statute

or any political subdivision or municipal or other local authority, or agency of any political subdivision or local
authority, except where such government agency is subject to the provisions of Chapter 47 the provisions of that
chapter relating to local government units shall be applicable instead of the provisions of Chapter 39.

CHAPTER 47
CONTRACTS FOR PUBLIC WORKS FOR LOCAL GOVERNMENT UNITS

Subchapter
A. Preliminary Provisions
B. General Provisions
C. Retainage
D. Prompt Payment Schedules
E. Substantial/Final Payment
F. Role of Architect or Engineer

SUBCHAPTER A
PRELIMINARY PROVISIONS

Sec.
4701. Application and purpose of chapter. 4702. Definitions.

§ 4701. Application and purpose of chapier.
(a) Application.-Except as otherwise specifically provided in this chapter, this chapter applies to contracts
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entered into by a local government unit through competitive sealed bidding.

(b) Purpose of chapter.-The purpose of this chapter is to establish a uniform and mandatory system
governing public contracts to the extent of the requirements set forth in this chapter and shall be construed to
effectuate such purpose. The provisions of this chapter shall in no way affect the provisions of the act of August
15, 1961 (P.L.987, N0.442), known as the Pennsylvania Prevailing Wage Act, nor the regulations promulgated
under that act, nor shall any requirements of this chapter affect any provisions of a contract to be awarded
pursuant to any Federal law or regulations containing specific provisions which are different from the
public contract requirements of this chapter.

§ 4702. Definitions.

The following words and phrases when used in this chapter shall have the meanings given to them in this
section unless the context clearly indicates otherwise:-

"Contract." A contract exceeding $50,000 for construction as defined in section 103 (relating, to definitions),
but relating only to contracts of local government units.

"Contractor.” A person who enters into a contract with a local government unit .

"Deficiency item." Work performed but which the design professional, the contractor or the inspector will not
certify as being completed according to the contract.

"Design professional." Persons performing professional services as defined in section 901 (relating to
definitions).

"Inspector.” The person authorized or engaged by the local govemment unit to inspect the work performed and
materials furnished pursuant to a contract to determine whether the work completed is in compliance with the
contract.

"Local government unit." Any county, city, borough, incorporated town, township, school district,
vocational school district, county institution district, home rule municipality, local authority or any joint or
cooperative body of local government units Or any instrumentality, authority or corporation thereof which has
authority to enter into a contract.

"State-aided institution." Any institution which receives State funds directly or indirectly for
construction as defined in section 103 (relating to definitions).

"Subcontractor.” A person who has contracted to furnish labor or materials to or has performed labor for a
contractor or another subcontractor in connection with a contract.

"Substantial completion.” Construction that is sufficiently completed in accordance with the contract and
certified by the architect or engineer of the local government unit , as modified by change orders agreed to by
the parties, so that the project can be used, occupied or operated for its intended use. In no event shall a
project be certified as substantially complete until at least 90% of the work on the project is completed.

SUBCHAPTER B
GENERAL PROVISIONS

Sec.
4711. Time for awarding contract. 4712. Time for executing
contract. 4713. Release of successful bidder.
4714. Claims for concealed or unknown conditions.

§ 4711. Time for awarding contract.

(a) General rule.-In the case of a contract to be entered into by a local government unit through
competitive sealed bidding,, the contract shall be awarded to the lowest responsible and responsive bidder within
60 days of the bid opening, or all bids shall be rejected except as otherwise provided in this section.

(b) Delay.-If the award is delayed by the required approval of another government agency, the sale of
bonds or the award of a grant, the contract shall be awarded to the lowest responsible and responsive bidder
within 120 days of the bid opening, or all bids shall be rejected.

(c) Extensions.-Extensions of the date for the award may be made by the mutual written consent of
the local government unit and the lowest responsible and responsive bidder.

(d) List of bidders.-All local government units shall be required to provide a list of the bidders and their bid amount on each
contract within ten working days of the bid opening to interested parties for a fee to be determined by the local
government unit to cover the cost of developing such list.
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(e) Delays beyond contractor's control.--If a contractor is
prevented from completing any part of the work within the
mandated times or milestones of the construction contract or
construction schedule due to delay beyond the control of the
contractor, the contract times or milestones will be extended in
an amount equal to the time lost due to the delay if a request
for extension is made in writing. Delays beyond the control of
the contractor shall include, but not be limited to, acts or
neglect by the local government unit and the engineer or architect,
acts or neglect of utility owners or other contractors
performing other work on separate contracts, fires, floods,
strikes, unforeseen material shortages, epidemics, abnormal
weather conditions or acts of God.

§ 4712. Time for executing contract.
In the case of a contract entered into by a local government unit through competitive sealed bidding, the
contract shall be executed by the local govemment unit within 60 days of the date that the contract is awarded.

§ 4713. Release of successful bidder.

Failure of the local government unit to comply with the requirements’ of sections 4711 (relating to time
for awarding contract) and 4712 (relating to time for executing contract) shall, unless the successful bidder
waives' the noncompliance by written notice to the local government unit , release the successful bidder
from any liability in respect to its bid or contract and entitle all bidders to the immediate return of any bonds
or security deposits posted in connection with the bid or contract.

§ 4714. Claims for concealed or unknown conditions.
(a) General rule.--1f conditions are encountered at the site
which are:

(1) subsurface or otherwise concealed environmental or
physical conditions which differ materially from those disclosed
and indicated in the construction contract or constructidn
drawings or plans accompanying the contract; or

(2) unknown physical or environmental conditions of an
unusual nature which are undisclosed or differ materially from
those ordinarily found to exist and generally recognized as
inherent in construction activities of the character provided for
in the construction contract and construction drawings
and plans accompanying the contract.

Notice by the observing party shall be given to the other party
promptly before conditions are disturbed and in no event later
than 21 days after the first observance of the conditions. The
architect or engineer will promptly investigate the conditions

and, if they differ materially and cause an increase or decrease
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in the contractor’s cost of or time required for performance of
any part of the work, shall recommend an equitable adjustment in )
the contract sum, contract time, or both.

(b) Nonserious conditions.--If the architect or engineer
determines that the conditions at the site are not materially
different from those indicated in the construction contract or
construction drawings or plans accompanying the contract and
that no change in the terms of the contract is justified, the
architect or engineer shall so notify the owner and contractor
in writing, stating the reasons.

(c) Objections.--Claims by either party in opposition to a
determination under subsection (a) or (b) must be made within 21
days after the architect or engineer has given notice of the
decision.

(d) Materially different conditions.--If the conditions
encountered are materially different, the contract sum and
contract time shall be equitably adjusted, but if the owner and
contractor cannot agree on an adjustment in the contract sum or
contract time, the adjustment shall be subject to arbitration

under section 4742 (relating to arbitration).

SUBCHAPTER C
RETAINAGE

Sec.
4721. Retainage.
4722. Payment of retainage to subcontractors and material suppliers.

§ 4721. Retainage.

(a) Contract provision.-A contract may include a provision for the retainage of a portion of the amount
due the contractor to insure the proper performance of the contract except that the sum withheld by the local
government unit from the contractor shall not exceed 6% of the amount due the contractor until 50% of
the contract is completed. When the contract is 50% completed, one-half of the amount retained by the local
government unit shall be returned to the contractor, and the contractor shall release to subcontractors and
suppliers any corresponding amount of such retainage withheld from them by the contractor.

However, the architect or engineer must approve the application for payment, which approval shall not
be unreasonably withheld. The contractor must be making satisfactory progress, and there must be no
specific cause for greater withholding. If the engineer or architect determines that there is a specific cause for
greater withholding, the reason or reasons must be specified in written detail to the contractor. The decision can
be challenged by the contractor on the basis of reasonableness in the arbitration procedure provided for in section
4742 (relating to arbitration).

. The sum withheld by the local government unit from the contractor after the contract is 50% completed shall not
exceed 3 % of the value of completed work based on monthly progress payment requests. In the event a
dispute arises between the local government unit and any prime contractor, which dispute is based upon increased
costs claimed by one prime contractor occasioned by delays or other actions of another prime contractor, additional
retainage in the sum of one and one-half times the amount of any possible liability may be withheld as a
final resolution is agreed to by all parties directly or indirectly involved
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or the justification and reasonableness for the additional withholding is decided by arbitration under section
4742, unless the contractor causing the additional claim furnishes a bond satisfactory to the local
government unit to indemnify the agency against the claim. All money retained by the local
government unit may be withheld from the contractor until substantial completion of the contract.

§ 4722. Payment of retainage to subcontractors and material suppliers.

In the absence of sufficient reason, within 14 days of the receipt of payment, by the contractor, the
contractor shall pay all subcontractors and material suppliers with which it has contracted their carned share
of the payment the, contractor received.

SUBCHAPTER D
PROMPT PAYMENT SCHEDULES

Sec.

4731, Performance by contractor or subcontractor.

4732. Local government unit 's progress payment obligations.

4733. Contractors', subcontractors’ and material suppliers’ payment obligations.
4734. Withholding of payment for good faith claims.

4735. Penalty and attorney fees.

4736. Contracts involving Federal aid.

4737. Certain provisions unenforceable.

4738. Applicability.

4739. Claims by innocent parties.

§ 4731. Performance by contractor or subcontractor.

(a) Entitlement of contractor to payment: Performance by a contractor in accordance with the provisions
of a contract shall entitle the contractor to payment by the local government unit .

(b) Entitlement of subcontractor to payment Performance by a subcontractor in accordance with the provisions
of a contract shall entitle the subcontractor to payment from the contractor with whom the subcontractor has
contracted.

(c) Value engineering - Each local government unit shall establish and encourage construction cost-effective
value engineering procedures and processes by the contractor.

(1) "Value engineering” defined - As used in this chapter, the term "value engineering"” means an
analysis by a contractor who is the low bidder and is awarded the construction contract of the functions
of a program, project, system, product, item of equipment, building, facility, service, or supply which is
part of a local government agency construction project directed at improving performance, reliability,
quality, safety, and life cycle costs of such particular construction project.

(2) Goal of Contractor Value Engineering (VE) — The goal of such value engineering is to allow but
not require a contractor who has been awarded a competitively bid construction contract to identify the
function of a product or service, establish a worth for that function, generate alternatives through the .
use of creative thinking, and provide the needed functions to accomplish the original purpose of the
project, reliably, and at a lower project cost or lower life-cycle cost, without sacrificing safety,
necessary quality, and environmental attributes of the project.

.

(3) Recommendations - The Value Engineering program should include procedures to approve or
reject recommendations and ensure the prompt review of contractor VE recommendations by the local
government unit. Reviews should be performed promptly to minimize delays to the project.

(4) Incentives - The program should include a VE or cost reduction incentive clause in a project’s
standard specifications or project a special provision that allows construction contractors to submit
change proposals and share the resulting cost savings with the local government unit. Such provisions
shall provide that a contractor on a particular project shall be reimbursed fifty (50%) percent of

the total negotiated deduct price for Contractor-provided value items that are determined to be
acceptable by the Owner and/or Engineer. The total value of the proposed deduct shall be determined
by the unit prices bid by the Contractor or by a detailed cost breakdown furnished by the Contractor and
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reviewed and approved by the Engineer and/or local government unit Owner.

§ 4732. Local government unit 's progress payment obligations.
(a) Payments in accordance with contract - The local government unit shall pay the contractor or design
professional strictly in accordance with the contract and with the provisions of (b) and (c) of this Section.

(b) Application for progress payments.- The contractor or design professional shall be entitled to make
application for payment from the local government unit for monthly progress payments, and the local
government unit shall make payment less the applicable retainage amount as authorized in section 4721
(relating to retainage) to the contractor or design professional within 30 calendar days of the date the
application for payment is received.’

(c) Interest on progress payments not timely made. If any progress payment, which shall include payment for
change orders or claims against the local government unit which are either agreed to or later found to be proper
and warranting payment, less the applicable retainage amount authorized under section 4721, is not made to a
contractor or design professional by the due date established in the contract or in subsection (b), the local
government unit shall pay to the contractor or design professional, in addition to the amount due, interest on the
amount due, and the interest shall be computed at the rate determined by the Secretary of Revenue for interest
payments on overdue taxes or the refund of taxes as provided in sections 806 and 806.1 of the act of April 9, 1929 (P.L.343,
No.176), known as The Fiscal Code. .

(d) Financing Plan for Project and Interim Financing — Before awarding any contracts for public works
under this Chapter, each local government unit shall have in place and have properly adopted a reasonable plan
with accompanying documentation for financing such public work so that the successful bidder awarded the
contract to construct such public work shall be paid in accordance with the local government’s progress and final
payment obligations as they become due and payable under this Chapter. Such reasonable plan shall include
provisions for interim financing or borrowing until additional or further planned revenues can be obtained from a
state or federal funding source or from other revenue producing measures. Such public work financing plan,
including the provisions for the interim financing, shall be made available to interested bidders for review at least
fifteen days before competitive bids are due for the particular public work. Documentation must accompany
such plan and such documentation must be from the source of the borrowing or from the solicitor/bond counsel.
The following are acceptable means of interim financing for such public works:

(1) Bank notes, letters of credit, lines of credit. The financing may be with a financial institution or
between accounts within the municipality/authority.

(2) Revenue anticipation notes, bond anticipation notes, bonds or other public debt borrowing. The
preliminary official statement or other such document accompanied with a statement of interest is
acceptable.

(3) Use of borrower/applicants funds. Existing or on hand or on deposit funds may be used for interim
funding. The depository of funds must be identified and the manner the source was developed (general
revenues, tax collections).

§ 4733. Contractors', subcontractors’ and material suppliers’ payment obligations.

(a) Performance by subcontractor or material supplier entitles subcontractor or material supplier to payment.-
Performance by a subcontractor or material supplier in accordance with the provisions of the contract shall entitle the
subcontractor or material supplier to payment from the party with whom the subcontractor or material supplier
has contracted. For purposes of this section, the contract between the contractor, subcontractor or material supplier is
presumed to incorporate the terms of the contract between the contractor and the government agency.

(b) Disclosure of progress payment due dates.-A contractor or subcontractor shall disclose to a
subcontractor, before a subcontract is executed, the due date for receipt of progress payments from the government
agency. Notwithstanding any other provisions of this subchapter, if a contractor or a subcontractor fails to
accurately disclose the due date to a subcontractor, the contractor or subcontractor shall be obligated to pay
the subcontractor as though the due dates established in subsection (c) were met by the govemment agency. This
subsection shall not apply to a change in due dates because of conditions outside of the contractor’s control, including, but not
limited to, design changes, change orders or delays in construction due to weather conditions.

(c) Payment - When a subcontractor or material supplier has performed in accordance with the provisions of the
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contract, a contractor shall pay to the subcontractor or material supplier, and each subcontractor shall in turn pay to
its subcontractors or material supplier, the full or proportional amount received for each such
subcontractor's or material supplier’s work and material, based on work completed or services provided
under the subcontract, 14 days after receipt of a progress payment. Payment shall be made under this
section unless it is being withheld under section 4734 (relating to withholding of payment for good faith
claims).

(d) Interest due when progress payment not timely.-If any progress payment is not made to a
subcontractor or material supplier as provided for in subsection (c), the contractor shall pay to the subcontractor
or material supplier, in addition to the amount due, interest as computed in section 4732(c) (relating to
government agency's progress payment obligations).

(e) When interest payment not required -In the event that the contract does not contain a grace period
and if a subcontractor or material supplier is not paid by the payment date required by subsection (c), no
interest penalty payment required under this section shall be paid if payment is made on or before the 15th
calendar day after the payment date required under this subchapter.

§ 4734. Withho]ding of payment for good faith claims.

(a) When local government unit may withhold payment.-The local government unit may withhold payment
for deficiency items according to terms of the contract. The local government unit shall pay the contractor
according to the provisions of this subchapter for all other items which appear on the application for
payment and have been satisfactorily completed. The contractor may withhold payment from any
subcontractor responsible for a deficiency item. The contractor shall pay any subcontractor according to the
provisions of this subchapter for any item which appears on the application for payment and has been
satisfactorily completed.

(b) Notification when payment withheld for deficiency item.-If a local government unit withholds
payment from a contractor for a deficiency item, it shall notify the contractor of the deficiency item within
the time period specified in the contract or 15 calendar days of the date that the application for payment
is received. If a contractor withholds payment from a subcontractor for a deficiency item, it must notify the
subcontractor or supplier and the local government unit of the reason within 15 calendar days of the date after receipt of
the notice of the deficiency item from the local government unit.

§ 4735. Penalty and attorney fees.

(a) Penalty.-If arbitration or a claim with a court of competent jurisdiction is commenced to recover
payment due under this subchapter and it is determined that the local government unit , contractor or
subcontractor has failed to comply with the payment terms of this subchapter or has improperly withheld payment to
the contractor for reasons including those set forth in subsection (b), the arbitrator or the court shall award, in
addition to all other damages due, a penalty equal to 1 % per month of the amount that was withheld.

(b) Attorney fees.-Notwithstanding any agreement to the contrary, the prevailing party in any
proceeding to recover any payment under this subchapter shall be awarded a reasonable attorney fee in
an amount to be determined, by the court or arbitrator, together with expenses, if it is determined that
the local government unit , contractor or subcontractor withheld payment improperly. Failure on the part of
the architect or engineer to do any of the following in a timely manner shall constitute withholding payment
improperly by the local government unit:

(1) make a final inspection;

(2) issue a certificate of completion when warranted under section 4741 (relating to substantial/final
payment under contract);
(3) list in detail each uncompleted item and a reasonable cost of completion as required under section
4741, )

(4) make timely recommendations or approval of payment of amounts due to the contractor, including
payment for meritorious or approved change orders;

(5) make recommendations or approval full payment to the contractor of retainage due.

§ 4736. Contracts involving Federal aid.

If any provision of this chapter conflicts with a Federal statute or regulation or with conditions
attached to the receipt of Federal aid, this chapter shall not operate to prevent receipt of the Federal aid in
accordance with any Federal statute or regulation.

§ 4737. Certain provisions unenforceable.
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A provision in the contract making it subject to the laws of another state or requiring that any litigation,
arbitration or other dispute resolution process on the contract occurs in another state shall be unenforceable.

§ 4738. Applicability.

(a) Not applicable in certain situations.- Nothing in this subchapter shall be construed to require payment
of interest penalties by the Federal State Government if the local government unit is liable for the
interest.

(b) Not applicable to following entities.-This chapter shall not apply to

any of the following provided that all bidders to contracts entered into are informed of the status of the local
government unit and are advised that this chapter does not apply to all contracts bid and awarded by the local
government unit:

(1) A municipality determined to be distressed under the act of July 10, 1987 (P.L.246, No.47),
known as the Municipalities Financial Recovery Act.

(2) A school district which has been determined to be a distressed school district under section 691 of
the act of March 10, 1949 (P.L.30, No.14), known as the Public School Code of 1949.

(3) A city of the first class that has entered into an intergovernmental cooperation agreement under the act
of June 5, 1991(P.L.9, No.6), known as the Pennsylvania Intergovernmental Cooperation Authority Act for
Cities of the First Class, for so long as any deficit-reducing bonds issued by the authority pursuant to
section 301(b)(1) of that act are outstanding and payable.

(4) A corporate entity or school district as defined in the Pennsylvania Intergovernmental Cooperation
Authority Act for Cities of the First Class.

(5) A transportation authority organized or operating under 74 Pa. C.S. Ch. 17 (relating to metropolitan
transportation authorities).

§ 4739. Claims by innocent parties.

(a) No obligation to third parties.-The local government unit shall have no obligation to any third parties for any
claim.

(b) Barred claims.-Once a contractor has made payment to the subcontractor according to the provisions
of this subchapter, future claims for payment against the contractor or the contractor's surety by parties owed
payment from the subcontractor which has been paid shall be barred.

SUBCHAPTER E
SUBSTANTIAL/FINAL PAYMENT

Sec.

4741. Substantial/final payment under contract.
4742. Arbitration.

4743. Mediation.

§ 4741. Substantial/final payment under contract.

(a) Contract containing provision for retainage.-

(1) A contract containing a provision for retainage as provided in section 4721 (relating to retainage)
shall contain a provision requiring the architect or engineer to make final inspection within 30 days of
receipt of the request of the contractor for final inspection and application for final payment.

(2) If the work is substantially completed, the architect or engineer shall issue a certificate of completion and a final
certificate for payment, and the local government unit shall make payment in full within 30 days except as
provided' in section 4721, less only one and one-half times the amount required to complete any then-remaining
uncompleted minor items, which amount shall be certified by the architect or engineer and, upon receipt by the local
government unit of any guarantee bonds which may be required, in accordance with the contract, to insure proper
workmanship for a designated period of time.

(3) If the architect or engineer unreasonably withholds a determination of substantial completion or the

issuance of a certificate of completion and a final certificate for payment, such action shall constitute failure

to comply with the payment terms under section 4735(a) (relating to penalty and attorney fees) and

withholding payment improperly under section 4735(b) on the part of the local government unit .
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(4) The certificate given by the architect or engineer shall list in detail each uncompleted item and
a reasonable cost of completion. If the architect or engineer fails to provide a list in detail, together with the
reasonable cost of completion, within 30 days after receipt of the request of the contractor for final inspection
and application for final payment and substantial completion has been attained, it will be presumed that there
are no uncompleted items and final payment, including release of retainage, shall be made to the contractor
within 30 days of the final payment application.

(5) If a claim is filed by a contractor under this section and it is disputed by the local government unit, the
contactor may request that it be decided by the use of the expedited arbitration procedure of the Construction
Industry Rules of the American Arbitration Association.

(6) Final payment of any amount withheld for the completion of minor items shall be paid upon completion of each such
item in the certificate of the engineer or architect.

(b) Interest.-The final payment due the contractor from the local government unit after substantial
completion of the contract shall bear interest at a rate of 6% per annum for all contracts without provisions for
retainage and at a rate of 10% per annum for all contracts with provisions for retainage, the interest to
begin after the date that such payment becomes due and payable to the contractor. However, where the local
government unit has issued bonds to finance the project, interest shall be payable to the contractor at the
rate of interest of the bond issue or at the rate of 10% per annum, whichever is less, but in no event shall
the interest payable to the contractor be at a rate of interest less than the legal rate of interest.

§ 4742. Arbitration.
If'a dispute should arise between the contractor and the local government unit over the payment of
retainages and final payment or under or arising from the terms or performance of thie construction contract,
which dispute is not submitted to or resolved by mediation, then the dispute shall be arbitrated under the
applicable terms of the contract. If the contract contains no provision for arbitration, the dispute shall be
arbitrated under the rules of the American Arbitration Association or under alternative rules for arbitration
agreed upon by the parties after the invocation of arbitration or in accordance with 42 Pa.C.S. Ch. 73
(relating to arbitration) at the choice of the claimant. In any event, either party shall have the right of appeal from
any decision and award as provided by law.

§ 4743. Mediation.

(a) General rule.--A claim arising under the terms of the
construction contract or the performance of the contract shall,
after initial decision by the architect or engineer; be subject
to mediation at the request of either party.

(b) Procedure.—

(1) The parties shall endeavor to resolve their claims
by mediation which shall be in accordance with the Construction
Industry Mediation Rules of the American Arbitration
Association currently in effect unless the parties agree after the
invocation of mediation upon alternative rules or forum for
mediation. A request for mediation shall be filed in writing with
the other party to the contract and if its rules and forum are
being utilized with the American Arbitration Association.

(2) The request may be made concurrently with the filing
of a demand for arbitration, in which case mediation shall
proceed in advance of arbitration or legal or equitable
proceedings which shall be stayed pending mediation for a
period of 30 days from the date of filing unless stayed for a
longer period by agreement of the parties.

(3) The parties shall share the mediator’s fee and any
filing fees equally

(4) The mediation shall be held in the area where the
project is located unless another location is mutually agreed upon.

(5) Agreements reached in mediation shall be enforceable
as settlement agreements in a court having jurisdiction.
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SUBCHAPTER F
ROLE OF ARCHITECT OR ENGINEER
Sec.
4751. General rules.

§ 4751. General rules.

(a) Local government unit 's representative and agent.--
Construction contracts awarded by a local government unit shall
provide that the architect or engineer will be the local government unit’s
representative and agent during the construction period.

(b) Contract provisions.--Construction contracts shall also
provide that the architect and engineer are bound to the
provisions of the contract in carrying out their duties and
responsibilities in a professional and competent manner, and no
indemnification or waiver clause in a construction contract
shall vary or lessen their duties and responsibilities.
‘ (c) Impartiality.--While functioning as architect or
engineer under any construction contract awarded by a government
agency, the architect or engineer must not show partiality in
interpretations and decisions of provisions of the contract, but
must serve in an impartial manner.

This act shall take effect in 60 days.
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